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NOW BEFORE THE SENATE, comes Respondent, the Honorable G. Thomas 
Porteous, Jr., a Judge of the United States District Court for the Eastern District of Louisiana, 
and respectfully requests that the Senate dismiss Article I of the Articles of Impeachment lodged 
against him by the House of Representatives on the ground that it fails to state any cognizable 
ground for impeachment. In support, Judge Porteous states as follows. 

INTRODUCTION AND SUMMARY 

Article 1 charges that Judge Porteous deprived the public and litigants of “honest 
services” by failing to recuse himself from presiding as a District Court Judge in the case of 
Lifemark Hospitals of Louisiana, Inc. v. Liljeberg Enterprises, Inc., No. 93-CV-I794 (E.D. La.) 
(the “ Lifemark case”), failing to disclose enough information about his relationship with a lawyer 
representing one of the parties to that litigation, and later accepting a monetary gift from that 
lawyer. Article I should be dismissed because it is based on a legal theory that the Supreme 
Court recently ruled is unconstitutionally vague because it provides no consistent or foreseeable 
standard of behavior for the accused. At most, the allegations in Article I describe conduct 
creating the appearance of impropriety, not any actual impropriety. Appearance of impropriety 
is a poorly-defined standard, applied inconsistently and sometimes even arbitrarily in judicial 
discipline proceedings, which has never, until now, been urged as impeachable conduct in and of 
itself. Article I should, therefore, be dismissed in its entirety. 

Article I alleges that Judge Porteous, “while a federal judge,” 1 deprived the public and the 
litigants in the Lifemark case of his “honest services” by (a) denying a motion for recusal while 
failing to disclose the full extent of his friendship and past financial dealings with his friends and 

To the extent that Article I alleges as grounds for Impeachment pre-federal service by 
Judge Porteous, it should be dismissed as improper. See Judge G. Thomas Porteous Jr.’s Motion 
to Dismiss Article II of the House of Representatives’ Articles of Impeachment (“Motion to 
Dismiss Article II”). 

1 
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former law partners Jacob Amato and Robert Creely, whose firm was counsel for a party in the 
Lifemark case; and (b) after denying that recusal motion, accepting cash and other “things of 
value” such as meals and entertainment from Messrs. Amato and Creely while that case was still 
under advisement. 2 

The House chose to phrase the allegations in Article 1 in terms Judge Porteous’s alleged 
deprivation of the right to honest services, despite the knowledge that the Supreme Court could 
effectively gut those charges. That is what happened when the Supreme Court issued its decision 
in Skilling v. United Slates, No. 08-1394, 2010 WL 2518587 (June 24, 2010), in which the Court 
ruled that claims of a deprivation of a right to honest services are unconstitutionally vague. 
While recognizing that this Impeachment is not directly comparable to a criminal proceeding like 
Skilling, the same concepts of unconstitutional vagueness should be equally, if not more, 
important in an effort to remove a federal judge. 

After the House of Representatives submitted the Articles of Impeachment to the Senate, 
the Supreme Court ruled in Skilling and two companion cases that the “honest services” crime is 
limited to cases involving bribery and kickbacks, and it cannot constitutionally encompass other 
types of financial conflicts of interest, such as the type of conduct alleged in Article I. As a 
matter of law, therefore, Article I does not allege conduct that could support a criminal “honest 


The House Report regarding this Impeachment emphasized that former state judges 
Bodenheimer and Green pleaded guilty to honest services charges (see H.R. Rep. No. 1 1 1-427 
(Mar. 4, 2010), Report of the House Judiciary Committee concerning the Porteous Impeachment 
(“House Report”) at 86, 89) and that Louis and Lori Marcotte (persons discussed in Article II) 
pleaded guilty to conspire “to deprive the citizens of the State of Louisiana of the honest and 
faithful services” of state officers. (Id. at 89, 91). The House Report attempts to tar Judge 
Porteous with the same brush as these criminally charged and convicted individuals. Yet Article 
I does not charge Judge Porteous with complicity with Judge Bodenheimer or Judge Green, 
neither of whom was even involved in the Lifemark case. Article II discusses contacts with the 
Marcottes, but they had no connection to the Lifemark case. Other deficiencies in the claims 
regarding the Marcottes are addressed in the Motion to Dismiss Article II. 


2 
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services” claim and it must, for much the same reasons, fall short of any impeachable offense. 
Indeed, if made the basis for removal after the Supreme Court’s rejection, this Article would 
create an entirely arbitrary and ambiguous standard for impeachment. This is precisely what the 
Framers sought to avoid - leaving judges to guess what conduct might result in their removal. 
As discussed below, it would create a new version of the rejected standard of 
“maladministration” that James Madison objected would be “so vague a term [as to be] the 
equivalent to a tenure during the pleasure of the Senate.” RAOUL BERGER, IMPEACHMENT: The 
Constitutional Problems 91 (Harvard Univ. Press 1973). 

All that remains in Article I, once the “honest services” claim is debunked, are allegations 
that Judge Porteous created the appearance of impropriety by not recusing himself from the 
Lifemark case, not disclosing the full extent of his friendships with counsel, and subsequently 
accepting gifts and entertainment from those old friends while the case was still pending. Article 
I does not allege that Judge Porteous provided any illegal quid pro quo, in the Lifemark case or 
otherwise, in return for those gifts and that entertainment. 

The recusal hearing transcript in Lifemark verifies that Judge Porteous repeatedly 
acknowledged his close friendships with lawyers representing the Liljeberg parties. (See 
Transcript of Oct. 16, 1996 Hearing on Plaintiffs Motion to Recuse (“Recusal Tr.”), attached as 
Exhibit 1, at 6-7.) Indeed, those well-known friendships were the basis for the recusal motion 
filed by Joseph Mole, counsel for the Lifemark parties, who admittedly understood that they “all 
are indeed very, very close friends.” (Id. at 6.) Judge Porteous confirmed that they were indeed 
friends and that they had lunch and socialized. (Id. at 7.) Notably, Mole stated that he was more 
concerned about the timing of their appearance in the case than the friendship itself. (Id. at 12 
(“Your Honor, it is again not the fact of the friendship, it is the timing.”).) Judge Porteous, 
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however, noted that the case had been delayed for years and bounced from judge to judge - with 
a long list of counsel joining and leaving the case. 3 He wanted to see the case tried and resolved. 
This was consistent with his view in other cases. 4 

What happened next is truly jaw-dropping - though the House (which was fully aware of 
it) omits it entirely from Article 1. After Judge Porteous denied the recusal motion, attorney 
Mole secretly offered Don Gardner, another of Judge Porteous’s lawyer friends, $200,000 if 
Gardner would enter his appearance and somehow get Judge Porteous off the Lifemark case 
($100,000 retainer up front and $100,000 as a bounty if Judge Porteous recused himself). (See 
Don Gardner Retainer Agreement, dated Feb. 18, 1997, attached as Exhibit 2.) The offer was 
made in the form of a written retainer agreement, concealed from Judge Porteous until long after 
the Lifemark case was over. This appalling document is attached as Exhibit 2. The price Mole 
was willing to pay for Judge Porteous’s recusal was about 1 00 times more than the cash gift 
Judge Porteous allegedly received from his longtime friend, Jacob Amato, three years later. (See 
House Report at 45-46 (Gardner’s fees), 50-51 (alleged gift from Amato and Creely).) Yet 
Judge Porteous frustrated this scheme by ruling against Mole’s client - thereby depriving his 
close friend Gardner of a six-figure bounty - in a decision that was affirmed in part and reversed 
in part by the Fifth Circuit. In re Liljeberg Enters., Inc., 304 F.3d 4 1 0 (5th Cir. 2002). 5 Not only 


Notably, however, Judge Porteous said that he would grant a stay to allow an appeal to 
the Fifth Circuit because he recognized that “this is an important issue for you and an important 
issue for your client.” (Id. at 2 1 .) 

4 Judge Porteous noted that this was the first recusal motion that he had faced in over a 
decade of serving as a judge. (Id. at 10-11.) He noted that, when his cousin tried a case before 
him as a state judge, he simply disclosed the relationship to the jury and told them that they 
should not read anything into the relationship. (Id. at 1 7- 1 8.) 

It is worth noting that, when cross-examined by Judge Porteous in the proceedings before 
the Fifth Circuit Judicial Council, Mole admitted that Judge Porteous was “a very good trial 
judge” and that he did not feel that Judge Porteous’s evidentiary rulings were terribly unfair. See 


4 
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did the House omit this fact from Article I, it has listed Mole as one of the witnesses to support 
removal of Judge Porteous based on his involvement in the Lifemark case. Mole was never 
disciplined for his scheme with Gardner, yet Judge Porteous has been impeached for not 
recusing himself even when $200,000 was offered to get him to withdraw from the case. 

The alleged appearance of impropriety that resulted from socializing with and later 
accepting a cash gift from friends involved in the Lifemark case is serious, and Judge Porteous 
has acknowledged that he did not do enough to address it. It is important to note, however, that 
this appearance of impropriety could have been completely resolved by more disclosure or by a 
recusal. Such recusal controversies are routine and have been raised in connection from 
Supreme Court justices like Anton Scalia to municipal court judges. See, e.g., Gina Holland, 
Justice Scalia: No Apologies for Hunting Trip with Cheney , WASH. POST, Feb. 1 1, 2005; In re 
Sybil M. Elias, Judge of the Mun. Court , No. ACJC 2007-096 (N.J. Adv. Comm, on Jud. 
Conduct, May 1 9, 2008) (censuring municipal court judge for conflicts of interest in disposing of 
traffic ticket). They are largely left to the discretion of the court and rarely result in formal 
inquiries, let alone reprimands. Absent bribery or some other serious actual impropriety - not 
alleged here - mere failure to recuse has never, until now, been proffered as grounds for the 
impeachment of a federal judge. 

In light of the Supreme Court decisions and the failure to state an impeachable offense. 
Article I should be dismissed. 

ARGUMENT 

After hearing the testimony of several witnesses, the House of Representatives concluded 
that it could not impeach Judge Porteous on the basis of treason or bribery. Instead, it based 

Transcript of Joseph Mole’s Testimony Before the Fifth Circuit Judicial Council Panel, pp. 187- 
188 (attached as Exhibit 3). 
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impeachment on the commission of “other high crimes and misdemeanors.” (See 1 1 1 Cong. 
Rec. S. 1645 (Mar. 17, 2010) (presenting the House’s Articles of Impeachment to the Senate, 
which state repeatedly that Judge Porteous “is impeached for high crimes and misdemeanors.”).) 
The Senate, therefore, may only convict Judge Porteous if the House can prove he committed 
either a “high crime” or a “high misdemeanor.” 6 

I. The Supreme Court in Skilline Rejected the House’s “Honest Services” Theory. 

The House framed Article I as a broad “honest services” claim, despite widespread 
speculation that the Supreme Court might strike down the “honest services” statute in the then- 
pending Skilling case. The Court proceeded to issue a ruling that directly rejected the theory in 
Article I and ruled that the statute could only be enforced in a very limited set of cases. Notably, 
the Skilling decision exposes the type of claim found in Article 1 as unconstitutionally vague - 
the very concern of the Framers in crafting impeachment standards. The House alleged that, by 
purportedly making misleading statements and failing to disclose certain information at the 
recusal hearing in the Lifemark case, and then denying the motion to recuse, Judge Porteous 
“deprived the parties and the public of the right to the honest services of his office.” (Ill Cong. 
Rec. S1645 (Mar. 17, 2010).) This “honest services” allegation is based on 18 U.S.C. § 1346, 
which extends the scope of the mail and wire fraud statutes (18 U.S.C. §§ 1341 and 1343, 
respectively) to include “a scheme or artifice to deprive another of the intangible right of honest 


' Under the Constitution, the House alone has the power to decide what alleged bases for 
conviction and removal from office exist and should be presented to the Senate for trial. (U.S. 
Const, art. 1, § 2, cl. 5 (providing that the House “shall have the sole Power of Impeachment”).) 
The Senate, accordingly, has no power to rewrite or reform the House’s articles of impeachment. 
Instead, it may only consider the articles as presented and either convict or acquit. (U.S. CONST, 
art. I, § 3, els. 6-7 (stating that “The Senate shall have the sole power to try all Impeachments”); 
see also Impeachment Trial of Halstead Ritter, S. Doc. No. 200, at 30 (1936) (noting the House 
Managers offered amended pleadings to the Senate in recognition that the Senate could only 
convict or acquit based upon the specific articles presented by the House of Representatives).) 
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services.” Such sweeping claims are unconstitutional, the Supreme Court held, because they 
give the accused no way to predict what conduct may violate a criminal statute. 

In basing Article 1 on the criminal honest services provision, the House continued its 
longstanding practice of framing articles of impeachment in terms analogous to specific crimes. 7 
Such framing serves the important public goal of ensuring that federal judges have no doubt as to 
the conduct that can result in their removal from office. Article I, as written, does not describe 
conduct that, after Skilling, could support a “deprivation of honest services” offense or prove any 
other recognizable crime. 

In Skilling, the defendant was accused of denying honest services by “withhold[ing] 
material information, i.e., information that he had reason to believe would lead a reasonable 
employer to change its conduct.” Skilling, 2010 WL 2518587, at *12. Rejecting such a vague 
claim, the Supreme Court ruled that, in order to meet constitutional scrutiny, 18 U.S.C. § 1346 
must be narrowly construed and that any claim of criminal honest services would be 
unconstitutional if it went beyond “fraudulent schemes to deprive another of honest services 
through bribes or kickbacks.” Id. “[N]o other misconduct falls within [the statute’s] province.” 
Id. at **26, 30. The Court expressly rejected the notion that “undisclosed self-dealing” and the 
“non-disclosure of conflicting financial interest,” such as “the taking of official action by [a 
public official] that furthers his own undisclosed financial interests while purporting to act in the 
interests of those to whom he owes a fiduciary duty,” can constitute a criminal deprivation of 
“honest services.” Id. at *28. The Court excluded prosecutions for conflicts of interest and 


See House Report, at 14 n.58 (explaining that the last four judicial impeachments, of 
Judges Kent (2009), Nixon (1989), Hastings (1988), and Claiborne (1986), followed earlier 
criminal proceedings, and that in each instance the House’s articles of impeachment “were to a 
great extent patterned after the Federal criminal charges”). 
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“schemes of non-disclosure and concealment of material information” from the proper scope of 
the “honest services” offense. Id. at *29. 

Justice Scalia wrote a concurring opinion with Justices Thomas and Kennedy that agreed 
on the narrower interpretation of honest services but would have gone even further to invalidate 
the entire statutory provision. Id. at *32 (Scalia, J., concurring). Scalia agreed with the 
defendant that the honest services provision “fails to provide fair notice and encourages arbitrary' 
enforcement because it provides no definition of the right of honest services whose deprivation it 
prohibits.” Id. (Scalia, J., concurring). 

The honest services debate and its resolution in Skilling mirror the debate that occurred in 
the Constitutional Convention's discussion of impeachment. In drafting the impeachment 
provision, some argued for the inclusion of the term “maladministration,” which would have 
allowed for a far greater ranger of impeachable acts. BERGER at 78. James Madison and other 
Framers steadfastly opposed such a term because it lacked clarity as a standard to guide judges. 
Madison objected that “so vague a term [as maladministration] will be the equivalent to a tenure 
during the pleasure of the Senate.” Id. The Framers were concerned that adopting general 
standards would create continuing uncertainty among federal officers of what could be used as 
the basis for their removal. The chilling effect on judges of unpredictability is precisely what the 
Framers sought to avoid by creating an independent judiciary. Put simply, “deprivation of 
honest services” is the modem equivalent of maladministration. Just as the Skilling Court found 
“honest services” too vague to put criminal defendants on notice, it is equally flawed in giving 
notice to federal judges in an impeachment setting. This is particularly the case when incorrect 
recusal decisions are routinely handled as simple matter for review or, at most, judicial discipline 
and rarely result in formal inquiries, let alone removal. 
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The Skilling Court reached the same result in the other two cases. While Weyhrauch v. 
United States, No. 08-1196, 2010 WL 2518696 (June 24, 2010) was simply reversed in light of 
the ruling in Skilling, the Court issued a stand-alone decision in Black v. United States, No. OS- 
876, 2010 WL 2518593 (June 24, 2010), that again ruled against the type of theory articulated in 
Article I. There, the Court reversed the appellate decision on the basis of an improper instruction 
to the jury “that a person commits honest-services fraud if he misusefs] his position for private 
gain for himself and/or a co-schemer’ and ‘knowingly and intentionally breache[s] his duty of 
loyalty.'” Black, 2010 WL 2518593 at *3. By the House’s own description. Article I alleges 
“financial entanglements with persons having business before the court.” (House Report at 15.) 
This is precisely the kind of nebulous misconduct that the Supreme Court held could not support 
an “honest services” prosecution. 

Ironically, the Framers also found “corruption” - a far more ambiguous concept than 
bribery - to be an unacceptable standard for impeachment as well. The early standard of 
“malpractice or neglect of duty” was converted by the Committee of Detail into “treason, 
bribery, or corruption.” BERGER at 78. The Committee of Eleven then dropped “corruption” as 
a standard. Id. Yet, Article I adopts this very same general claim of “corrupt” practices, 
specifically rejected by the Framers as a standard for impeachment. The result is an Article of 
Impeachment that directly contravenes the intent of the Framers and is based on a theory roundly 
rejected by the United States Supreme Court. While the House acts as a grand jury in bringing 
charges, it is the Senate that preserves clear lines of impeachable conduct. See generally 
Jonathan Turley, Congress As Grand Jury: The Role of the House of Representatives in the 
Impeachment of an American President, 67 Geo. WASH. L. Rev. 735 (1999); see also MICHAEL 
J. Gerhardt, The Federal Impeachment Process: a Constitutional and FIistorical 
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Analysis 205 (Univ. of Chi. Press 2d ed. 2000); Jonathan Turley, Senate Trials and Factional 
Disputes: Impeachment as a Madisonian Device , 49 DUKE L.J. 1 (1999). Article I is based on an 
invalid honest services theory and. therefore, fails to state an impeachable offense. 8 
II. The Alleged Appearance of Impropriety . Bv Itself. Is Not an Impeachable Offense. 

Stripped of its “honest services” foundation, little remains of Article 1 beyond a general 
claim that Judge Porteous should have recused himself from the Lifemark case, or at least have 
disclosed more information about past financial dealings with his old friends who were counsel 
of record in that case. 9 Article I also asserts that, after denying a recusal motion. Judge Porteous 
continued to accept gifts and hospitality from Amato and Creely, both of whom had been Judge 
Porteous’s friends since the 1970s. Article I does not contain any allegation of any actual 
impropriety. For example, it does not claim that Judge Porteous accepted anything from anyone 
as a quid pro quo for his decision in Lifemark, which was ultimately upheld in part and reversed 
in part by the Fifth Circuit. 


Another concern about Article 1 is that it depends on a “pattern of conduct” allegedly 
carried out “while a Federal judge” as the alleged basis for removing Judge Porteous from office. 
The alleged pattern that supposedly justifies removal is based on a hodgepodge of actions, 
including “deni[al of] a motion to recuse,” “failure] to disclose” all aspects of his relationship 
with his longtime friends Jacob Amato and Robert Creely, “intentionally misleading statements 
at the recusal hearing,” and “corrupt conduct after the Lifemark v. Liljeberg bench trial.” 
Because it depends on such a multiplicity of allegations, Article 1 also is constitutionally invalid. 
See Judge G. Thomas Porteous, Jr.’s Motion to Dismiss the Articles of Impeachment as 
Unconstitutionally Aggregated or, in the Alternative, to Require Voting on Specific Allegations 
of Impeachable Conduct, being filed concurrently herewith. 

The only allegation in Article I that even remotely resembles criminal conduct is the 
reference to a “corrupt scheme” involving curatorships and Messrs. Amato and Creely, which 
allegedly began “in or about the late 1980's” and unquestionably ended when Judge Porteous 
became a federal judge. Notably, the House has not alleged in Article 1 that the state court 
curatorships themselves, or Judge Porteous’s receipt of money or other things of value from 
Amato and/or Creely while on the state bench, are of themselves a basis for impeachment. Such 
“pre-federal” conduct cannot be the basis for impeachment, as even the House’s picked experts 
agree. See Motion to Dismiss Article II, Section III, being filed concurrently herewith. 


10 



675 


A. Article I Distorts the Facts of the Lifemark Case. 

Judge Porteous’s denial of the recusal motion filed by attorney Mole in the Lifemark case 
is not, in itself, grounds for impeachment. Indeed, the House could only portray the denial of 
that motion as improper by ignoring the fact that Mole reacted to the ruling by offering a six- 
figure bounty for Judge Porteous’ recusal. Incredibly, Article I does not even mention that, after 
his recusal motion failed, attorney Mole and his client hired Don Gardner, another long time 
friend of Judge Porteous, as counsel of record in Lifemark, with a written contract that included a 
$100,000 retainer and an additional $100,000 contingent fee payable if Gardner could get Judge 
Porteous to recuse himself. (See Don Gardner Retainer Agreement, dated Feb. 18, 1997, 
attached as Exhibit 2.) Penalizing Judge Porteous - or any judge - for merely thwarting a party’s 
Machiavellian schemes to remove that judge from a case would shock the conscience. In fact, 
Mole himself admitted that, during the trial itself. Judge Porteous “was a very good trial judge,” 
that he was an easy judge to practice before, and that his evidentiary rulings were not unfair. See 
Testimony of Joseph Mole Before the Fifth Circuit Judicial Council, pp. 187-188 (attached as 
Ex. 3). 

Article I’s criticism of Judge Porteous’s disclosures in connection with Mole’s recusal 
motion also does not withstand scrutiny. Judge Porteous did not conceal his relationship with 
Mr. Amato and with another lawyer friend, Leonard Levenson, during the recusal proceedings in 
the Lifemark matter. 1 " Judge Porteous’s long-time friendship with Mr. Amato was well known 
in the New Orleans legal community; indeed, it was such a widely known fact that it served as 
the primary basis for the recusal motion filed by attorney Mole. (See, e.g.. Memorandum in 
Support of Motion to Recuse, pp. 1, 3, 5, 6, attached as Exhibit 4). Moreover, Judge Porteous 

’ ! Judge Porteous’s friendship with Mr. Creely appears to have been a non-issue for Mr. 
Mole, likely because Creely never entered an appearance in the Lifemark case. 
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expressly confirmed that he had a long-term friendship with Messrs. Amato and Levenson at the 
very beginning of the October 16, 1996 recusal hearing. (Recusal. Tr. p. 4. attached as Exhibit 
1). Judge Porteous also expressly disclosed that he and Mr. Amato had practiced law together 
over twenty years before the hearing (id.) and that he went to lunch with Messrs. Amato and 
Levenson, as well as any number of other members of the New Orleans bar. (Id. at 7). 

The main nondisclosure allegation in Article I suggests that Judge Porteous should be 
removed because he failed to disclose that, before he ever became a federal judge, he had 
assigned administrative curatorships to the Amato & Creely firm and in the same time period 
received personal gifts from Creely. This is a thinly-disguised effort to base impeachment on the 
unconstitutional ground of pre-federal conduct - conduct that occurred prior to the respondent’s 
federal appointment. (See Motion to Dismiss Article II, being filed concurrently herewith.) 
Although Article I contends that this pre-federal conduct constituted a “pattern,” any such pattern 
based on the assignment of state court curatorships unquestionably ended when Judge Porteous 
assumed the federal bench - years before he declined to recuse himself in the Lifemark case. 1 11 

The allegation that, after denying the Lifemark recusal motion. Judge Porteous continued 
to accept hospitality and, on one occasion, cash from his friend and former law partner Amato is 
more serious. Such conduct creates the appearance of impropriety and cannot be condoned. But 
the facts are much less sinister than Article 1 insinuates. Judge Porteous had been friends with 
Messrs. Amato, Creely, and Gardner - lawyers on both sides of the Lifemark case — for at least 
twenty years, and had been friends with Mr. Levenson for almost a decade. (House Tr. Part A 
pp. 20, 99; August 24, 2009 Deposition of L. Levenson. p. 6, attached as Exhibit 5). During the 

1 ' As curatorships are a creature of the Louisiana state courts. Judge Porteous did not and 

could not assign curatorships to the Amato & Creely law firm after his appointment to the federal 
bench in 1994. 
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extended course of those friendships, which continued while Judge Porteous was on the state and 
federal benches. Judge Porteous publicly went to lunch with each of the four attorneys, as well as 
other members of the bar. Sometimes they took hunting or fishing trips together. These social 
interactions varied little over the course of the many years of their friendship and there is nothing 
intrinsically wrong with them. 

Furthermore, Article I does not allege that Judge Porteous asked for or received cash 
from Amato, Creely, Levenson, or Gardner between his appointment to the federal bench in 
1994 and June 1999, when it is alleged that he accepted about $2,000 from Amato and Creely to 
help pay for his son’s wedding. Even if this allegation, which has yet to be proven, were true, 
that transaction would have taken place nearly five years after any previous gifts of money to 
Judge Porteous from Amato or Creely. There was no “pattern” of “corrupt” transactions 
between Judge Porteous and any attorney who appeared before him on the Lifemark case. 

The use of the terms “things of value” in Article I is remarkably vague given the serious 
nature of these proceedings. The Article invites the Senate to jump to the conclusion, 
unsupported by evidence, that while Judge Porteous was a federal judge his friends plied him 
with secret and illicit gifts. The reality is quite different. The record of this case shows only that 
Judge Porteous interacted socially with long-time friends, including hunting, fishing, eating 
meals together and attending major family events spread over many years. (House Tr. Part A p. 
26 (Creely attended Porteous’s son’s bachelor party); pp. 35-36 (Creely and Porteous ate meals 
and hunted together); pp. 103-04, 117 (Amato and Porteous have eaten hundreds of meals 
together); p. 108 (Amato and Porteous have hunted and fished together), p. 1 19 (Amato gave 
wedding presents to Porteous’s children).) If carrying on long-term friendships through ordinary 


13 



678 


social functions were an impeachable offense, it would open the floodgates to politically 
motivated impeachments. 

The only alleged impropriety to which Article 1 refers with any specificity is the 
estimated $2000 that Judge Porteous allegedly requested to defray the costs of his son’s 
wedding. Even if true, such a request was made and fulfilled as a private matter between friends, 
not as a corrupt request for an illegal favor. (House Tr. Part A, pp. 48-49, 126.) 

No matter what the intent, accepting $2,000 in cash from a lawyer with a pending case 
would be a serious lapse of judgment. However, there is no suggestion from these witnesses that 
the alleged $2000 gift influenced (or was intended to influence) Judge Porteous’s judgment in 
the Lifemark case. Indeed, even the $200,000 price that Mole offered to Judge Porteous’s 
longtime friend, Mr. Gardner, did not achieve such a purpose. 

B. Impeachment Is an Inappropriate Sanction for the Appearance of 
Impropriety. 

Article 1 forces the question of when a federal judge’s non-criminal lapse in judgment 
becomes grounds for impeachment. In enacting the Judicial Councils Reform and Judicial 
Conduct and Disability Act of 1980, 28 U.S.C. § 354(b)(2), Congress reaffirmed the Framers’ 
view that impeachment is to be used to rectify only the most egregious cases, those that cannot 
be remedied by any other means. ( See H.R. Rep. No. 96-1313, at 2 (1980) (citing House 
Hearings before the Subcommittee on Courts, Civil Liberties and the Administration of Justice 
(96th Cong., 1st and 2d Sess.), at 136 (testimony of Peter W. Rodino, Jr.)).) The House of 
Representatives Committee on the Judiciary stated at that time: “Impeachment ... is the heaviest 
piece of artillery in the congressional arsenal, but because it is so heavy it is unfit for ordinary 
use. It is like a hundred-ton gun which needs complex machinery to bring it into position, an 


14 



679 


enormous charge of powder to fire it, and a large mark to aim at.” (H.R. Rep. No. 96-1313, at 2 
(1980) (quoting J. Bryce, American Commonwealth 212 (1920)).) 

For decades. Congress has abstained from direct involvement in judicial discipline 
proceedings except in the most egregious cases. Self-regulation preserves the constitutional 
independence of the judiciary. Determining when recusal is advisable, even where it is not 
mandatory, is a subject that has traditionally contained many gray areas. See, e.g., Leslie W. 
Abramson, Appearance of Impropriety: Deciding When a Judge’s Impartiality “ Might 
Reasonably Be Questioned 14 Geo. J. Legal ETHICS 55 (2000); Keith R. Fisher, The Higher 
Calling: Regulation of Lawyers Post-Enron , 37 Univ. of Mich. J. L. REFORM 1017, 1118 n.395 
(2004). 

In 1973, Congress adopted a code of conduct for federal judges that provides; “Any 

justice, judge or magistrate of the United States shall disqualify himself in any proceeding in 

which his impartiality might reasonably be questioned.” 28 U.S.C. § 455(a). The Supreme 

Court interpreted that statute in Liljeberg v. Health Services Acquisition Corp., 486 U.S. 847 

(1988). There, the trial judge claimed that he had forgotten about his position as a trustee of a 

university that had an interest in the litigation. Noting the legislative history of the statute, the 

Court stated that its purpose was “to promote public confidence in the integrity of the judicial 

process.” Id. at 860. The Court cited with approval the Fifth Circuit’s language upholding the 

importance of a recusal standard based upon the appearance of partiality: 

The goal of [the statute] is to avoid even the appearance of 
partiality. If it would appear to a reasonable person that a judge has 
knowledge of the facts that would give him an interest in the 
litigation then an appearance of partiality is created even though no 
actual partiality exists because the judge does not recall the facts, 
because the judge actually has no interest in the case or because the 
judge is pure in heart and incorruptible. The judge’s forgetfulness, 
however, is not the sort of objectively ascertainable fact that can 
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avoid the appearance of partiality. Under [the statute], therefore, 
recusal is required even when a judge lacks actual knowledge of 
the facts indicating his interest or bias in the case if a reasonable 
person, knowing all the circumstances, would expect that the judge 
would have actual knowledge. 

Id. at 860-61 (quoting Health Servs. Acquisition Corp. v. Liljeberg , 796 F.2d 796, 802 (5th Cir. 
1986) aff'd, 486 U.S. 847 (1988)). 

The mere appearance of impropriety, without more, has never been enough to justify the 
extreme and rare measure of impeachment. Rather, impeachment on the basis of a high crime or 
high misdemeanor has only been imposed where the respondent committed a serious crime (e.g., 
treason, bribery, tax evasion) or abused or violated the constitutional judicial power entrusted to 
him, though usually both. Article 1 would lower the threshold for impeachment far below that 
applied by the House or enforced by the Senate in any previous case. 

When it comes to personal relationships and other conflicts the standards applied to state 
and federal judges have long been criticized as ill-defined. As Professor Leslie W. Abramson 
has noted: 


For almost three decades, America’s state judges have applied the 
Code of Judicial Conduct to their own conduct as well as to their 
judicial colleagues. Too often, for lack of guiding principles, 
reviewing courts and judicial conduct organizations have not 
analyzed fully the relation between the judge's conduct and the 
appearance of partiality. It is time for the ABA and the states to 
review their Codes in order to: (1) add ethical duties not currently 
addressed, such as a black-letter judicial duty to disclose any 
known disqualifying circumstances to counsel and parties; (2) 
broaden existing duties like the judge's duty to inform himself or 
herself about personal and family financial holdings; and (3) 
consider new disqualifying conditions to reclassify general 
appearance of partiality situations as specific per se grounds for 
recusal. The ABA and the states are capable of providing 
additional guidance, whether in the form of new black-letter 
standards or as added commentary language offered as a relevant 
analytical tool. 
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Abramson at 55 (citations omitted). An impeachment trial is not the forum to start to regulate or 
define the relative line for such conduct. 

More importantly, judicial conflict prohibitions to prevent appearances of impropriety 
were never contemplated to justify impeachment. See Reporter’s Explanation of Changes: ABA 
Model Code of Judicial Conduct 9 (2007), available at http://www.abanet.org/judicialethics 
Ancjc-2007.pdf (stating that the appearance of impropriety prohibition was added to Rule 1.2 at 
the urging of the judiciary and others to establish this standard as an independent basis for 
discipline; instead, appearances of impropriety were contemplated as run-of-the-mill judicial 
misconduct that did not warrant extraordinary sanctions such as impeachment); see also 
Raymond J. McKoski, Judicial Discipline and the Appearance of Impropriety: What the Public 
Sees Is What the Judge Gets, 94 Minn. L. Rev. 1914 (2010) (examining the disciplinary use of 
the appearance of impropriety standard from a theoretical and practical standpoint and discussing 
the chilling effect of a disciplinary system based on perceptions). 

Sanctions for judicial misconduct have not been uniformly applied, and lack the certainty 
needed to support impeachment as a constitutionally permissible remedy. For example, when 
U.S, District Judge James Ware was nominated to serve on the Ninth Circuit in 1998, it was 
discovered that his public claims to be the relative of an individual killed in Alabama in 1963 
were false. The Judicial Council for the Northern District of California publicly reprimanded 
Judge Ware, but did not seek to remove him from the bench. He still serves as a District Judge. 
Arthur D. Heilman, The Regulation of Judicial Ethics in the Federal System: A Peek Behind 
Closed Doors , 69 U. PlTT. L. REV. 189, 240 (Winter 2007); Judge Ware Reprimanded by his 
Peers, Palo Alto online, Aug. 26, 1998; Federal Judge Reprimanded for Telling Lies, The 
Journal Record, Aug. 20, 1998. 
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The Sixth Circuit publicly reprimanded Judge John Phipps McCalla, currently serving as 
Chief Judge for the Western District of Tennessee in 2001 for “improper and intemperate 
conduct" towards members of the bar, including verbal and possibly physical abuse. Judge 
McCalla was also placed on leave for six months and ordered to undergo counseling, but was not 
impeached. Heilman at 238-239; see also John Branston, McCalla Put on Leave , MEMPHIS 
Flyer, Aug. 29, 2001. 

In 2005, the Judicial Council admonished esteemed Second Circuit Judge Guido 
Calabresi for remarks he made at an American Constitutional Society conference, in which he 
advocated that then-President Bush not be reelected, compared President Bush to Hitler and 
Mussolini, made comments exhibiting political bias, and publicly disagreed with the Supreme 
Court's decision in Bush v. Gore. The Council found that Judge Calabresi had violated judicial 
canons, but that an apology from the judge was sufficient when paired with an admonishment 
from the Chief Judge of the Circuit. In re Charges of Judicial Misconduct , Case No. 04-8529 
(Jud. Conf. 2d Cir. 2005). 

The Judicial Council of the Fifth Circuit publicly reprimanded District Judge John H. 
McBryde in 1997, finding that he had “engaged in a continuing pattern of conduct evidencing 
arbitrariness and abusiveness that has brought disrepute on, and discord within, the federal 
judiciary.” In re Matters Involving Judge John H. McBryde Under the Judicial Conduct and 
Disability Act of 1980, No. 95-05-372-0023 (Jud. Council 5th Cir. Dec. 31, 1997). Judge 
McBryde’s conduct included the “intemperate, abusive and intimidating treatment of lawyers, 
fellow judges, and others.” Christine Biederman, Temper, Temper, DALLAS OBSERVER, Oct. 2, 
1997; see also McBryde v. Comm, to Review Circuit Council, 278 F.3d 29 (D.C. Cir.), cert, 
denied, 537 U.S. 821 (2002). Rather than recommending Judge McBryde’s impeachment. 
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however, the Fifth Circuit Judicial Council initially suspended him for a one-year period and 
disqualified him for three years from presiding over cases involving any of twenty-three lawyers 
who had participated in his investigation. In re Matters Involving Judge John H. McBryde 
Under the Judicial Conduct and Disability Act of 1980 , No. 95-05-372-0023 (Jud. Council 5th 
Cir. Dec. 31, 1997). Judge McBryde is currently serving as a U.S. District Judge in the Northern 
District of Texas. 

Congress itself has expressed a strong preference for correcting judicial misconduct with 
rehabilitative rather than punitive measures. The legislative history of the Judicial Councils 
Reform and Judicial Conduct and Disability Act of 1980, 28 U.S.C. § 354(b)(2) stressed that 
most complaints would be handled within the home circuit and that “informal, collegial 
resolution of the great majority of meritorious disability or disciplinary matters is to be the rule 
rather than the exception.” (S. Rep. No. 96-362, at 3-4 (1979), reprinted in 1980 U.S.C.C.A.N. 
4315, 4317.) Congress did not address the inherent tension between allowing “the great majority 
of meritorious” misconduct complaints to conclude without any real consequences for the judge 
and creating a disciplinary system designed “to assure the public that valid citizen complaints are 
being considered in a forthright and just manner.” (1980 U.S.C.C.A.N. at 4321.) 

In March 2008, the Judicial Conference adopted the Rules for Judicial-Conduct and 
Judicial-Disability Proceedings to create “authoritative interpretive standards” and made them 
binding on all circuit courts. See Rules for Judicial-Conduct and Judicial-Disability Proceedings 
R. 1 cmt. (2008). The binding Rules again express a preference for remedial resolutions in 
judicial misconduct cases. See id. Citing an “implicit understanding that voluntary self- 
correction or redress of misconduct ... is preferable to sanctions” (id. at R. 11 cmt.), the 
mandatory Rules encourage the chief judges of each circuit to “facilitate this process [of self- 
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correction] by giving the subject judge an objective view of the appearance of the judicial 
conduct in question and by suggesting appropriate corrective measures.” Id. 

The case law interpreting the Act is generally consistent with the nonpunitive philosophy 
of the Rules. A long line of precedent holds that “correcting” judicial misconduct without 
punishment is consistent with the Act's purpose, which is “essentially forward-looking and not 
punitive.” In re Complaints of Judicial Misconduct, 9 F.3d 1562, 1566 (U.S. Jud. Conf. Nov. 2, 
1993); see also Arthur D. Heilman, Judges Judging Judges: The Federal Judicial Misconduct 
Statutes and the Breyer Committee Report, 28 JUST. SYS. J. 426, 427 (2007) (stating that the 
“Rules’ rejection of a ‘punitive' purpose has been widely influential in the administration of the 
misconduct statutes”) (quotation marks in original). 

Article I does not allege that Judge Porteous's conduct amounted to anything more than a 

nonimpeachable appearance of impropriety. As noted in Judge Dennis’s dissent to the Fifth 

Circuit Judicial Council’s decision recommending impeachment: 

They never find that Judge Porteous’s conduct constituted an 
actual impropriety, much less an abuse or violation of official 
constitutional judicial power. The special investigating 
committee’s report finds that none of Judge Porteous’s ethical 
violations was more egregious than his conduct during the 
Liljeberg case but concludes 1) that Judge Porteous should have 
advised the parties of his financial relationship with Amato and the 
Creely & Amato law firm as soon as the recusal motion was filed; 
and 2) that Judge Porteous should have granted the motion to 
recuse or given the parties the choice of keeping him as a trial 
judge. The committee further found that Judge Porteous’s asking 
for and receiving Amato’s and Creely’s financial assistance with 
his son’s wedding and allowing Creely to pay for his hotel room in 
connection with his son’s bachelor party compounded the 
appearances of improprieties. But the committee correctly did 
not find that anything other than appearances of 
improprieties, rather than actual improprieties, resulted from 
this conduct under the Code. Thus, the committee found that the 
failure to recuse. Judge Porteous’s worst ethical offense, was not 
an irremediable actual impropriety under the Code but rather an 
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appearance of impropriety, which, if disclosed, the parties could 
have cured by agreement. 

In re Complaint of Judicial Misconduct against United States District Judge G, Thomas 
Porteous, Jr. Under the Judicial Conduct and Disability Act of 1 980, Case No. 07-05-35 1 -0085, 
slip op. at 3 1 -32 (Dennis, concurring) (5th Cir. Jud. Conf. Dec. 20, 2007) (emphasis added). 

The Articles of Impeachment in this case do little to distinguish Judge Porteous’ alleged 
misconduct from that of his unimpeached judicial brethren. As in past cases where the Senate 
has opted to censure an official as an alternative to impeachment, poor judgment should not 
become the new basis for removal in the federal courts. See Emily Field Van Tassel & Paul 
Finkelman, Impeachable Offenses, A Documentary History from 1787 to the Present, CONG. Q., 
at 185-86(1999). 

Judge Porteous has already been severely sanctioned by the Fifth Circuit Judicial 
Conference. Fie has accepted that judicial sanctions are warranted for his use of poor judgment 
and has resolved to retire from the court in roughly one year. He objects, however, to such poor 
judgments being a basis for impeachment. Article I would create bizarre new precedent by 
impeaching a federal judge on the basis of an honest services violation that was recently rejected 
as unconstitutionally vague by the Supreme Court. The United States Senate should not be the 
new forum for resolving matters of judicial discipline, particularly in a case where a judge has 
never been subject to any state or federal prosecution, or even to prior bar discipline, during 
more than a decade of federal service. 

For over two centuries, this body has maintained a clear and high standard for removal of 
a federal judge - often acquitting accused judges or opting for censure over removal. Article I 
would render this precedent meaningless by basing removal on an alleged failure to recuse 
oneself from a case where there is no allegation of a bribe or a kickback. It would effectively 
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reintroduce the very standard of maladministration rejected by James Madison and the framers in 
a new form of “honest service” denial. The cost of such a decision would be borne not just by 
Judge Porteous, but by the judiciary as a whole. 

CONCLUSION 

The Supreme Court’s Skilling decision makes clear that Article I fails to allege a viable 
“honest services” crime - or, for that matter, any crime allegedly committed by Judge Porteous. 
This places Article 1 beyond the pale of precedent. All prior impeachment convictions involved 
judges who committed or, at least, were charged with serious crimes while in federal office. 

Article I now threatens all federal judges with impeachment for merely creating the 
appearance of impropriety. Courts and Congress have struggled for decades to refine a 
consistent standard for evaluating the appearance of impropriety, with limited success. The 
appearance of impropriety is no crime. Until now. Congress and the judiciary have sought to 
correct this type of misconduct with corrective measures rather than the massive and 
cumbersome machinery of impeachment. This preserves the independence of the judiciary while 
holding judges to the highest ethical standards. 

Judge Porteous does not dispute he should have handled his friendships and the Lifemark 
case differently. He has been severely sanctioned by the Judicial Conference of the Fifth Circuit 
for that conduct. But the appearance of impropriety, without more, never has been and never 
should be an impeachable offense. 

Article I should be dismissed. 
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PROCEEDINGS 
HORNING SESSION 
(Wednesday, October 16, 1996} 

THE COURT! Let's take up this next matter, which is 
93-1794 and all consolidated cases also. This is the motion 
filed with respect to all of the particular cases to recuse. 
Let me dictate one thing into the record before everybody 
commences so that everybody is not necessarily on edge as 
they might think. Bernard v. Covne , which is 31 F.3d 842 
involved the request to disqualify a circuit court judge of 
the 9th circuit. In that decision that Judge wrote, and I 
cite and "this" (reading) with full acquiescence counsel for 
a party who believes Judge's impartiality is reasonably 
subject to question has not only a professional duty to his 
client to raise the matter but an independent responsibility 
as an officer of the court. Judges are not omniscient, and 
despite safeguards overlook a conflict of interest. A 
lawyer who reasonably believes that the Judge before whom he 
is appearing should not sit must raise the issue so that it 
may be confronted and put to rest. Any other course would 
risk undermining public confidence in our judicial system." 

I cite that so that everyone understands that I recognize my 
duty and obligations, and I am fully prepared to listen. 

All right, go ahead. 

MR. HOLE: I appreciate your remarks. It is not a very 
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easy thing to confront the federal judge with the suspicion 
that he probably doesn't want to hear. I am sure that in 
the course of trying — I don't know you very well. Judge, 

I and I have gotten to learn about you only through this 
| case — 

Sj THE COURT: You told me the last time we graduated from 
Cor Jesu. 

MR. MOLE: That's about all we have in common. What I 
learned about you from trying to investigate what I should 
do about what I have raised that you probably did read 
briefs and gave it some intelligent thought. So I don't 
want to go back through everything I have said. 

What I would like to emphasize is mainly by what has 
been established in response to my motion to recuse. I have 
gotten to know Mr. Levenson and Mr. Amato. 

TEE COURT: Let me make also one other statement for 
the record if anyone wants to decide whether I an a friend 
with Mr. Amato and Mr. Levenson, I will put that to rest for 
the answer is affirmative, yes. Mr. Amato and I practiced 
the law together probably 20-plus years ago. Is that 
sufficient? 

MR. MOLE: Yes. 

THE COURT: 20-plus is sufficient. So if that is an 
issue at all, it is a non-issue. 

MR. MOLE: What prompted us to file the motion is the 
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timing of what happened. This case is 10 years old, the 
oldest part is 10 years old. The lawyers who are in the 
case now are these previous to September 12th when you 
granted leave to add Mr. Amato and Mr. Levenson, who has 
been in for years. The case was 3et for trial, and you had 
an emphasis about keeping the trial date. They were added 
within two months of the trial date. And the case with that 
length I don't know Mr. Levenson or Mr. Amato very well. I 
know they are fun to practice against; they have a sense of 
humor, and they have given me by doing this quite literally 

I none to my knowledge other than they are your friends. They 
have been given 11 percent contingency fee in a case that 
the Liljebergs, everybody — I disagreed — value at $140 
million, at least part of this we have a percentage of. And 
I think that bears even more weight when you consider Mr. 
Liljeberg has taken the position that he doesn't give 
contingency fees. Jim Cobb has sued him in Bankruptcy Court 
for a fee claiming he had continued standing of plaintiff 
Liljeberg as a matter of the plaintiff doesn't give those 
away. Thie is like how we do it at the last minute. Hr. 
Levenson in his response to my reply brief says he has been 
in the case for a lot longer than the time when he showed 
up. It raises additional questions. Mr. Levenson is also, 
indeed, your friend: Has he discussed the case with us 
before at that time he appeared when he was investigating 
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it? Did he wait to see when you would hold on to the case 
rather than pass it on to Judge LenHnon7 Those are the sort 
of questions that are going to be in the case no matter what 
happens forever if you be the Judge. 

Mr. Levengon has accused me and my client of engaging 
innuendo. 1 looked up the word. Innuendo is a generally 
derogatory and witty way of making accusations indirectly. 

I don't think I have done that. I have been very direct. 

Mr. Levenson, and I think it is a good tactic, has tried to 
dare me to say what I think is the nature of the 
relationship between you and him and you and Mr. Amato, that 
are the two gentlemen behind me. And if they have something 
to contradict the statement that I made, which is that you 
all are indeed very, very close friends, I would have 

( assumed that he would have made it. I am happy to tell the 
Judge what the public perception is of the relationship. 

THE COURT: Well, the case you cite by the way involved 
the judge's wife. So I assume they were fairly close 
friends, too. 

MR. MOLE: Probably. You don't have to stipulate. 

THE COURT: Well, it could be a question sometimes. 

MR. HOLE: I understand. Your Honor. I don't know what 
the Court wants to do with that issue, whether or not the 
Court wants to make a statement or accept the statement. 

THE COURT: No, I have made the statement. Yes, Mr. 
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Amato and Mr. Levenson are friends of mine. Have I ever 
been to either one of them's house? The answer is a 
definitive no. Have I gone along to lunch with them? The 
answer is a definitive answer yes. Have I been going to 
lunch with all of the members of the bar? The answer is 


MR. HOLE: I understand. 

THE COURT: Has r in fact r at the last status conference 
I had I saw Mr. Lane here I think in reality aligned with 
your side who spoke with me, and Mr. Lane and I have been to 
lunch together. I mean there is not a hell of a lot of 
lawyers in this city I haven't maintained a very open, 
friendly relationship with. So if you want to explore in 
detail, feel free to explore it. I don't have a problem 
with exploring it. But I don't know what you want to make 


MR. MOLE: Well, Your Honor — 

THE COURT: And I also must say something for the 
record I think other than connecting the dots that the last 
status conference I had I virtually told everyone I was 
continuing this case. So this rush to trial that you 
suggest I am maintaining, I did all but connect the dots the 
last time. 

MR. MOLE: Well, I understand. 

THE COURT: The lawyers have come to this case like a 
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storm cloud through Louisiana. Look at the list. I ran a 
chaser 3heet. Up until I think maybe Mr. Steeg and Mr. 
O'Connor. Mr. O'Connor were attorneys and they are out for 
whatever reason. They had a conflict situation. I have no 
idea what it was. Then you all got in it. Welcome, jump 
in. I mean I tried to make it clear at the last conference 
I don't care how many people are on the side or "X" amount 
of people are talking. Did I not say that? 

MR. MOLE: It was pretty clear. Your Honor. Well, I 
would emphasize. Your Honor, that the standard is what a 
reasonable person would perceive if they knew all the facts. 
I think the timing of the appearance of Mr. Amato and Mr. 
Levenaon creates the biggest concern along with the fact 
that they did not practice law together. All they have in 
common is that they are your close friends. The public 
perception is that they do dine with you, travel with you, 
that they have contributed to your campaigns. 

THE COURT: Well, luckily I didn't have any campaigns. 
So I'm interested to find out how you know that. I never 
had any campaigns, counsel. I have never had an opponent. 
One time I had an opponent — 

MR . MOLE: I had a campaign return from the — 

THE COURT: The first time I ran, 1984, I think is the 
only time when they gave me money. 

MR. MOLE: 1990 is what I have. 
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1 9 
THE COURT: 1990 that was the Justice for All Program 
where they gave to every judge probably, but I could be 
wrong there. 

MR. MOLE: I'm sorry if I'm wrong. 

THE COURT: I don't know. You got the record. What 
did it say? Let me see them. Don't hide them if there is 
something in there that's deeply devious, tell me about it. 
MR. MOLE: May I approach the bench? 

THE COURT: Sure. 

(Counsel Mole hands document to the Court.) 

THE COURT: Yeah, I think if you look at this, you will 
find that whatever those numbers total, and I'm not a 
mathematician, but I think those numbers on these pages 
total more than $6,794. I am fairly certain adding that up. 
Did you? 

MR. MOLE:. I did not. Your Honor. 

THE COURT: Well, let's go to the, pick a page at 
random starting with the firm of Anderson Tranthene and 
Mateern. There is over $200 on that page, one page out of I 
don't know how many it is. I think you will find that that 
was a function that was thrown by the entire judiciary of 
Jefferson Parish for which I received I forget whatever my 
portion was, but I reported it, which was $6,794 is what it 
looks like what it says here. And that's what it was. So, 
yes, I don't doubt that they contributed. I mean I don't 
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know. Maybe it is pertinent. Maybe microscopes and maybe 
that's why we shouldn't have it. But, yeah, okay, it's 

I there; 

MR. MOLE: Your Honor, I appreciate the Court's remarks 
at the beginning. What I have done again is in an effort to 
represent nry client at the risk of offending the Court — 

THE COURT: You haven't offended me. But don't 
misstate, don't come up with a document that clearly shows 
well in excess of $6700 with some innuendo that that means 
that they gave that money to me. If you would have checked 
your homework, you would have found that that was a Justice 
for all Program for all judges in Jefferson Parish. But go 
ahead. I don't dispute that I received funding from 
lawyers. 

MR. MOLE: Right, Your Honor. 

THE COURT: No question. 

MR. MOLE: If the perception is that my client, and I 
have it that Mr. Levenson and Mr. Amato are not any more 
sinister than any other member of the bar, then wa would be 
happy to have them or you dispel that. I think you have 
been honest with us. There is not much more I can say. 

THE COURT: I understand. Let me tell you, no, it is a 
uncomfortable position you find yourself in, counselor. You 
know, I have been doing thiB for awhile. With all candor I 
must admit this is the first time a motion for ray recusal 
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1 has ever been filed. Did it get my attention? Yeah, I 

2 guess it got my attention. But does that mean that any time 

3 a person I perceive to be friends who I have dinner with or 

4 whatever that I must disqualify myself? I don't think 

5 that's what the rule suggests. I, likewise, don't think 

6 that's what the Court had in mind. And even in your own 

7 pleadings and even in the case, it is the Travelers case 

8 from the Fifth Circuit published opinion which you gave, me 

9 that courts even recognized in citing from Murphy in its 

10 cite, and I think it is important to state (reading) "In 

11 today's legal culture friendship among judges and lawyers 

12 | are common. They are more than common, they are desirable. 

13 | a judge need not cut himself off from the rest of the legal 

14 | community. Social as well as official communications among 

15 judges and lawyers may improve the quality of the legal 

16 decisions. Social interaction also makes some on the bench 

17 quite isolated and as a rule more tolerable to judges. Well 

18 qualified people would hesitate to become judges if they 

19 knew that wearing the robe meant either discharging one'e 

20 friends or risking disqualification in a substantial number 

21 of cases. Courts have held that a judge need not disqualify 

22 himself just because a friend, even a close friend, appears 

23 as a lawyer." And that is a Seventh Circuit case but was 

24 cited in the Fifth Circuit decision. 

25 Now that's a predicament all of us find ourselves in. 
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Mr. Amato and Mr. Levenson have both appeared before me and 
they have both won and both lost. 

MR. MOLE: Your Honor, it is again it is not the fact 
of the friendship, it is the timing. Anyone who you would 
describe the situation to I think would generally be 
concerned that the timing is odd that a case of this length 
amply lawyered when other lawyers appear within the 
contingency fee in the way they have and that's why we made 
the motion. 

THE COURT: I understand it, and it is a perception, 
clearly it is perception. I agree with you, but again even 
before this motion was even urged because I believe the 
status I had before you filed the motion, in fact, I know it 
was I made it plain that this November 4th date was probably 
fixed in everybody's mind. I mean I don't know what else to 
tell you. That was a near fix. We will see what we have 
got, but I understand, counselor and appreciate your 
position. And you have to urge these things, and I 
understand that. I take no animus toward you on that. If 
you did that, I don't need to repeat that. 

MR. MOLE: Judge, what you said — it is the first time 
I have had to do thie myself. I would think one of the 
lawyers opposing me asked me how many times did you sit 
around discussing this with your client or your partners, 
and his answer was to a political extent easy to do. But we 
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convinced ourselves we had to do it. 

THE COURT: All right. 

MR. MOLE: Only after great deliberation. 

THE COURT: All right. 

MR. 1EVEMS0N: Judge, I feel a little peculiar in this 
situation as well. I don't recall in the twenty years I 
have practiced law being in this situation. I think that 
you must take into consideration the admission by Lifemark 
in their pleading that they do not question your 
impartiality. And if they had done any investigation in 
connection with this matter, they could come up with no 
other result but that. And that is the test in this type 
of situation. It is the appearance to a well-informed, 
thoughtful, objective observer as stated in Jordan . And 
I think the key point there is well informed. Both well 
informed about our friendship, well informed about our 
reputation, well informed about the reputation and 
experience of Mr. Amato as well as that of myself. 

Mr. Mole stated that the timing is odd. Well, I 
think it is correct that from the time that I was 
originally contacted by the Liljeberg attorneys in 
connection with this matter the Frilot firm has been 
involved in this case a very short period of time longer 
than I. 

Mr. Mole brought up that when he first learned of that 
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yesterday he questioned why I waited so long to get into the 
case. Well, when I saw file cabinet upon file cabinet upon 
file cabinet of the paper, it wasn't candidly a very easy 
thing to assess for myself nor for Mr. Amato to take and 
became quite a bit of work to determine whether or not I 
wanted to dedicate a substantial portion of ray future effort 
to this case which would deprive me of other income and 
other work ae well. Mr. Mole didn't know that because he 
didn't aek me . 

The next point Mr. Mole made was that there is nothing 
in common between Mr. Amato and myself except your 

I friendship. That is incorrect. Another question Mr. Mole 
should have perhaps inquired into. 

In Mr. Mole's brief he somewhat criticized ray 
experience or perhaps the lack thereof in his mind in 
matters of this sort. Mr. Amato and myself have acted as 
primarily personal injury lawyers. That, of course, is not 
true. Mr. Amato and myself have tried hundreds if not 
thousands of cases and rules before juries, judges, state 
and federal, bankruptcy and federal court and just about 
every other court I can think of. In fact, at the risk of 
blowing my own horn, I think that I am probably the only 
lawyer in this room and maybe the only lawyer with all of 
the firms combined who has been written up in the HALL 
STREET JOURNAL in connection with litigation I had handled. 
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and it was not personal injury cases. My experience 
involves personal injury admittedly in recent years due to 
the change in the economy this year but also involved 
commercial litigation, bankruptcy, real estate and title law 

I expertise which I think will become very important in this 
litigation. 

Mr. Mole has alluded that in his pleadings that Mr. 
Amato and myself are your two closest friends. I find it 
interesting that Mr. Amato and myBelf are your closest 
friends that we were not contacted in connection with the 
background check which must be performed in connection with 
your appointment. Maybe other people don't think our 
friendship is viewed the same as Mr. Mole. 

Finally, Mr. Mole says that we have contributed money 
to your campaign. Your Honor, as you know I didn't even 
know you when you ran for office. I only met you in the 
course of litigating cases in your court. To the best of my 
knowledge I have never given a campaign contribution to you. 
To the best of my knowledge you have never had a campaign to 
which to contribute to. The Justice for All Ball was 
something that was put together so that all of the judges of 
the 24th Judicial District Court could have a single fund- 
raiser, and I think the intent of that was to make it easier 
on lawyers who contributed to judge's campaigns, and there 
was some particular form as to how those proceeds were 
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divided up. I don't think they were divided up equally, 
although how they were distributed I wasn't part of. 

THE COURT j X don ' t remember the breakdown , but I do 
know I was the smallest for what that's worth. 

MR. LEVENSON: Judge, I think that the rule under 
Section 455 in the cases make it clear that whether or not 
we are your friend or even your close friend that is not 

I ground for recusation, and I think that the motion should 
properly be denied. 

THE COURT: Mr. Mole anything elee you would like to 
add again? 

MR. MOLE: Yes, Your Honor. One of the difficult 
decisions to make is how much of a record should I try to 
make on this without a balance of the fact that I have to 
practice law with these gentlemen and before you the rest of 
my life but that I have a duty to my client. But I think 
that the record that is made here today is enough, because I 
don't think Mr. Levenson and Mr. Amato, they have said that 
they dared me to say what I think are rumors. I don't want 
to do that. They have not denied what I have said about the 
relationship between you and them. 

THE COURT: I have not denied it, and I don't think 
they deny it. 

MR. MOLE: Then the fact of the matter is Mr. Levenson 
could very well deny it if he wanted to, and he has choeen 
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1 | not to do that. That speaks more loudly than anything I 

2 I could say. 

3 I THE COURT: Well, you know the issue becomes one of, I 

4 1 guess the confidence of the parties, not the attorneys. 

5 | Because when it is all said and done you all have been but 

6 | the spokesperson for the true people in interest and that's 

7 the litigants. My concern is not with whether or not 

8 lawyers are friends and for whatever value that contribution 

9 is to a group as a whole. My concern is that the parties 

10 are given a day in court which they can through you present 

11 their case, and they can be adjudicated thoroughly without 

12 bias, favor, prejudice, public opinion, sympathy, anything 

13 else, just on law and facts. That's basically the charge we 

14 give juries. We are no longer the juries, but if it was a 

15 non- jury trial, we are the trier of fact. And there is a 

16 ton of case law that says that I should charge myself 

17 according to the same way I would charge a jury. 

18 I have always taken the position that if there was ever 

19 J any question in my mind that this Court should recuse itself 

20 § that I would notify counsel and give them the opportunity if 

21 | they wanted to ask me to get off. That includes a case 

22 | wherein my cousin, Billy, Billy Porteous tries a case in 

23 | front of me in Gretna, and the plaintiff's lawyer is 

24 | absolutely delited. And I have got to go fully explain to 

25 | the jury that I never practiced with him and that they are 
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I not to read anything into it. I don't fault you for your 
filing. I think it is a situation where because of this 
upward ongoing quick activity of this case because of dates 
approaching that on it's face it appears to be evil or bad or 
improper. The reality is that none of the above are true. 
The reality is that if anyone thinks they gain favor from me 
because someone is in a case need only basically look at 
what I have done in the past to know that that is a fiction. 

The question is again in that Bernard case the court 
said Section 450 requires not only that a Judge be 
subjectively confident of his ability to be even handed but 
there is a informed, rational objective observer would not 
doubt his impartiality. Well, everything we do in the 
judiciary is under a microscope anyhow. But if the rules 
were such that every time a contributor and you take a case 
with current contributions have been made, not 1990 
contributions, have allowed the Judge to sit where 
friendship, even "Close friendships are not to be 
considered," I don't have any difficulty trying this case. 

How, after I rule can a party feel that they were 
wronged? I can't stop that feeling. There is no ties 
somebody wins, somebody loses. Are they then upset? 

Possibly. But that's not for me to concern myself with 
because again whichever side wins by the evidence and the 
law will win by the evidence and the law. And as I have 
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told plaintiff lawyers in the past, if 40 percent of zero is 
zero, I assure you eleven percent of zero is still zero. 

Now, does that ease your client's mind? I don't know. I 
can't help you there. Does that make the informed observer 

! satisfied? I don't know. But in my mind I am satisfied 
because if I had any question as to my ability, I would have 
called and said, "Look, you're right." Do not think for one 
moment that this Court went out and solicited this case. 

This case this Court drew because some other members of the 
bench couldn't hear it. The pool of judges was very small, 
and I drew it. 

Now, I ran the chaser sheet on this, and the reason I 
talk about a flurry of activity up until the time I drew 
this case, which was on January 16, 1996, document No. 190 
or entry 190 in the case re-alloted Judge G.T. Porteous, 

Jr., since that day when only 190 over a 3-year period 
entries had been made we have to date, now we have had 102 
entries made. It always happens that when we get close to 
trial people get real, real interested. I can't explain it. 
It just happens. I don't read anything devious or bad about 
it. In fact, since the time you have' come into the case or 
your firm which was entry No. 210, we have had 82 of them. 

So there has been a lot of activity, and I will attend to 
it. 

I received a multitude of pleadings to find out in 
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taking up other issues today, and I had issued an order and 
I am hoping everyone got a copy of it. And if they didn't, 

I don't know what happened. But entry no. 278 says, "Having 
received the plaintiff's Motion to Recuse, the Court finds 
it is in the best interest of justice that all motions are 
deferred pending resolution of the motion to recuse. 

MR. MOLE: I got that. 

THE COURT: So I don't know what to tell you all other 
than I do not believe this is a case where 28 USC 455 is 
applicable. I don't think a well-informed individual can 
question my impartiality in this case. Part of me has to 
sit here and make sure that I don't over help or hurt either 
one of you. That's always going to be a problem if you know 
somebody on one side. I'm human, but I assure you I have 
done this long enough that it won't bother me at all. 

Saying no is the easiest thing. Saying zero is just a 
number. Whether it is worth $140 million as you suggest, I 
don't know. I don't know enough about this case. I don't 
even know if you all know enough about this case given the 
rash of pleadings that go back and forth. I'm not even sure 
it is that complex, but it is sure being made fairly 
complex . 

Now, having said all of the above, I tell you now that 
there is no way on this earth that I can get through any of 
the motions pending and have a trial date by November 4th. 


710 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


21 

You all can forget it. It is actually impossible, which is 
exactly what I virtually said when we had the status. I 
won't be pushing anybody to trial on November 4th. I do 
want, however, that these things remain in effect. The 
I requirements, those witness lists are cast in stone. I 
think you all both submitted them. That much is a finished 
deal. We are not going to be adding witnesses absent a 
hearing for good cause shown why they should be added. Now, 
I am not going to say that, I guess something could come up. 
But that's cast in stone. Both Magistrate Wilkinson and I 
have told you all that we are available for whatever 
assistance you need because this is a non-jury trial. I 
don't intend to enter into any discussions with you all on 
that. I told you that I believe that Magistrate Wilkinson 
did. My input is over at that point then. He acts as an 
arbitrator or mediator if that ever gets to that. If it 
doesn't, we try your case. 

Because I know this is an important issue for you and 
an important issue for your client, I am, in fact, going to 
issue a judgment denying your motion to recuse myself. It 
is significant, it is important. If you think it deserves 
attention by the Fifth Circuit, that's why I am giving you 
the judgment. If you go there, you do it with no offense to 
me. And if they disagree with me, then they disagree with 
me. I don't have a problem with that, counselor. I don't 


711 


1 

2 

3 

4 

5 

6 
7 
B 
9 

10 

11 

12 

13 

14 

15 

16 
17 
10 

19 

20 
21 
22 

23 

24 

25 


22 

want the issue to be left that you didn't have a mechanism, 
and I don't think any of you want to do this thing twice. 

So if you choose to go there, go there. Would I 
conceive of any grant of a stay? Yes. Would X ask that 
they expedite it? Probably, yes. And I would hope that you 
would ask that they expedite it because that does not innure 
to either side's benefit in this case. 

MR. MOLE: One of the things that occurred to ub and 
that is that we have a remedy for a writ of mandamus, and we 
haven't decided to do that. 

THE COURT: That's why I thought a judgment was 
necessary, and I don't know if an order would have given you 
that ability. I am issuing it as a judgment denying your 
motion to recuse for the reasons I stated on the record, 
which you can get a transcript of it, of course. But, yes, 

I told you now that's what I am going to do is give you the 
guidance to do that. 

MR. MOLE: One of my concerns is that we have a 
November 4th trial date. I would have to try to get 
discovery before then. 

THE COURT: Does anyone here really believe I can 
dispose of all of your motions before November 4th? I'm not 
super human. I have continued all your motions because of 
this motion to recuse myself. 

MR. MOLE: We didn't file them to delay things. But I 
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understand Your Honor. 

THE COURT: I didn't take it for that, but I'm saying I 
did that on my own motion. Nobody asked me to stay it. I 
could have done it, but I think whenever somebody asks for a 
judge to recuse themselves, although technically I can 
continue a proceeding and particularly in the ruling I had 
made I think they are entitled for me not to do anything 
more until we take tip the issue. We took the issue up. If 
| you want to go across and do that, I am giving you the 
I procedural tool to do it. 

MR. MOLE : i appreciate that. 

THE COURT: Okay, anything else Z can dispose of? 

MR. LEVINSON: On October the 23rd it is scheduled to 
appear for a pretrial conference. 

THE COURT: Ignore it. Ignore it. There is no way on 
earth I am going to do your pretrial. You have got too many 
motions especially that you would have in the pretrial that 
the motions are open. 

MR. LEVENSON: I understand that. Judge. But would you 
consider making it as a status conference so we can proceed? 

THE COURT: I will do that as a status conference with 
you all. 

MR. MOLE: And no pretrial order? 

THE COURT: No, obviously not. They will issue an 
order that the pretrial order is hereby converted to a 
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! 24 
status conference for whatever time I had it set. Just 
whatever if that tine is blocked out, we keep it at that 
time. 

MR. LEVENSON: That's fine, Judge. 

THE COURTS Discovery I suggest that I believe should 
be closed at this point in time. 

MR. MOLE: I think we have everything scheduled that 
needs to be scheduled, but we still have depositions going 
on through the last one is October 28th* 

THE COURTS That's fine. But that's by agreement? 

MR. MOLE: That's by agreement. 

THE COURT: That's by agreement. And then as I 
understand it discovery will be closed? 

MR. MOLE: Yes, Your Honor. He are cooperating pretty 

much. 

THE COURT: Depending on what you do, whether you will 
be going to go forward and whether there is a stay over 
there or request for expedited hearing, will depend on when 
I give you a trial date. Maybe by the 23rd I would ask you 
and if you are not in position to do it, counselor, I 
understand. But on the 23rd it is a status conference. If 
it is your client's desire to proceed with a mandamus or 
appeal or whatever procedural remedy that is at his disposal 
with the Fifth Circuit, if you will simply notify me to that 
effect whether I would or would not set a date. I'm going 
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to set a data with that pending, I am not going to pass on 
this case while the ruling of mine which may have some 
impact on whether to recuse myself on this case. So if you 
could let me know by that date. 

MR. MOLE: He will do that. Judge. 

THE COURT: Okay, all right. Thank you all. 

MR. MOLE: Thank you, Judge. 

(Hearing concludes.) 


The undersigned certifies, in his capacity of Official 
Court Reporter, United States District Court, Eastern 
District of Louisiana, the foregoing to be a true and 
accurate transcription of his Stenograph notes taken 
Wednesday, October 16, 1996. 

New Orleans, Louisiana, this 21st day of October, 1996. 




David A. Zare 
Official Reporter, Section "A" 
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WRITER'S DIRECT 


Frilot. Partridge. Kohnke S Clements. L.C. 

ATTORNEYS AT LAW 
3600 ENEBOV CC.NTRC 
IIOO POTDBAS STREET 
NEW ORLEANS. LOUISIANA 70103-3600 
TELEPHONE 150*1 SSfl-BOOO 

FACSIMILE 130*1 500-010© 


wnrrcn's direct 

DIAL r»p MUHBC6 


599-8006 


February 18, 1997 


Don C. Gardner, Esq. 
do Thomas G. Wilkinson, Esq. 

320 Huey P. Long Ave. 

Gretna, LA 70053 

Re: Lifemark Hospitals of Louisiana, Inc. 
v. Lfljeberg Enterprises, Inc. 

Our Fite: 203-960142 

Dpar Don: 


I' 


\ 


Ulema* Is willing to ofler you a fee lor assisllng with the Uheberg case as 
follows: 

1, Retainer of $tOO, 000 payable upon enrollment of counsel of record. 

2. A foe of $200,000 if afler trial there Is a judgment showing Ufemarfc to 
terminate the pharmacy agreement with no llabtoy for future damages. 

The following sums would be added to the above retainer and fee based upon the 
level of damages contained In a judgment, provided that the judgment allows Ulema* 
to terminate the phannacy agreement with no liability for future damages: 


A fee $100,000 it the damages for past actions are less than $15 .'Million 
In principal. (Total lee el $400,000) 


4. A lee of $200,000 8 the damages are less than $5 mSSon In principal. 
(Total tee of $500,000) 

5. A fee of $300,000 8 the damages are zero. (Total fee of $600,000) 

Furiher, U'fema* will pay you $100,000 as a severance tee in the event that 
Judge Portaous withdraws or 8 the case settles prior to trial. This would result In a 
total of $200,000 ($100,000 retainer plus $100,000) 8 Ihe case settles or * Judge 
Porteous ceases to be our judge. This is to satisfy your concern thal involvement in 
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Frilot, Partridge, Kohnke & Clements, LC. 

Don C. Gardner, Esq. 

February 18, 1997 
Page 2 


this time consumkig case will harm your present practice. As you explained, If the trial 
is continued beyond June because Jutkje Porteous withdraws and gives the case to a 
new judge, you wifl not be able to remain involved. Also, Ufemark wants to give you 
some incentive to be involved, even if the case settles. 

To reiterate, Lifemark Is willing to offer you an outcome determinative fee. You 
would receive the following fees based upon the results described: 

1. $200,000 if Judge Porteous withdraws, or if the case settles prior to trial 
($100,000 retainer plus $100,000 severance). 

2. $300,000. This would be the minimum payable for arty result. that allows 
Ufemark to terminate the pharmacy agreement with no liability tor future 
damages. 

3. $400,000 for a judgment or other result allowing Lifemark to terminate 
the contract with no liability for future damages, and with damages for 
past actions in an amount less than $15 million in principal. 

4. $500,000. This sum would be payable if the damages are less than $5 

million in principal, and Ufemark is able to terminate the contract as 
described above. • 

5. $600,000. This fee would be payable if the trial, resulted In a judgment 
allowing Lifemark to terminate the contract and damages are zero. 

I look forward to meeting with you later this week. 

Very truly yours. 


Joseph N. Mole 


JNMrkcb 

cc: Gary K. Ruff, Esq. 


SC00398 
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/ uu ^ 

JUDGE LAKE: Please be seated. 

2 

Mr. Woods, you may proceed. 

3 

MR. WOODS: Thank you, your Honor. 

4 

JOSEPH MD1£, DULY SWORN, TESTIFIED: 


— 

0 2 ; 4 7 5 

DIRECT EXAMINATION 

6 

BY MR. WOODS: 

7 

Q. Mr. Mole, will you state your name to the Special 

8 

Committee, please? 

9 

A. My name is Joseph Nicholas Mole, and I am a — 

02:4a 10 

Q. Okay. And how are you employed, sir? 

11 

A. I'm an attorney here in New Orleans. 

12 

Q. How long have you been an attorney in New Orleans? 

13 

A. Thirty years. 

14 

Q. Are you with a firm? 

02:48 15 

A. Yes, I am. 

16 

Q. And which firm? 

17 

A. The firm is Frilot, LLC actually, it's Frilot Partridge. 

18 

Q. what type of practice do you engage In? * 

19 

A. I've always done principally commercial litigation. 

02:4 8 20 

Q. All right. Calling your attention to the years '96 and 

21 

'97, were you involved in a case — one of the parties being 

22 

named Liljeberg? 

23 

A. Yes, I was. I was retained by Tenet to represent them. 

24 

Q. What was the case -- what was the style of the case? 

fa 25 

A. Liljeberg Enterprises, Inc. and the St. Jude Hospital of 
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Louisiana, Inc. were the plaintiffs. The defendant was 
Lifemark Hospitals of Louisiana, which was a Tenet subsidiary. 
Q. Okay. And you represented Lifemark, then? 

A . That 1 s correct . 

Q. Okay. Do you recall what month of '96 you became involved 
in the case? 

A. I believe it was April of '96. 

Q. All right. 

A. The case was set for trial. 

Q. Have you had a chance to look over the pleadings, the 
motion to recuse in that case? 

A . I have . 

Q. Okay. And have you looked at the docket sheet? 

A. Yes, I have. I looked at my own pleadings index. 

Q. Okay. You got on the case in April, '"96. 

The case had been active since how long, as you 

recall? 

A. Well, it's an interesting question. It began, to my 
knowledge, as litigation in civil district court, in 
New Orleans state court in, I believe, '87. It migrated to 
federal bankruptcy court when the Liljebergs filed a Chapter 
11. And, so, it had gone back to '87. The federal court 
litigation kicked off in 1993, I believe. 

Q. Okay. And you then got involved in 1996. Is that correct? 
A. That?s correct. Yeah, I enrolled. 
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i’S 1 

Q. Now, before we go further, your attorney had requested an 

2 

immunity order for you; and I want to present that to you. 

3 

MR. WOODS: It's Exhibit Number 45, your Honors. 

4 

BY MR. WOODS: 

0 2 s S 0 5 

Q. And you have seen a copy of that before, have you not? 

6 

A. Yes, I have. 

7 

Q. Okay. And you realize that you're testifying under 

8 

immunity and that anything you say cannot be used against you. 

9 

except for any false statements or perjury? 

0 2 : S 0 10 

A. I understand. 

11 

Q. When you were in — involved in — 

12 

JUDGE BENAVIDES: I would like to get something 

13 

straight . 

14 

MR. WOODS: Yes, sir. 

02:50 15 

JUDGE BENAVIDES: I'm trying to think. Ihere's 

16 

nothing in any of the reports that we have that suggested that 

17 

Mr. Mole has done anything wrong. 

18 

MR. WOODS : No, there's not. 

19 

JUDGE BENAVIDES: But he -- but nonetheless, is it 

0 2 s 50 20 

your position, Mr. Mole, that you will not testify unless you 

21 

have an immunity order? 

22 

THE WITNESS: No, it's not, your Honor. My attorney 

23 

felt that --it was best. I testified to the grand jury, and I 

24 

was interviewed by the FBI in connection with this matter; and 

)i 25 

you will have to ask him. I don't do criminal work, but he 
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u. . Si 1 

thought it was best that I get -- 

2 

JUDGE BENAVIDES: So, your position is you would 

3 

testify without the immunity order; you’re just doing it at the 

4 

request of your attorney? 

02:31 5 

THE WITNESS: At his advice. 

6 

JUDGE BENAVIDES: All right. 

7 

MR. WOODS: Thank you, your Honor. 

8 

BY MR. WOODS: 

9 

Q. Mr. Mole, when you got on the case in April, ’96, was Jake 

02:51 10 

Amato or Lenny Levenson involved in the case on the other side? 

11 

A. No, they were not, to my knowledge. 

12 

Q. And was Don Gardner involved on your side? 

13 

A. No, he was not. 

14 

Q . Do you recall approximately when Amato and Levenson became 

02:51 15 

attorneys of record for the other side? 

16 

A. I can place it by saying that I think the trial date, when 

17 

I got in, was sometime in late October, early November of 96. 

18 

Jake and Lenny signed up or enrolled as counsel -about five or 

19 

six weeks prior to that date. 

02:51 20 

Q. In September, ‘96, or so? 

21 

A . That sounds right . 

22 

And Don enrolled, I believe, for us in late 

23 

February, -early March of *97. The trial date was continued. 

24 

Q. Okay. We‘11 get to Gardner's involvement ; but when the two 

?2 25 

of those became involved in 9 — September of '96, before an 
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October or November trial date of ’96, did that cause any 
concern on your part? 

A. Yes, it did. 

Q. And would you explain to the Committee what concern you had 
with those two individuals entering this complex case at such a 
late date? 

A. Well, I felt that it was odd, in a case that was a bench 
trial, that two lawyers who had no previous involvement would 
sign up that close to trial. I had gotten involved in April of 
1 96 and had sane idea of how much history there was and how 
much in the way of complex legal issues were involved in the 
case. I also had some knowledge that the Liljebergs were very 
prone to trying to influence the judicial process through 
whatever means they could. So, it was a concern to me, yes. 

Q. All right. What did you do based on that concern? 

A. I began asking people -- i had some familiarity with — 
well, with the legal community and the Jefferson Parish 
politics. So, I began to call people who knew that world and 
asked them what they thought. And a lot of people wouldn't 
talk to me, but my concerns were substantiated that Jake and 
Lenny were close to Judge Porteous and that there was a risk 
that their presence in the case would be a problem for my 
client . 

Q. Okay. Had they basically taken over as counsel for that 
client? 


CheryilK. Barron, CSR. CM. FCRR 


713.250.5585 



724 


169 


02 s 


5 4 


0 2 t 


3 4 


f 5 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A. The client already had numerous lawyers, bankruptcy 
specialists, Don Richard who was the trial lawyer. Hans 
Liljeberg was on the case. Doug Draper was a bankruptcy 
lawyer. And I believe there were other lawyers. So, they 
had -- they already had a stable of lawyers involved. 

In the pretrial proceedings that we had yet to 
go, they — they took seme interest; but they were never, in my 
perception, the laboring oar. 

Q. Okay. When did you file the motion to recuse? 

A. I believe in September. I believe it was heard October 16, 
if I recall, 1996. So, it would have been a few weeks before 
that. 

Q. Okay. I'm going to show you what has been marked and 
admitted into evidence as Exhibit Number 19, which- is the 
motion to recuse. If you would, take a look at that. 

Does that refresh — that's a certified clerk's 
copy of the motion — the pleadings in the motion to recuse. 

A. Yeah, that's my signature and my motion. 

Q. At the time you filed the motion, were you aware of any 
financial relationship between Amato and Levenson and 
Judge Porteous? 

A. No. 

Q. And by. "financial arrangement," I include the giving of 
money or cash to Judge Porteous by Levenson or Amato. 

A. No, I was not aware of that. If I -- if that were the 
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truth and I had known it, I certainly would have raised it in 
this motion. I had no such information. 

Q. And during the pendency of that motion, before it’s ruled 
on, did Judge Porteous mention to you or any of the parties 
that he had received cash from Amato or Levenson? 

A. No, he did not. 

Q. Who responded to the motion in limine for the other side? 
A. looking at the part of the package you handed me as 
Exhibit 19, I believe there’s an opposition signed by Lenny 
Levenson. No. That's Jake Amato. 

I don’t know whose signature it is. But the 
signature block is for Lenny Levenson, and there’s a signature 
that may well be his. And then Ken Fonte, who was another one 
of the Liljeberg lawyers, is below that. 

Q. In that pleading, did they acknowledge that Amato or 
Levenson had provided cash to Judge Porteous? 

A. No. I don’t recall exactly what 'they said, but they 
certainly never reported — 

JUDGE BENAVIDES: I missed that last answer, the one 
before that. You went through a list of names, and then you 
said that seems to be blocked out. 

Did Amato, in fact, sign that response? 

THE WITNESS: I cannot read the signature. 

JUDGE BENAVIDES: But there’s a signature line for 
Amato with a signature on it? 
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THE WITNESS: I'm looking at the reply memo, and 
it' 3 — there's a signature line for Lenny Levenson and a block 
with no signature line for Ken Fonte — 

JUDGE BENAVIDES: All right. 

MR. WOODS: Judge, I can put it on the Elmo. And it's 
Exhibit 19 in your books. 

BY MR. WOODS: 

Q. Where did you see "Amato”? 

A. No. If I said "Amato," I misspoke. 

Q. Okay. So — 

JUDGE BENAVIDES: So, Amato didn't sign it? 

THE WITNESS: That's my -- my supposition is that's 
Lenny's signature, because there's three letters of the same 
sort. And it's Leonard L. Levenson; so’, I assume -it's his. 

BY MR. WOODS: 

Q. Okay. And there's no acknowledgement in those pleadings of 
any prior cash being given by Amato or Levenson? 

A. No. I've never received that information anywhere. 

Q. And was there a denial in the response that there was any 
special relationship between them and Judge Porteous, based on 
what you raised in your motion to recuse? 

A. Well, you know, in my motion to recuse, I danced around 
that issue- pretty carefully because I didn't want to accuse the 
judge that was going to try my case of doing something of which 
I had no evidence . So, it was an act of trying to suggest that 
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i 8 1 

that was, you know, something that I was concerned about, 

2 

without actually saying it. So, I don't know that I raised the 

3 

issue that squarely. 

4 

Certainly, there was a denial, to my 

02:58 5 

recollection, from the otter side that there was anything like 

6 

that. 

7 

Q. Okay. 

8 

A. But that's a very general answer based on my recollection. 

9 

JUDGE BENAVIDES: Counsel, if you pardon my 

02:58 10 

interruption. 

11 

MR. WOODS: Yes. 

12 

JUDGE BENAVIDES: At the time that you filed your 

13 

motion that included the recusal request, did you copy just 

14 

Levenson and --or did you copy all the' lawyers, including 

02:58 15 

Amato and Creely, or did you -- 

16 

THE WITNESS: It’s my practice to copy all lawyers who 

17 

sure listed. 

18 

JUDGE BENAVIDES: Okay. So, you -- you. noticed 

19 

everyone? 

03 : s a 20 

THE WITNESS: To my recollection, your Honor. 

21 

JUDGE BENAVIDES: And prior to that time, were there 

22 

any pleadings in the case from opposing counsel where Amato 

23 

signed a pleading as opposed — in other words, was the way 

24 

this response was signed, was that consistent with the way 

}9 25 

pleadings from the other side would have been signed after 
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Amato and Creely came into the case? 

I’m trying to get as to whether there — whether 
there was pleadings before signed by Amato. There's a motion 
to recuse that's filed that alleges an improper relationship; 
and for sane reason, the response does not have Amato's 
signature on it. 

THE WITNESS: You know, I don't recall, your Honor. 
JUDGE BENAVIDES: Okay. 

THE WITNESS: There were so many lawyers, I never 
focused on who signed, to be honest with you. 

JUDGE BENAVIDES: Thank you. 

BY MR. WOODS: 

Q. And was 'there a ruling on the motion in limine? 

A. The motion to recuse? 

Q. The motion to recuse. I'm sorry. 

A. I believe it was heard on October 16. It was denied from 
the bench and there was a ruling the ‘next day and it was 
entered into the record. 

Q. All right. When was that? 

A. I believe it was October 17, it seems like, the order. 

Q. And what did you do in response to that ruling? 

A. We sought a writ of mandamus from the Fifth Circuit. It 
was denied. 

Q. And then what did you do? 

A. We went on with preparing for trial, tty client was 
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concerned becatiSeHthey obviously knew what I was concerned with 
myself and asked if there was someone or sort® way we could 
protect them from what I was led to believe could be an 
unbalanced playing field. And we -- I looked into that. We 
ultimately hired Don Gardner for that reason. 

Q. All right. You mentioned that you were trying to level the 
playing field. Was that at your insistence or your client’s 
insistence? 

A. It was my client's insistence. 

Q. And how did you go about trying to level the playing field? 
How would you determine who to hire to level the playing field? 
A. Well, I made a lot of phone calls. And I used to be 
partners with Magistrate J. Wilkinson and, through him, members 
of my firm and -- Tom Wilkinson, who was the parish attorney 
for Jefferson Parish, I talked to him. Arid ultimately, he led 
me to Don. 

Q. All right. And what was the recanmendation for Don 
Gardner? Why did you go to Don Gardner? What — what led you 
to him? 

A. Tom told me that he was a close personal friend of the 
judge and that for purposes of leveling the playing field that 
I couldn't do better, that Don was as close as people got to 
Judge Porteous and if that's what I wanted that Don would be 
the person. 

Q. What did you feel about doing this as an attorney? 
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A. I didn't like it, would not have done it; but my clients 
insisted. You know, I've been in situations where I felt — 
there was many times where I felt that the other side had an 
advantage because of a relationship with the Court; and I've 
always felt that the best way to deal/ with that jLs to stand up 
against it, not to play that game. ysX 
Q. Okay. 

CHIEF JUDGE JONES: You mean tl!|is court or just courts 
in general? 



THE WITNESS: Jefferson Parish. Never in federal 



Q. And did you discuss a fee arrangement? 

A. In a general sense. 

Q. Okay. And did you discuss his role in the case? 

A. I did. 

Q. Did you understand what kind of practice he had? 

A. I learned that he was primarily a domestic dispute lawyer, 
divorce work. 

Q. And did this case involve divorce work or domestic 
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V. .01 1 

relations? 

2 

A. It did not. 

3 

Q. Okay. Did you ultimately end up with a written fee 

4 

agreement with Don Gardner? 

0 3 : 03 5 

A. I did. 

6 

Q. I'm going to show you what's marked and admitted into 

7 

evidence as Exhibit 10. And if you would, take a look at that 

8 

and see if that is a copy of the fee agreement you entered 

9 

into. 

03:03 10 

A. It is. 

11 

Q. I'm going to show this on the Elmo, Mr. Gardner. If you 

12 

would explain — 

13 

A. "Mole."" 

14 

Q. Yes, sir. 

03:03 15 

If you would, explain..-- see if I can get it here 

16 

to — 

17 

This is dated February '118 th, '97. 

18 

A. Yes, sir. I see that. 

19 

Q. And this is after the motion to recuse has been overruled 

03:04 20 

and your mandamus to the Fifth Circuit had been denied? 

21 

A. That is correct. 

22 

Q . And you're set for trial when? 

23 

A. I don ft recall what the setting was then, but ultimately it 

24 

was set for June of ' 97 . 

.4 25 

CHIEF JUDGE JONES: I'm sorry. Is there a Bates 
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number on that exhibit? 

MR. WOODS: No, your Honor, not on the one X have. 

But let me see if there is — 

CHIEF JUDGE JONES: You called it Exhibit 10, and it's 
not 10 in my book. 

Oh, well, maybe -- maybe X — 

MR. WOODS: It's the last two pages of Exhibit 10, 
your Honor. 

CHIEF JUDGE JONES: Oh, okay. Sorry, 

Thank you. Yes. 

BY MR. WOODS: 

Q. Mr. Mole, would you read for the Committee the fee 
agreement that you had with Mr. Gardner? 

A. I can just read from the letter, "Lifemark is willing to 
offer you a fee for assisting with the Lil’jeberg case as 
follows. Retainer of $100,000 payable upon enrollment as 
counsel of record"; and, then, 2, "a ‘fee of two hundred if 
after trial there is a judgment allowing Lifemark to terminate 
the pharmacy agreement with no liability for future damages." 

And then it goes on. Do you want me to keep 

reading? 

Q. Yes, please. 

A. "The following sums will be added to the above retainer and 
fee based upon the level of damages contained in the judgment 
provided the judgment allows Lifemark to terminate the pharmacy 


CheryllK. Barron, CSR, CM, FCRR 


713 . 250.5585 



733 


178 


0 3 s 


0 5 


0 3 t 


0 6 


0 3 s 


0 5 


03 t 


06 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


agreement with no liability for future damages." 

Number 3 is — and then it goes on with numbered 

paragraphs . 

"3, A fee" should be "of 100,000 if the damages 
for past actions are less than 15 million in principal, for a 
total fee of 400,000; 4, a fee of two hundred if the damages 
are less than 5 million in principal, for a total fee of 
500,000; and a fee of 300,000 if the damages are zero, for a 
total fee of 600,000. 

"Further, Lifemark will pay you $100,000 as a 
severance fee in the event that Judge Porteous withdraws or if 
the case settles prior to trial. This results in a total of 
200,000, one hundred retainer plus one hundred if the case 
settles or Judge Porteous ceases to be our judge. • This is to 
satisfy your concern" — I didn 
"concern" — 

Q- -- "that involvement unr- - " 

A. — "this time consuming case will harm your -present 
practice, as you e>^lained, if the trial is continued beyond 
June because Judge Porteous withdraws and gives the case to a 
new judge, you will not be able to remain involved. Also, 
Lifemark wants to give you some incentive to be involved even 
if the case settles . " 

And, then, do you want me to keep reading? 

Q. Yes, sir. 



Cheryl/ K. Barren, CSR, CM, FCRR 


713.250.5585 



734 


179 


0 3 t 


o n 


0 3 ! 


0 7 


03 j 


o a 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A. "To reiterate, Lifemark is willing to offer you an outcome 
determinative fee. You would receive the following fees based 
upon the results described. 200,000 if Judge Porteous 
withdraws or if the case settles prior to trial; one hundred 
retainer plus one hundred severance. 

"Two, 300,000, this would be the minimum payable 
for any result that allows Lifemark to terminate the pharmacy 
agreement with no liability for future damages. 

"Three, four hundred, for a judgment or other 
result allowing Lifemark to terminate the contract with no 
liability for future damages and with damages for prior — past 
actions in an amount less than 15 million in principal. 

"Four, 500,000, this sum would be payable if the 
damages are less than 5 million in principal and Lifemark is 
able to terminate the contract as described above. 

"Five, 600,000, this fee would be payable if the 
trial resulted in a judgment allowing Lifemark to terminate the 
contract and damages are zero. 

"I look forward to meeting you — with you later 
this week . Very truly yours . " And then it ' s my name . 

Q. NOw, Mr. Mole, there's some unusual contingencies listed 
there. Would you explain to the Committee why you had those 
different -fee levels for Mr. Gardner's involvement? 

A. Well, this was not a negotiated — this proposal was 
accepted by Don as written. So, that was entirely the product 
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of my way of thinking. 

We wanted to get him involved and keep him 
interested. The pharmacy agreement that’s alluded to in the 
letter is — was a very onerous contract between the 
Liljebergs, who ran the pharmacy, and the Kenner Regional 
Medical Center, which Tenet then owned and which was owned by 
the subsidiary Lifemark. 

That pharmacy agreement resulted in having a 
pharmacy that served the patients of the Kenner Regional 
Medical Center, but it had been in litigation with that 
hospital since 1987. It was a very acrimonious relationship. 

It hindered the health care in the hospital. The nurses and 
doctors and staff felt that they were held hostage by the 
pharmacy. They did not always get the medications from the 
pharmacy that they needed, quickly. Or if there was a cost 
concern, the pharmacy would sometimes hold up the medication. 

It was a very bad contract. In addition, it cost 
the hospital, we estimated, between one and a half and two 
million dollars a year in extra payments above and beyond what 
a normal contract would have cost. So, that was the driving 
motivation for the -- for the fee arrangement, to get rid of 
that contract. So, that was very important to us. 

I also had some concern hiring Don, who was a 
nice guy but I didn't know him. I didn't want me and my client 
to be made a fool of, and I wanted his loyalty to be a hundred 
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..10 1 

percent to us and not -- not distracted. I wanted him to be 

2 

interested in the outcome. 

3 

Q. So, several of those provisions were to ensure his loyalty 

4 

to your side. Is that correct? 

0 3 1 1 0 5 

A. That's correct. And to a good result. 

6 

Q. And did you do that because you understood that he was a 

7 

friend of the judge and he was a friend of the other two 

8 

lawyers on the other side? 

9 

A. Yes. 

03:10 10 

CHIEF JUDGE JONES: This looks as if it's payable 

11 

whether or not he put in — in any work. 

12 

THE WITNESS : Yes . Yes , your Honor, it was . 

13 

BY MR. WOODS: 

14 

Q. And did Mr. Gardner take part in the preparation of the 

03*10 15 

trial or did he merely just sit through the trial as a lawyer 

16 

at the table and not question witnesses? 

17 

A. He sat through the trial. He did not — he did not take 

18 

any witnesses. I don't believe — I don’t know -that he 

19 

attended any depositions, but he certainly didn't take any or 

0 3*n 20 

prepare any pleadings. 

21 

Q. So, did you ultimately end up paying him a hundred thousand 

22 

for his role in the case? 

23 

A. We did. The client did. 

24 

Q. And that was for the purpose of leveling the playing field? 

; 1 25 

A. That's an accurate way to sum up the motivation. 
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«-.ll 1 

Q. Did Gardner -- during the course of your relationship on 

2 

this representation, did he ever mention anything concerning 

3 

Judge Porteous? 

4 

A. Yeah, we talked about Judge Porteous. 

03:11 5 

Q. What did he say? 

6 

A. You know, he gave me some insight into the judge’s 

7 

personality. Don -- I have to say Don was always steadfast in 

8 

saying that he was not going to be able to influence the 

9 

judge's determination of the case. 

0 3:11 10 

He told me about his social relationship with the 

11 

judge, that he would drink wine with him, go to his house, 

12 

entertain him, attend social functions with him, things like 

13 

that. He offered me the insight that the judge's mother had 

14 

been a nurse, I think a head nurse at Baptist Hospital, and 

03 i X 3 15 

that may have created some normal human prejudices or beliefs 

16 

concerning the issues in how --a case that involved nurses and 

17 

hospitals . 

18 

Q. Do you remember being interviewed by the FBI* prior to your 

19 

grand jury testimony? 

03:12 20 

A. I do. 

21 

Q. And you've reviewed that memorandum of interview, have you 

22 

not? 

23 

A. I believe in your presence, Mr. Woods, yes. 

24 

Q. Okay. Do you recall Don Gardner saying anything about 

r. 2 25 

Judge Porteous' behavior on the federal bench as opposed to the 
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1 

state bench? 

2 

A. I don't remember at what point in the proceeding, but I 

3 

remember him telling me that he felt the judge needed to stop 

4 

this kind of behavior, that it was okay on the state bench but 

03:12 5 

now that he was a federal judge he shouldn't be doing it. And 

6 

I don't remember the precise context. 

7 

JUDGE BENAVIDES: What kind of behavior are you 

8 

referring to? 

9 

THE WITNESS: His relationship with Jake and Lenny. 

1 1 s 5 9 10 

BY MR. WOODS: 

11 

Q. All right . And there was one other comment you made — or 

12 

that you related to the FBI concerning Gardner telling you 

13 

something about the Jeep leases or the Jeep purchases? 

14 

A. Apparently — I have no direct knowledge of this — the 

03:13 15 

judge's son or sons had a Jeep or Jeeps; and there was seme 

16 

statement to me from which I inferred that Don had some concern 

17 

that those had been provided by Jake and/or Lenny in some way. 

18 

Q. Okay. And you've reviewed your grand jury testimony, and 

19 

it ' s true and accurate? 

0 3 s 1 3 20 

A. As I recall, yes. 

21 

Q. And the memorandum of interview was true and correct? 

22 

A. As I recall, yes. 

23 

Q. Okay. 

24 

MR. WOODS: Thank you. I pass the witness. 

is 25 

your Honor. 
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CHIEF JUDGE JONES: I have a question. What — how 
did you develop this one hundred, two hundred -- this sliding 
scale of payments? Was that totally of your own devising or 
the client's devising or did somebody suggest those — that? 

TOE WITNESS: Those were numbers that were arrived at 
between my client and myself. 

CHIEF JUDGE JONES: Numbers, yes; but what about the 
idea of the scale, the contingencies and all that? 

TOE WITNESS: It was --it was largely my creation, 
and it was reflecting my client's concerns that the — the 
priorities of what we would reward with fees were their 
concerns . 

JUDGE BENAVIDES: What was the — what was the ~~ 
apart from the sliding scale, apparently if Judge Porteous 
withdrew then Gardner would get another hundred thousand 
dollars . 

TOE WITNESS: Don had expressed some concern that he 
was investing time and that he had a very active- practice. 

And, you know, I have witnessed that. I have been in Jefferson 
Parish. And he — you know, just randomly, where — he would 
have to give up a lot of work on small -- relatively smaller 
cases that he made money on in volume and that was -- it would 
interrupt .the flow of his work. 

JUDGE BENAVIDES: Well, how would -- how would it take 
more of his time? If he was invested for a hundred thousand 
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.. is 1 

dollars, what -- 

2 

THE WITNESS: He would lose the opportunity — 

3 

JUDGE BENAVIDES: -- why — why would he get another 

4 

hundred thousand dollars if Porteous withdrew? 

0 3,15 5 

It seems like if Porteous stayed on the case, he 

6 

would be staying on the case longer for this hundred thousand 

7 

dollars than getting the hundred thousand dollars if Porteous 

8 

withdrew. So, I mean, it seems — it seems just the opposite 

9 

of his — of the value of his time. 

03,15 10 

If. this judge -- if this judge never withdraws 

11 

for the next five or six or seven years, I only get a hundred 

12 

thousand dollars. If he withdraws, I can go back to my busy — 

13 

busy practice and take another hundred thousand dollars with 

14 

me. 

03,15 15 

I mean, I'm trying to. see the justification for 

16 

the extra payment if -- if Judge Porteous were to withdraw. 

17 

THE WITNESS: Well, if the judge withdrew, we would 

18 

have remaining an agreement with Don. I didn’t -want him to 

19 

continue in the case -- 

o 3 , l s 20 

JUDGE BENAVIDES: So, that would keep — 

21 

THE WITNESS: Yeah. 

22 

JUDGE BENAVIDES: — keep him — kind of buy him out 

23 

of that lawsuit, because it was going to take an extended 

24 

period of time regardless of whether it was Judge Porteous or 

.6 25 

not. Was that your thinking? 
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CHIEF JUDGE JONES: Judge Porteous, do you have any 
questions? 

JUDGE PORTEOUS: Just a few, your Honor. 
CROSS-EXaMnWTION 

BY JUDGE PORTEOUS: 

Q. Just very briefly. The — again, you brought in Gardner, 
you said, to even the playing field? 

A. Yes, sir. 

Q. Why would that then suggest that I would withdraw? 

A. I'm not sure there's a direct link between those. I think 
it was Don's concern --my concern that if you withdrew I would 
no longer need Don and — but he would still be on a contract 
with us, and I wanted some closure to that. 

Q. Well, the question is why did you think Don getting in the 
case would cause me to withdraw? 

A. I'm not sure that I was -- 

Q. You're bringing him in on your side to even -the playing 
field. 

A. Yes, sir. 

Q. What made you believe that I would withdraw now that Don 
was in the case? Did you want him to talk to me? 

A. I thought there might be seme concern on your part that it 
would be difficult for you to decide a case with friends on 
both sides. 
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u. i.1 1 

Q. But judges try, traditionally, cases all the time with 

2 

friends on both sides. 

3 

A. Yes. 

4 

Q. During your trial, I think you indicated that I was a 

03:17 5 

gentlemen, professional, and polite and let you argue as a 

6 

lawyer evidentiary rules. Is that right? 

7 

A. That 1 s correct . 

8 

Q. And I believe you also indicated that — now, of course 

9 

trial lawyers always think they have lost when somebody rules 

03:18 10 

against them. 

11 

A. Whenever I lose, I think the judge has got it wrong. 

12 

Q. Of course. Did you also testify that I'm a relatively easy 

13 

person to appear in front of? 

14 

A. I don't think I testified, because 'I wasn't under oath; but 

oiiis 15 

I think I probably said that. 

16 

Q. Well, under the grand jury, you were under oath, weren't 

17 

you? 

18 

A. Oh, okay. Then -- I thought you were reading from the 

19 

trial transcript. 

03:18 20 

Q. No, no. 

21 

A. I would agree with that. 

22 

Q. Okay. And we didn't waste time or do foolish things that 

23 

an inexperienced judge would do? 

24 

A. I thought you were a very good trial judge. 

LB 25 

Q. And you said you "didn't feel he was terribly unfair about 
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evidentiary rulings"? 

A. No. 

Q. You said that, though? 

A. I would agree with it now. I don't recall my exact words. 
Q. Well, do you want me to show it to you? 

A. No. 

Q. Okay. Mr. Mole, there was also a point in the trial — and 
I think it had been going on awhile, on a Friday, and I lost my 
temper. 

A. It was a Thursday. 

Q. Whatever it was. 

And threw some binders. I think we had been in 
this trial awhile. 

A. I remember it well. 

Q. And is it fair to say that this was a pretty tedious type 
of trial, where you had a lot of exhibits, a lot of technical 
stuff going on at all times? 

A. Yes. 

Q. You had hundreds, if not thousands, of exhibits, did you 
not? 

A. We had a lot of exhibits, yes, sir. 

Q. Well, certainly more than a hundred? 

A. A lot. more. 

Q. Okay. Now, it was after, I believe, you had called a 
witness direct, crossed by the other side, direct again by 
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0 3:19 1 

yourself, and then I asked some questions? 

2 

A. I recall that. 

3 

Q. And then you wanted to ask some additional questions? 

4 

A. I asked if I could follow up. 

03:19 5 

Q. And I said no? 

6 

A . You did . 

7 

Q. And I think words to the effect was I was exceeding my 

8 

authority? 

9 

A. Yeah. I think I referenced one of the Federal Rules of 

0 3 s 1 9 10 

Evidence . 

11 

Q. And I got -- 

12 

A. You were pissed. 

13 

Q. And "pissed" is a fair statement. 

14 

And we shut it down? 

0 3 t 1 9 15 

A. Yes. 

16 

Q. Now, if it was a Thursday, we must have been off for -- did 

17 

we take a day off? Because I don't recall Friday. 

18 

A. We came back Monday. 

19 

Q. Monday? 

o 

M 

o 

o 

A. I believe, yeah. 

21 

Q. When we came back, did I, in fact, dictate an order into 

22 

the record? 

23 

A. Yeah. - You had what appeared to be a fairly well prepared 

24 

thought out ruling. 

03:20 25 

Q. Allowing -- saying that I didn't think I had exceeded my 
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2. 0 1 

authority and allowing myself to follow up. Is that right? Or 

2 

words to that effect? 

3 

A. You overruled ray objection but allowed me to go ahead and 

4 

follow up, as I recall. 

0 3 J 2 0 5 

Q . Right . 

6 

And not only did I allow you to follow up, I gave 

7 

you a copy of the questions I had asked that witness, did I 

8 

not? 

9 

A. Yes. 

03:20 10 

Q. And so I did let you, uninterrupted, have additional 

11 

questions? 

12 

A . That 1 s correct . 

13 

Q. Did you *think I was fair doing that? 

14 

A. Yes . 

03:20 15 

Q. So, I changed ray mind because I. was wrong? 

16 

A. I don't know what your thought process was but — 

17 

Q. But I let you ask them? 

18 

A. But you did, yes, sir. 

19 

Q. And after that, I didn't have — nothing different changed 

0 3:20 20 

about my demeanor on the bench, did it? 

21 

A. Nope . 

22 

Q. Still finished the trial? 

23 

A. Yes. 

24 

Q. Now, isn't it also an accurate statement that this was and 

,o 25 

had been contentious for years and years and years? 
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.1 1 

2 

3 

4 

03:21 5 

6 

7 

8 
9 

03:21 10 

11 
12 

13 

14 

03:21 15 

16 

17 

18 
19 

03:21 20 

21 
22 

23 

24 

25 


A. Extremely. 

Q . And that -- I think this case may have gone to this court 
on a couple of occasions and maybe even to the Supreme Court on 
one occasion. 

A. Well, between this and related litigation with Travelers, 
the case had been to the Fifth Circuit, I think I once counted, 
four or five times and the Supreme Court at least once or 
twice . 

Q. And the Travelers case also had some part and parcel to do 
with this case at some point? 

A. Pretty much, yeah. 

Q. And you had never really gotten any trial dates that stuck 
before it came to me? 

A. Well, there was one trial date when I stepped.. in; and I 
think, at the parties' request and your advice, we moved it to 
the summer of *07. And that was it. 

Q. And we kept to a schedule so you ‘folks could get this case 
tried? 

A. We got it tried. 

Q. That they hadn't been able to do up until that point in 
time? 

A. Yes. 

Q. And if had gone from judge to judge to judge? 

A. Yeah. It had been with a number of federal judges, but you 
were the only one I saw. 
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- -c 2 1 Q. And I believe I said, "I'm the last federal judge you-all 

2 are going to see. We're going to get your case tried.” 

3 A. I believe you said words to that effect, yes. 

4 Q. Okay. 


03 s 


2 2 


5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


JUDGE PORTEOUS: I don't have any additional 
questions. Judges. 

CHIEF JUDGE JONES: All right. 

MR. WOODS: I have a couple of follow-up. 

REDIRECT EXAMINATION 

BY MR. WOODS: 

Q. Mr. Mole, Judge Porteous had excellent recall as to dates 
and questions and losing temper. During the course of that, 
did he ever 'tell you that he had a financial relationship with 
Jake Amato? 

A. No. 

Q. Did you become aware or were you ever advised that during 
1999, while this case was pending - - 'as I understand, the case 
was tried in the sunmer of '97 and a ruling wasn-'t relayed or 
wasn’t given until April 26, 2000. Is that correct? 

A. That is correct. 

Q. Were you aware that Judge Porteous had received cash from 
Amato in May or June of '99 of approximately $2,000? 

JUDGE PORTEOUS: With all due respect, your Honor, I 
must object. That's well outside the scope of any 
cross-examination. Nothing in my cross-examination suggested 
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it. That's an area that counsel certainly could have explored 
in direct. He chose not to. 

CHIEF JUDGE JONES: That’s a very pertinent objection 
for a man of your limited abilities, sir, that you claim. And 
it is overruled because we are not bound by the conventional 
rules of evidence here and there's clearly been evidence. And 
if you want to examine him again later, you can do that. 

JUDGE PORTEOUS: Your Honor, you now have referenced 
twice to my mental stability. Is your Honor still okay trying 
this case? 

CHIEF JUDGE JONES: Absolutely. Every — 

JUDGE PORTEOUS: You referenced it twice. 

CHIEF JUDGE JONES:. Every time you open your mouth. 
Judge Porteous, I’m more and more convinced of your mental 
acuity . 

JUDGE PORTEOUS: I didn’t even know that was part of 
the hearing today. It’s not included in the charge. 

CHIEF JUDGE JONES: Sir, you may sit down. 

JUDGE PORTEOUS: All right. 

BY MR. MOODS: 

Q. Were you aware of any cash changing hands in ’99 during the 
pendency of this suit? 

A. No. I would have been very alarmed to find out that Jake 
was giving money to the judge during the case as being under 
submission for decision by Judge Porteous. 
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. . Z 4 1 

MR. WOODS: Okay. Thank you. 

2 

JUDGE PORTEOUS: May I have one potential follow-up? 

3 

CHIEF JUDGE JONES: Yes, sir. 

4 

JUDGE PORTEOUS: Or just a couple? 

o 3 s a 4 5 

CHIEF JUDGE JONES: Yes, sir. 

6 

JUDGE PORTEOUS: Not even on that. 

7 

RECROSS-EXAMINATION 

8 

BY JUDGE PORTEOUS: 

9 

Q. Are you aware that, again, while this case was under 

03:24 10 

advisement, that your counsel Mr. Gardner accompanied me and my 

11 

family to Las Vegas for a bachelor party? 

12 

A. No, I did not know that. 

13 

Q. So, he went -- if I represent to you that he went, do you 

14 

find anything wrong with that? 

o i i a 4 15 

A. You know, I find something wrong, with the whole system that 

16 

allows that to happen, Judge Porteous. So, yeah, I do. 

17 

Q. Okay. But if he -- should I have recused because I went 

18 

with Gardner? 

19 

A. Well, I'm not the judge here but — 

03:25 20 

Q. I'll withdraw that question. 

21 

A. Yeah, you should. I think you should. 

22 

JUDGE PORTEOUS: I'll withdraw the question. I don't 

23 

have any further questions now. 

24 

MR. WOODS: May he be excused, your Honors? 

ps 25 

CHIEF JUDGE JONES: Yes. 
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Mr. Mole, thank you for testifying. 

MR. WOODS: We would call Robert Creely next. 

Mr. Creely is down the hall in 204. Can you 
bring him in, please? 

(Witness being summoned to the stand; 

CHIEF JUDGE JONES: What I alluded to earlier. 

Judge Porteous, is the fact that up until about six weeks ago, 
you were vigorously asserting through counsel that you were 
unable to assist in your own defense mentally, that you had 
limited memory and limited ability. And I just want you to 
know that, as far as I am concerned, you're doing a splendid 
job of representing yourself. 

JUDGE PORTEOUS: Well, your Honor, when I'm placed in 
a position where I have to defend myself, no matter what 
abilities I actually have, I have tQ try and assert the 
minimum, because I've not been allowed to get additional 
counsel . 

And I understand your position. But I am dealing 
with my life in this situation, your Honor. And to suggest 
that that in some way reflects other periods of time that I've 
been seeing this mental healthcare professional, is a mighty 
microscopic view of my position. So -- but I understand yours. 

CHIEF JUDGE JONES: Yes, sir. 

MR. WOODS: Your Honor, this is Mr. Creely and his 
attorney, Ralph Capitelli . 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF LOUISIANA 


Vt" 


LIFEMARK HOSPITALS OF 
LOUISIANA, INC., ET AL. 


VERSUS 


CIVIL ACTION ,,3 



C/W 95-2922 
C/W 95-3993 


r-J 

s> 

tn 



ULJEBERG ENTERPRISES, INC. 


SECTION *T" 


MOTION TO RECUSE 

NOW INTO COURT, through undersigned counsel, comes Lifemark Hospitals 
of Louisiana, Inc. ("Lifemark"), who respectfully submits that LHjeberg Enterprises, 
Inc.’s ("LEI") last minute enrollment of Jacob Amato and Leonard Levenson as trial 
counsel in this matter creates an appearance of impropriety prohibited under 28 
U.S.C. §455(a). 

Lifemark is in no way suggesting that this Court could nol be Impartial in 
determining this matter. But, as set forth fully in the Memorandum in Support attached 
hereto, the mere appearance of impropriety requires recusal. Thus, for the foregoing 
reasons and the reasons set forth in the memorandum, Lifemark respectfully requests 
that this Court recuse itself from this matter prusuarrt to 28 ll.S.C. §455(a). 
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Respectfully submitted, 


Mile^P j Clements (La. #4184) 
Joseph N. Mole, T.A. (U. #09538) 
Michael R. Phillips (La. #21020) 
Stephanie A. May (La. #24166) 
FRILOT, PARTRIDGE, KOHNKE 
& CLEMENTS, L.C. 


3600 Energy Centre 
1100 Poydras Street 
New Orleans, Louisiana 70163-3600 
Telephone: (504) 599-8000 
Telecopy: (504) 599-8100 
ATTORNEYS FOR PLAINTIFF, 
LIFEMARK HOSPITALS OF 
LOUISIANA, INC. 


CERTIFICATE OF SERVICE 

I certify that I have served a copy of the foregoing pleading on this 1st day ol 
October, 1996 by hand delivery on all counsel of record. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF LOUISIANA 


UFEMARK HOSPITALS OF 
LOUISIANA, INC., ET AL 


VERSUS 


CIVIL ACTION 

NO. 93-1794 
C/W 93-4249 
C/W 95-2922 
C/W 95-3993 


UUEBERG ENTERPRISES, INC. 


SECTION -T* 


MEMORANDUM IN SUPPORT OF MOTION TO RECUSE 
With great reluctance, Lifemark Hospitals of Louisiana, Inc. (■Lifema'rk") finds It 
necessary to request that this Court exercise the discretion granted it under 28 U.S.C. 
§455 and recuse itself from further handing of this matter. 

QUESTION PRESENTED 

The question presented by this motion is as follows. The standard of recusal 
under 28 U.S.C. §455(a) Is this: Does the situation at hand create an appearance of 
impropriety ’to the well-informed, thoughtful and objective observer, rather than the 
hypersensitive, cynical and suspicious person?" United Stales v. Jordan. 49 F.3d 152. 
158 (5th Cir. 1995). This is an objective test - the Court's actual bias is not at issue. 
Id. The facts of this case that create a §455(a) appearance are these: (1) this 
litigation has a decade-long history; (2) trial in this matter, without a jury is set for 
November 4, 1996; (3) the LHjebergs already had five long-standing counsel of record 
when, on September 12, 1996 they added Jacob Amato and Leonard Levenson, two 
of the Court's closest friends, as additional counsel; (4) the Liljebergs seek at least 
$110 million as damages in this extremely complex case, and they gave Messrs. 
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Levenson and Amato an 11% contingency fee for less than three months involvement; 
and (5) the Liljebergs have a documented and dear history of attempting to use 
political influence and they have accused others of attempting to acquire improper 
influence over the judiciary. Given these facts, Lifemark believes that the answer to 
the §455(a) question as posed by the Fifth Circuit in United States v. Jordan is a clear 
yes. 

BACKGROUND 

This lawsuit had its genesis in a lawsuit filed in the Civil District Court in New 
Orleans in 1987 by Liijeberg Enterprises, Inc. (‘LEI") against Lifemark concerning the 
interpretation of a contract between Lifemark and LEI. When LEI filed bankruptcy in 
January 1 993, it also filed a motion to force assumption of this contract pursuant to 1 1 
U.S.C. §365. Thereafter, Lifemark counterclaimed, removed the CDC litigation to the 
Bankruptcy Court, and successfully moved for withdrawal of the reference so that the 
entire controversy concerning LEI and Lifemark moved to the District Court. LEI's 
original pleading in this case in this Court was filed in May 1993. Thus, if the history 
of this litigation is measured by the Civil District Court filings, it is almost ten years old. 

If it is measured by the original pleading filed in Federal Court, it is over three years 
old. Trial without a jury is scheduled to begin on November 4, 1996. The Liljebergs 
seek over $110 million in damages from Lifemark and its parent AMI. 

LEI has had numerous lawyers during the history ot this controversy. As of. one 
month ago, it had five lawyers signed on to this case, most of whom have been 
involved for years in the specific controversy that is set to go to trial before this Court 
on November 4, 1996. Nonetheless, oh September 12, 1996, LEI sought and was 
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granted leave to add two more attorneys, Jacob J. Amato, Jr. and Leonard L. 
Levenson. Messrs Levenson and Amato were given an 11% contingency tee. The 
Litjebergs have given none of their other lawyers a contingency fee. The Lfljebergs 
also apparently have asked one of their other lawyers, William Connick, to withdraw, 
leaving six counsel of record. This is an extremely complicated lawsuit involving 
numerous issues that have been in discovery and litigation for almost ten years. The 
addition at the very last minute of two lawyers who are unfamiliar with the file is of 
questionable value as to potential contribution to the preparation and presentation of 
the evidence. The circumstances of their addition as counsel create concern because 
of their personal relationship with Your Honor. 

Your Honor's relationship with Messrs. Amato and Levenson is well known to 
the legal community, tt needs no elaboration in this memorandum. This would be of 
no concern were it not for the timing of their addition, and the fact that the Litjebergs 
and LEI clearly believe that influence with governmental bodies, including judges, can 
be bought. Attached hereto as Exhibit "A" is the Fifth Circuit's unpublished opinion in 
the controversy between Travelers and LEI. In that litigation, following an adverse 
result, LEI accused Judge Mentz of being Influenced by his membership In social 
organizations whose membership included attorneys for Travelers. The Filth Circuit 
characterized the LHjebergs' accusations as "lengthy, unsworn, and extremely 

intemperate (if not contemptuous) " They alleged that Judge Mentz' membership 

in the Boston Club along with "several attorneys" from law firms representing Travelers 
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supposedly created "a situation in which a reasonable person would question the 
judge's impartiality, mandating disqualification and vacation of the judgments." See 
Exhibit A at pp. 7-8. The Liljebergs further attacked Judge Menu by alleging that "two 
of the partners of the law firm representing Travelers had a reputation in the New 
Orleans area community as being . . . influential Republican Party patronjs) who had 
significant contact with party officials responsible for making recommendations for 
federal appomtments." Id, at note 5. 

Attached as Exhibit "B* is an Affidavit signed by J. Larry Udell. In 1986, Mr. 
Lidell was terminated by Lifemark as its director of public relations of the St. Jude 
Hospital after four months employment, in 1995 he signed the Affidavit attached as 
Exhibit B while In the offices of the Liljebergs’ attorney and before a court reporter. At 
his deposition, it became obvious that the Affidavit was framed by the Liljebergs and 
their counsel. Significantly, on the second page of the Affidavit, Mr. LfdeH recited the 
following: "Mr. Scott Athens [an executive of Lifemark's parent, AMI] also bragged 
repeatedly how well-connected their attorneys, Mr. Harry Hardin and Ns associate, Mr. 
Dirk Wegman, both with Jones, Walker, were with the courts and how strong they 
were with certain judges. Lllemark/AMI was confident they could get a favorable 
ruling for Lilemark/AMI against the Liljebergs." 

Finally, attached as Exhibit "C" is a memorandum authored by John McDaniel, 
who was employed by Lifemark as the chief executive officer of the hospital from 1985 
to 1990. On May 24, 1988 he wrote this memo to Donna Erb, an In-house lawyer at 
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AMI, concerning the never-ending controversy with the Liljebergs and their multifarious 

demands, most of which are stilt part of this litigation. Mr. McDaniel identified the 

document at his deposition. On page 5 he recited the I otto wing: 

Donna, Mr. Liljeberg was adamant about negatively impacting AMI if 
these issues could not be resolved through settlement efforts and 
indicated his intentions to cause a 'public movement' against AMI 
involving both mayorial and city council resolutions, key community 
leader and physician support against AMI. He indicated that he would 
enlist civic organizations, federal, state and parish politicians, and even 
the Catholic Church in his effort to discredit AMI. 

Clearly, the Liljebergs believe that public officials, including judges, can be influenced 

through social contact. They have accused others of doing it, and they have 

threatened to do it themselves. 


ARGUMENT 

Neither Mr. Amato nor Mr. Levenson have any particular expertise in cases of 
this sod. Both are primarily personal injury lawyers. The case has a long and 
complicated history, and it is unlikely that they can be of significant assistance at trial. 
It is respectfully submitted that the Liljebergs tistensbfy believe, albeit mistakenly, that 
they can influence Your Honor by hiring two of Your Honor's closest social, political 
and professional triends immediately before trial. They seek to gain the Court's favor 
and achieve partiality, a tactic not foreign to their personal concepts of achieving 
results by that means. Indeed, they have been the subject of two Fifth Circuit 
opinions on the subject, one of which has reached the Supreme Court. Travelers 
Insurance Company v. St. Jude Hospital of Kenner. La.. Inc., attached as Exhibit A; 
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Liliebera v. Health Service Acquisition Coro. . 486 U.S. 847; 108 S.Ct. 2194 (1988). 

As observed by the Fifth Circuit in Travelers , their litigation tactics are intemperate and 
they have only contempt for the Judicial system. Their cynicism is again on display in 
this case. 

While Litemark does not suggest that Your Honor could or would be influenced 
through the last minute hiring of two apparently unnecessary lawyers who are both 
extremely close to the Court, '1 is clear, based upon their own incredible record of 
litigation tactics, that the Liljebergs believe the opposite to be true. Under the 
circumstances, it is respectfully submitted that Your Honor is duty bound to remove 
any appearance of impropriety. In spite of Your Honor's attempts to be fair, the 
obviousness of the Liljebergs’ intentions, coupled with the timing of the hiring of these 
lawyers, will always leave questions in the eyes of any objective observer, the "man in 
the street', who is aware of the Court's relationships with Messrs. Amato and 
Levenson and the Liljebergs’ attitudes toward the political and judicial systems. See 
Potashnick v. Port City Constr, Co.. 609 F.2d 1101, 1111 (5th Cir. 1980). Under such 
circumstances, Llfemark suggests that Your Honor, the federal courts, and the litigants 
in this case (including the Liljebergs) are all best served by Your Honor's recusal. 

The legal standard for recusal under these circumstances is set forth in 28 
U.S.C. §455: 
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§455. Disqualification of justice, judge, or magistrate 

(a) Any justice, judge, or magistrate of the United States shall 
disqualify hlmseff in any proceeding in which his impartiality might 
reasonably be questioned. 

As the Fifth Circuit has recently held, the appropriate inquiry under Section 455 "is an 
objective inquiry.* The question is ’how things appear to the well informed, thoughtful 
and objective observer, rather than the hypersensitive, cynical and suspicious person.* 
United States v. Jordan. 49 F.3d 152, 156 (5th Cir. 1995). The Fifth Circuit noted that 
it has established a body of case law applying the Section 455(a) standard, but that 
‘no case is precisely on point; after aU, each Section 455(a) case is extremely fact 
intensive and fact bound, and must be judged on its unique facts and circumstances 
more than by comparison to situations considered hi prior jurisprudence." As In this 
case, United States v. Jordan involved a close personal relationship between the 
judge and a lawyer involved in the case. The Court noted that there was absolutely 
no question of the judge's bias, but that nonetheless, an objective observer, fully 
informed of the relationships and facts involved in that case might harbor some 
suspicion of impropriety. As the Fifth Circuit has noted in another case on this 
subject: 

Because 28 U.S.C. §455(a) focuses on the appearance of impartiality, as 
opposed to the existence in fact of any bias or prejudice, a judge faced 
with a potential ground for disqualification ought to consider how his 
participation in a given case looks to the average person on the street. 

Use of the word “might* in the statute was intended to indicate that 
disqualification should follow if the reasonable man, were he to know all 
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of the circumstances, would harbor doubts about the judge’s impartiality. 
(Emphasis Added) 

Potashnick v. Port CHv Constr, Co. . 609 F.2d 1101, 1111 (5th Cir. I960). In United 
States v. Jordan , the Fifth Circuit relied heavily upon Liliebera v. Health Services 
Acquisition Corp. In thal case, the Supreme Court noted that a judge does not even 
have to have knowledge ol the facts that create an appearance of impropriety "so long 
as the public might reasonably believe that he or she knew." 108 S.Ct. at 2194. 

In this case. Your Honor’s relationships with Mr. Levenson and Mr. Amato are 
very well known. It is unfortunate that the Liljebergs have attempted to capitalize on 
those personal relationships in an apparent attempt to achieve an unlair advantage. 

An impartial observer aware of the nature of the Court's relationships with these 
gentlemen, and aware of the implications of the timing of LEI’s enrollment of them as 
counsel in this long and complicated litigation, would understandably believe that the 
Liljebergs were attempting to acquire influence over the Court. This would be 
reinforced by the knowledge that the Liljebergs have accused others of using, and 
have themselves threatened to use, improper judicial and political influence. 

One of the reasons cited by the Fifth Circuit for denying the Uljebergs’ request 
for recusal ol Judge Mentz in the Travelers IHigatfon was the Liljebergs' timing. "Only 
after being unsuccessful [in a jury trial in one of three cases they lost] did they seek 
recusal in all three." The cynicism of the timing of their attack on Judge Mentz 
reinforced the Fifth Circuit’s result. See Exhibit A at pp. 1 1 and 13. The Fifth Circuit 
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noted that "a parly feeling there is a basis lor disqualification must make that known to 
the Court at the earliest possible moment." Id. at pp. 13-14. The Fifth Circuit 
specifically refused to “reward the Liijebergs" for their calculated timing. Once again, 
the Liijebergs’ ’calculated” timing, in this case in hiring two unneeded lawyers at the 
last minute, has revealed their intent. That timing should not be rewarded. In 
Travelers , the Liijebergs simply waited too late to alert the judge of their alleged 
concerns. ‘Had the Liijebergs acted promptly, the district judge could have considered 
disqualification before entering judgment ..." Id Unlike the Liljebefgs, Lifemark has 
filed this motion as soon as practicable, before the Court has taken any substantive 
action of which either party could complain. 

CONCLUSION 

Lifemark regrets that this has occurred, and in the event this motion is granted, 
believes that the parties have been deprived of a competent judge who is well suited 
to try this case: 

[Our] stringent rule may sometimes bar trial by judges who have no 
actual bias and who would do their very best to weigh the scales of 
justice equally between contending parties. But to perform its high 
function In the best way 'justice must satisfy the appearance of justice." 

United States v, Jordan , supra . 49 F.3d at 157. Lifemark finds it offensive that 

because LEI has put Your Honor in this position, it has been forced to file this motion. 

However, given the standards set forth by the Fifth Circuit and Supreme Court under 

28 U.S.C. §455, and given the risk that the result of this case would be questioned by 
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the "average person on the street" regardless of the Court's unbiased decisions, it is 
necessary that Ufentark ask Your Honor to recuse himself. 


Respectfully submitted, 
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LEONARD LEVENSON 

having been first duly sworn, was examined 
and testified as follows: 

EXAMINATION 

BY MR. DCJBESTER: 

Q. Okay. Please state your name and 
spell your last name. 

A. Leonard Levenson, L - E - V - E - N- S - 0 - N . 
Q. And what do you do for a living 
and where's your practice? 

A. I'm an attorney in New Orleans. 
Louisiana. 

Q. Okay. And Mr. Levenson, you’re 
here pursuant to a subpoena issued by the 
House of Representatives in Washington, D.C. 
signed by John Conyers, Chairman of the - 
Judiciary Committee dated July of 2009. In 
connection with your testimony you've been 
served with an order compelling your 
testimony, and it's calling for an immunity 
order. You were provided that in connection 
prior to your testimony here today. 

A . Yes. 

Q. Is that correct? 

A. That's correct, sir. 
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4 


1 

Q. And at some point in your legal 

2 

career did you come to be friends with, I'm 

3 

going to call him Judge Porteous? 

4 

A. I did . 

5 

Q. And just for the record, just 

6 

describe how that came about. 

7 

A. I tried a case over in state 

8 

court, 24th JDC. And I guess it was over a 

9 

span of a couple of days. And just as a 

10 

result of being in court and trying that 

1 1 

case, we had become friendly. 

1 2 

Q. What was the name of that case? 

13 

A. Egudin versus Carriage Court 

1 4 

Condominiums, et al. 

15 

Q. And will you spell Egudin? 

1 6 

A. E-G-U-D-I-N. 

17 

Q. And was that a win for you? 

1 8 

A. Yeah. Yes. 

1 9 

Q. Okay. And in what way was it less 

20 

than a complete win and what way was it a 

2 1 

good -win? 

22 

A. It was a good win because my 

2 3 

client succeeded in, at least temporarily. 

2 4 

obtaining title to a condominium that he had 

25 

put up the full purchase price in cash as a 




769 


5 


1 

deposit. However, he was not familiar with 

2 

the rule of state law, and there was an 

3 

existing mortgage on the property that was 

4 

eventually foreclosed. That case then from 

5 

the State Court ended up in Bankruptcy Court 

6 

and then in the Federal District Court. 

7 

Q. Okay. And was that a jury trial 

8 

or a non-jury trial? 

9 

A. It was non-jury trial everywhere. 

10 

Q. So your trial was before Judge 

1 1 

Porteous; is that correct? 

12 

A. The initial trial was in front of 

1 3 

Judge Porteous, that's correct. 

1 4 

Q. And in connection with that 

1 5 

verdict that you won, did Judge Porteous 

1 6 

award you legal fees? 

17 

A. I believe he did. 

1 8 

Q. And do you recall the approximate 

1 9 

amount of the legal fees? 

2 0 

A. I don't recall the amount, but I 

2 1 

think someone suggested it was in the 

2 2 

neighborhood of like 27,000. 

2 3 

Q. Okay. Subsequent to that time did 

2 4 

you form a social relationship or a 

2 5 

friendship with Judge Porteous? 
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A . I did . 

Q. And if that case started in 1987, 
would that basically mark the beginning of 
your friendship with Judge Porteous? 

A. Yes. I'm a little surprised it 
was '87, but yes. 

Q. And just to put a bookmark on 
this, did there come a point in time where 
your friendship with Judge Porteous came to 
an end? 

A . Yes. 

Q. And if you can associate that with 
a date, do so. If you can associate that 
with an event, then please do so. 

A. The event would have been the 
first time that I received a visit from the 
Federal Bureau of Investigation, which 
someone has mentioned was around 2003. 

Q. Okay. So that's -- whenever that 
was, whenever the actual date it was, it was 
approximate — it was around the time that 
you were interviewed by the Bureau; is that 
correct? 

A. Yes. And on advice of counsel I 
was to not have any contact with Judge 




771 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 
1 1 
1 2 
1 3 
14 
1 5 
1 6 
1 7 
1 8 

1 9 

2 0 
2 1 
2 2 
2 3 
2 4 
2 5 


7 


Porteous . 

Q. Okay. Now, I'm going to ask you 
about a couple of things that occurred 
during this period involving your 
relationship with Judge Porteous. First, I 
want to ask you about some -- the following 
Did you ever go on hunting trips in which 
Judge Porteous was an attendee? 

A . I did . 

Q. And tell me what you recall about 
the, about those hunting trips. Let me 
start as follows: How many hunting trips 

did you go on? 

A. I only remember going on two 
hunting trips. 

Q. Okay. And do you recall aspects 
of the two trips in chronological order? 

A. The first trip would have been to 
a friend's farm in Mississippi outside of 
Jackson, Mississippi. I don't recall exact 
name of the town. And it was a weekend 
trip. And as I recall, I went up for part 
of a day and an evening. 

Q. Okay. And who was the friend? 

A. Allen Usry. 
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1 

Q ■ 

How do you spell the last name? 

2 

A . 

U-S-R-Y . 

3 

Q • 

Is he also an attorney? 

4 

A . 

He is. 

5 

Q - 

And who else went on that trip? 

6 

A . 

My recollection is that it was a 

7 

gentleman 

by the name of David, whose last 

8 

name escapes me, who was a friend and/or 

9 

neighbor 

of the judge. Of course, the 

1 0 

judge. Allen was there. I believe his son 

1 1 

was there 

Allen's partner, Pete Matthews, 

1 2 

was there 


1 3 

Q ■ 

And was there — 

1 4 

A . 

I think Judge Brahney was there. 

1 5 

Q . 

And Judge Brahney is from which 

1 6 

court ? 


1 7 

A . 

He was a bankruptcy judge in the 

1 8 

Eastern District. 

1 9 

Q. 

Who was the host of this trip? 

2 0 

A . 

Allen Usry. 

2 1 

Q ■ 

And what expenses or costs did you 

22 

have to assume personally for this trip? 

2 3 

A . 

None. I guess I paid for my 

2 4 

driving there and back. 

2 5 

Q. 

Okay . 
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1 0 


in the federal system; is that right? 

A. Correct. 

Q. Okay. Now, the second trip, 
please describe that. 

A. That was a trip at a place north 
of Baton Rouge. Again, I'm not a hunter, so 
X can't tell you the name of it. I'm sure 
it's near some small town. I can't tell you 
that either. It would have been sometime 
after the first trip. There were several 
people who were supposed to go, and at the 
last minute it ended up being just Judge 
Porteous and myself. 

Q. And who, who had set up this trip? 

A. I believe Allen Osry did. 

Q. And was this at the same property 

or — 

A . No. 

Q. -- a different property? 

A. This was a different property. 

This was a property up in, I want to say 
north Louisiana, but I guess it's more like 
central Louisiana. 

Q. Whose property was it? Or was it 
a property that was rented or leased for the 
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1 1 


1 

purpose of hunting trips — 

2 

A . Yeah. 

3 

Q . — if you know? 

4 

A. Well, no. I think it's a place 

5 

where you go there and you pay to hunt. 

6 

Q. Okay. And do you know who had, 

7 

who had leased that property for that 

8 

purpose? 

9 

A. I believe Allen set it all up. 

1 0 

Q . Okay. 

1 1 

A. That's the answer, if that's the 

12 

question. 

1 3 

Q. And was anybody — did you have 

1 4 

to -- was anybody asked to pay the pro rata 

15 

share of whatever the leasing costs were, or 

1 6 

was everybody a guest on this trip as you've 

1 7 

described the first trip? 

1 8 

A. Well, I thought I was to pay a 

1 9 

portion of the trip, but I couldn't find any 

2 0 

records where I did. I would have suspected 

2 1 

I would have had to pay for myself, which 

2 2 

would have been less than, I guess, going 

2 3 

there, because I just went there to watch 

2 4 

and eat. But because it ended up only being 

2 5 

two people, I don't know that I paid 
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1 A. Well, they do where this place is. 

2 Q. I see. So it's, is it a lodge or 

3 some facility which has meals and that sort 

4 of thing? 

5 A. Yeah, it wasn't very fancy, but 

6 lodge would be, I guess, a good term. It 

7 was like cabins. 

8 Q. Right. Did you spend -- did you 

9 share a room with Judge Porteous in the 


10 cabin? 


A . Yes 


nights? 


And so you — and that was for two 


I'm going to guess two nights. It 


was more than one. 

Q. And can you give your best 
estimate of when this occurred? 

A. In the nineties. 

Q. Just as a marking point in time, 
you became an attorney -- you were brought 
into the Liljeberg case in September of '96, 
if you just accept that as a date. On 
either the first trip or the second trip, 
were those before or after you were an 
attorney, after th-e Liljeberg case had 
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question. 

A . So that would have been... 

MR. ZIBILICH: Counsel, if you 

wouldn't mind reminding him about when Judge 
Porteous arrived over at Federal Court, that 
might help him. 

BY MR. DUBESTER: 

Q. Judge Porteous became a federal 
judge in October '94. 

A. And what was the question? Was 
it, the hunting trips, after my involvement 
with the Liljeberg case? 

Q . Yes. 

A. If I had to guess, I would guess 

yes. 
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Q. So it was while the Liljeberg case 
was pending. Is that correct? 

A. If I had to guess, I would think 

yes. 

Q. Okay. Are there records that 
exist anywhere which would clarify the 
precise dates of those trips to the best of 
your knowledge? 

A. I don't think I had any records, 
but whatever records I had, I've previously 
turned over subject -- in response to a 
subpoena . 

MR. ZIBILICH: So the record is 

clear, turned over to whom? 

THE WITNESS: Either the Federal 

Bureau of Investigation or the Department of 
Justice . 

BY MR. DOBESTER: 

Q. Now, were there occasions that you 
went to Las Vegas either as part of a group 
or individually in which Judge Porteous was 
present either as part of that same group or 
as coincidentally or for other reasons and 
you happened to meet him in Las Vegas? 

A . Yes . 
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1 

Q. Okay. So I'm going to ask you 

2 

this at a very general level. Can you 

3 

describe what you recall about the separate 

4 

trips and the circumstances where that -- 

5 

the circuustancea surrounding those trips? 

6 

And then from there my next set of questions 

7 

is going to be, what specifically do you 

8 

recall your contacts were with Judge 

9 

Porteous and what meals and/or entertainment 

1 0 

you provided to Judge Porteous on those 

1 1 

trips? 

12 

A. I can recall going on at least 

13 

one, what has been referred to as Bill Hall 

14 

trips - - 

1 5 

Q • Okay . 

1 6 

A. -- which were the fundraising 

1 7 

trips for Bill Hall who had run for office 

1 8 

and lost. And I think he was trying to pay 

1 9 

back his campaign debt. I went on at least 

2 0 

one of those, maybe two, that Judge Porteous 

21 

w a s o n . 

2 2 

Q. Okay. So these would have been 

2 3 

when Judge Porteous was still a state judge? 

2 4 

A. I know one for sure was when he 

2 5 

was still a state judge. The second one I'm 
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1 not certain. 

2 Q. Okay. And when you say the second 

3 one, you're saying if there is a second one? 

4 A. Yes, if there was a second one. 

5 But it seems there was another trip that 

6 sounded to me based upon some of the facts 

1 that I've heard, would have been a Bill Hall 

8 trip, because it involved the Riviera Hotel 

9 or Hotel Riviera, whatever they call it. 

10 And I think that's where he did his trips. 

Q. Do you remember going to the 
Riviera Hotel? 

A. I went to the Riviera Hotel. I 
r emembe r it. 

Q. Okay. And in one of the trips 
which we've called the Judge Hall trips, do 
you remember whether or not you shared a 
room with Judge Porteous? 

A. I shared a room with Judge 
Porteous at the Riviera on one trip at 


least. 


And on that trip, did you pay for 


any meals or entertainment for Judge 
Porteous? 


A. I don't have any specific 
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1 recollection, but I can tell you that 

2 certainly we probably took turns buying 

3 drinks and dinner and things, people who 

4 were on the trip, other lawyers who were on 

5 the trip. 

6 Q. Okay. And you say by the word we, 

7 who are you talking about? 

8 A. Other people who would have been 

9 on the trip. 

.0 Q. Name some of the people who would 

1 have been part of the group providing buying 

d r in k s . 


A. I believe that Chip Forstall was 
on at least one trip, maybe Don Gardner. 
That's kind of a stretch, but I think maybe 
he was on a trip. 

Q. Do you remember that on the trip 
that you roomed with Porteous, Forstall 
roomed with Giacobbe? 


A. That's correct. 

Q. And when you say you don't have a 
specific recollection of what you paid for, 
can you state with confidence that you're 
confident that you paid for some aspects of 


drinks or meals or other entertainment 
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1 

A . Yes. 

2 

Q. -- for which Judge Porteous would 

3 

have been a beneficiary? 

4 

A . Yes . 

5 

Q. And, okay. On a subsequent — 

6 

describe any — 

7 

A . Okay. 

8 

Q. -- any subsequent trip you took to 

9 

Las Vegas in which Judge Porteous would have 

1 0 

been present. 

1 1 

A. I remember a trip, but for some 

12 

reason the year 1999 comes to mind. I'm not 

1 3 

confident it's 1999. I think maybe some 

1 4 

records we turned over may have referred to 

1 5 

that. It seems that I was in Las Vegas in 

1 6 

1999 with my wife, and Judge Porteous was in 

1 1 

Las Vegas with his wife in 1999. I don't 

1 8 

recall traveling with him. I do remember 

1 9 

going to a national bull riding championship 

2 0 

with him out there. I remember going to 

2 1 

dinner one time with him out there. I don't 

22 

want to use the word concert, but we went to 

2 3 

something at, I think it was at Caesars 

24 

Hotel that he had access to, like Tracy 

2 5 

Lawrence or somebody was playing. 
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Q. And if this was in '99, to the 
best of your recollection, then that would 
have been during the pendency of the 
Liljeberg case; is that correct? 

A. yes. Also there may have been 
other trips that involved the Jefferson Bar 
Association where we would have been in Las 
Vegas together sometime during the period of 
the state bench in 1999. Excuse me, the 
state bench. My first trip out there on the 
Bill Hall excursion in 1999. 

Q. And if you were out there and 
Judge Porteous was out there on one of these 
Jefferson Bar Association trips, again are 
you confident that at some point you would 
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have been picking up meals and/or other, 
and/or drinks and other entertainment for 
Judge Porteous? 

A. I would expect that probably, 
probably a meal. If not a meal, certainly 
drinks . 



Q; 

Okay. I want 

to turn to 

trips to 

D.C. 

for 

the D.C. Mardi 

Gras. Did 

yo u ever 

come 

t o 

Washington, D.C, 

. for an event called 

the 

D.C. 

-- 




A . 

Mardi Gras Ball. 



Q . 

— Mardi Gras 

in D . C . ? 



A . 

Yes, twice. 




Q. 

And the first 

time, what 

were the 


circumstances of that trip? 

A. Judge Porteous' daughter was a 
princess in the Mardi Gras Ball. And many 
of his friends, including myself, went up to 
D.C. for the event. 

Q. And in Washington, D.C., tell — 
would you describe some of the festivities 
or what occurred? 

A. Well, there's the ball, and I want 
to say there was a, another event. Maybe it 
was a dinner or maybe the dinner was part of 
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the ball 

. But there's at least one or two 

events that you go to, including the 

ball, 

where you buy tickets and you attend. 

And I 

would have attended those. 


Q . 

When you mentioned Judge Porteous 1 

friends 

went up for Judge Porteous' 


daughter 

, who were some of his other 

friends 

who went 

to Washington? 


A . 

I know, I think his name is 

John 

Gordon, 

is a friend of his, Dr. Finan 

who I 

think is 

a John. That's why I'm a little 

hesitant 

on the first name. 


Q . 

How do you spell the last name? 

A . 

Finan, F-I-N-A-N, Gordon, 


G-O-R-D- 

0-N, I believe. 


Q. 

Are those two, are those, are 

those - - 



A . 

Non-lawyers? 


Q . 

Yes. 


A . 

Non-lawyers. Dr. Finan is 

a n 

0 b / Gy n . 



Q. 

And was there a Dr. Cenac, 


Christopher Cenac, who had something 

to do 

with these parties in Washington? 


A . 

Dr. Cenac was the king when 

m y 
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daughter was the princess. 

MR. ZIBILICH: Tell him how to 

spell Cenac. 

THE WITNESS: C-E-N-A-C, 

BY MR. DUBESTER: 

Q. How did he get to be the king? 

A. I don't know. I would guess he's 

selected by who runs the Mardi Gras. Back 
then would have been Senator Breaux who runs 
the Mardi Gras Ball. 

Q. When you were in Washington for 
Judge — for the D.C. Mardi Gras associated 
with Judge Porteous' daughter, did you pay 
for any meals or other entertainment for 
Judge Porteous? 

A. I don't think I would have paid 
for any meals, because I think back then 
almost all the meals were provided. But I'm 
sure we probably had a round of drinks, 
several of us at the bar, that I would have 
paid for. 

Q. Do you have any — what is your 
best estimate of the date, if you have one, 
for Judge Porteous' daughter? 

A. Three or four years before my 
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1 daughter's maybe. 

2 Q. Okay. And we'll go to the next 

3 one. Was there a second time you came to 

4 Washington for one of these events? 

5 A. Yes, there was. 

6 Q. And tell me about that. 

7 A. My daughter was a princess in the 

8 Mardi Gras Ball, and I went up there for 


9 that. 


And how did it come to be that 


'your daughter became the princess? 

A. My daughter wanted to be the 
princess in the Mardi Gras Ball, which leads 
me to believe that my daughter perhaps may 
have gone on the first trip with us up 
there. Otherwise, I don't know how she 
would have known about it and wanted to do 
i t . And I had - - 

MR. ZIBILICH: Maw. 

THE WITNESS: Huh? 

MR. ZIBILICH: It's called Maw. 

THE WITNESS: Yeah. No, it wasn't 

her mother. It was her. And I remember 
asking Rhonda and Judge Porteous if they 


could see if my daughter could do it. 
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BY MR. DUBESTER: 

Q. And what happened next? 

A. She got selected. 

Q. Do you know what either Rhonda or 
Judge Porteous did to help your daughter get 
selected? 

A. Exactly, no. But I think they 
spoke to John Breaux's aide, Kyle France. 

Q. And how do you spell Kyle? 

A. K-Y-L-E, I think. 

Q. And did you have personal 
conversations with Judge Porteous about this 
or with Rhonda about this or with both? 

A. I would say both. There wouldn't 
have been many conversations other than, "MY 
daughter would like to do this." 

Q. You have used the term Rhonda. 

Who is she? 

A. Rhonda Danos was Judge Porteous' 
secretary. 

Q. To the best of your recollection, 


can 

yOU 

d o 

you 

have any sense 

of when 

that 

was? 

And 

if 

you don ' t know 

the actual 

date 

, is there 

any 

event that you 

associate 

that 

with? 
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A. Yeah. I can tell the event. The 
event, the day of the actual Mardi Gras 
Ball, which was probably on a Saturday, was 
the day that the space shuttle exploded. 
Because I remember going down to have to get 
some tickets. Senator Breaux and some 
people were in the room watching the 
television. I was unaware this had just 
happened. It was a very somber mood. 
Actually I think they had talked about 
canceling the ball. 

Q. So the second -- and in connection 
with the second event, did you provide meals 
and/or entertainment or anything else of 
value to Judge Porteous? 

A. Again, I certainly would have 
bought a round of drinks. I remember one 
night we went out to dinner with my friends 
who had come up there. And I don't really 
recall if he would have been there or not. 

He certainly was invited. 

Q . Okay. 

A. But he would have known many, many 
people there, so I can't say with absolute 
certainty that he came to dinner. 
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through her as opposed to having your own 
secretary do it or just do it yourself? 

A. Well, I usually schedule my own 
travel and depo -- I handle my own calendar. 
So when there's a mistake, I get to yell at 
no one but myself. 

Q. Did you, when you have to make 
travel, did you call her at her office in 
Judge Porteous' chambers? 

A. I probably would have called her 
there and at her house. 

Q. Well, you were never specifically 
told you can't call me at work, you have to 
only call me at home or anything like that? 

A . No . 
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Q. So you would have just called her 
where you could reach her — 

A , Yes. 

Q . — in order to accomplish whatever 

you needed to do — 

A . Yes. 

Q. -- is that right? When you 
were — when Judge Porteous was a state 
judge, just ask you to list the, just list 
the restaurants that you would take him to. 

A. Mandina's, M - A -N - D - I - N - A , the Beef 
Connection, Ruth's Chris. 

Q. Red Maple? 

A. Oh, Red Maple. 

Q. Bon Ton? 

A. Bon Ton maybe. 

Q. Okay. And who were some of the 

other attorneys or other persons who you 
would see around the courthouse who you 
would see taking Judge Porteous to lunch? 

A. Dick Chopin, Don Gardner, Ray 
Pelleteri . 

Q. Creely and Amato? 

A. Creely and Amato. And I'm sure 

there's others that I'd give some thought 
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1 to. 

2 Q. Now, when you would see Judge 

3 Porteous with Dick Chopin, would that be 

4 when Judge Porteous was a federal judge or 

5 when he was a state judge? 

6 A. If — I would say probably both. 

7 Q. What restaurants do you remember 

8 seeing Chopin at with Judge Porteous? 

9 A. Oh, another restaurant might have 

10 been The Rib Room. 

11 Q. Bhat other -- 

12 A. Probably. 

13 Q. What restaurants do you recall 

14 seeing 

15 A. Probably, you know, restaurants 

16 that I told you that we frequented. It was 

17 probably the same restaurants, some of the 

18 same restaurants. 

19 Q. Were you invited to Las Vegas for 

20 his, in 1999, for his son's bachelor party? 

21 A. I don't remember the year, but 
2 2 ye s , I was. 

23 Q. Didyougo? 

24 A. Ididnotgo. 

25 Q, Do you know if you went to that 
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1 

son's wedding? 

2 

A. I remember going to the reception. 

3 

Q. Well, you've had several cases in 

4 

Federal Court with Judge Porteous. I'm just 

5 

going to read off the name of the case. 

6 

Just tell me what you remember about that. 

7 

This is just sort of to establish what they 

8 

were or to the best of your recollection. I 

9 

understand there's several. The Alliance 

1 0 

General Insurance Company versus Louisiana 

1 1 

Sheriff's Association? 

1 2 

A. That was a lawsuit involving an 

1 3 

excess insurer suit against numerous 

1 4 

sheriffs and the sheriffs' underlying self 

1 5 

insurance fund to attempt to rescind an 

1 6 

excess insurance policy or policies. And I 

1 7 

was -- there were several defendants on the 

18 

defense side. Did I say several defense 

1 9 

attorneys? Let me rephrase that. I don’t 

2 0 

know what I said. There were several 

2 1 

lawyers who represented various defendants 

22 

inthatcase. 

2 3 

Q. Okay. Were you one of the lead 

2 4 

defense lawyers on that? 

2 5 

A. I was certainly one of the 
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defendants ? 

A. It was either he or his partner, 
Pete Matthews. 

Q. If the records from the court show 
he was the named person who had submitted 
his appearance in the case, does that tell 
you who actually was doing the work or not? 

I mean, does that, does that tell you who 
actually appeared in court, or, or is 
that — 

A. Not necessarily. Pete Matthews 
and Allen Usry sometimes interchanged in 
these type of cases. 

Q. Would one of them sometimes appear 
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for a party and then at a subsequent — 

A. It will be the other one, yeah. I 
mean, when I say they're interchangeable, 
you may have Allen there today, Pete there 
tomorrow, Allen there the next day, Pete 
there. They're, they're literally 
interchangeable . 

Q. The hunting trips that you've 
talked about, do you know whether or not 
these occurred prior to, during, or 
subsequent to the pendency of the Alliance 
General case? And to help you with that, it 
appears that went from March of *96 to 
roughly May of '99. 

A. If I had to guess, I would say 
prior to and/or pending. 

Q. Okay. The First National Bank of 
Chicago versus Evans, it appears — and this 
will refresh your recollection. Do you 
recall being somehow appointed or named as a 
curator for a missing defendant or missing 
party named Paulette Weber Evans? 

A. I remember being appointed to 
locate an absentee defendant, and I believe 
that was the case. 
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Q • 

And who appointed you? 

A . 

Judge For teous . 

Q . 

If the court records show that you 

received 

$473.32 as payment in 

reimbursement, does that sound about right? 

A . 

I wouldn't dispute it. 

Q • 

Would you have gotten any other 

fees from 

representing this -- 

A . 

N o , n o t - - 

Q - 

— missing defendant? 

A . 

Excuse me. I didn't mean to cut 

you off. 


Q ■ 

Would you have received anything 

else from 

representing any missing party in 

a case like that? 

A . 

No . 

Q • 

Okay. Do you recall a case. 

Joseph versus Sears Roebuck and Company, in 

front of 

Judge Porteous? 

A . 

I do not. 

Q • 

Do you recall a case Siddiqui 

Group versus Shell Oil Company which was in 

front of 

Judge Porteous? 

A . 

I remember being involved in the 

Siddiqui 

case. And certainly if the record 
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shows that it was in front of Judge 

Porteous, I wouldn't dispute it. 

Q. And what was the Liberty Mutual 

Fire Insurance Company versus Ravannack 

case? 

A. It was my neighbor's case that 

involved a lawsuit against his builder that 

we filed in state court. And I believe 

Liberty Mutual then filed some type of 

declaratory action in federal court under 

the homeowner's policy to deny coverage, and 

I think to demand access to the property by 
an expert engineer that I opposed. 



Q • 

This was -- 

this 

ended up being a 

very 

complicated 

piece 

o f 

litigation which 

went 

o n 

for years 

; i s 

that 

correct? 


A . 

One of 

them, 

yes 



Q. 

And i t 

went 

on - 

- it was filed in 


April 2000. It was pending up until 2006 
when it was reassigned to Judge Barbier; is 
that correct? 

A. That's correct. 

<2 . Do you remember the Holmes versus 

Consolidated Companies, Inc. case in which 
you represented Consolidated Companies 
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there were, I actually think there were two 
cases. Maybe one was in another court. And 
I was brought in for Conco because they were 
afraid that their lawyer, who although was 
very good at employment discrimination and 
knew what he was doing, in the event he was 
not going to be successful in summary 
judgment, that they wanted somebody with 
more trial experience, because he didn't 
have very much jury appeal. And so I was 
being brought in to get up to speed to try 
the case to the jury. It settled. They 
both settled after I became involved for a 
minimal amount. 

Q. Was that a winner for you? 

A. It was certainly a winner for the 
client, and they were able to settle it and 
stop the bleeding of attorneys' fees. 

Q. Did, in that case, did Judge 
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1 

Porteous dismiss the plaintiff's claims, 

2 

which I guess were retaliatory discharge, 

3 

constructive discharge, intentional 

4 

infliction of emotional distress? 

5 

A. I'm going to tell you my 

6 

recollection was it was settled, and it was 

7 

voluntarily dismissed. I think the summary 

8 

judgment was filed on behalf of the 

9 

defendants, and the summary judgment was 

1 0 

denied, is my recollection. 

1 1 

Q . Okay. 

1 2 

A. Is that wrong? 

1 3 

MR. ZIBILICH: Today you don't get 

1 4 

to ask questions. 

1 5 

THE WITNESS: Okay. 

1 6 

MR. ZIBILICH: Sorry. 

1 7 

THE WITNESS: I mean, my, my 

1 8 

recollection of that case was that the 

1 9 

summary judgment was a foot and a half, two 

2 0 

foot, two feet thick that was denied. And 

2 1 

then we sat down and settled the case for a 

2 2 

minimal amount. 

2 3 

MR. ZIBILICH: Can we go off the 

2 4 

record for a second? 

2 5 

(Off-the-record discussion.) 
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BY MR . DUBESTER: 

Q. What about the Loehn versus Hardin 

case? Loehn is spelled L-O-E-H-N. 

A. I don't remember the case. Tommy 
Loehn is a friend of mine who I went to law 
school with. I represented him in other 
cases. I remember one case that was in the 
state court proceeding that we did a whole 
lot of work in. 

Q. What about Salatich, 

S - A - L - A- T - I - C - H , versus America Online? 

A. That was a case that I was brought 

into that was going to be an MDL in 

California, and I ended up getting out of 
the case. 

Q. Okay. What about Morales V. 

T r i pp e ? 

A. I believe Morales was a friend of 

my secretary's, and I believe it was a 
personal injury case that may have been 
removed to federal court. 

Q . Now — 

A. And I believe settled. 

Q. And who did you represent,, 

plaintiff or the defendant? 
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A . The plaintiff. 

Q. And were you satisfied with the 

settlement? 

A. I think there was a limitation, 
because I think there was an insufficient 
amount of insurance coverage. So I think 
that the -- we probably, if I recall the 
case right, I think we had policy limits. 

But the case would have been worth more 
because of the nature of the industry 
injury. But if my recollection is right, it 
was settled for the policy. 

Q. Now, during the course of any of 
these cases that we've gone over, do you 
recall Judge Porteous formally alerting 
counsel who is on the other side of you to 
any facts or circumstances surrounding his 
relationship with you? 

A. I do not recall that. 

Q. Okay. And if he had, if he had 
done so, I take it that's something which 
you would recall? In other words, if he had 
sat down with parties and said, by the way, 
you should know this about Mr. Levenson, 
we're old friends, I helped his daughter 
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become a princess at the Mardi Gras, we've 
shared rooms on hunting trips, we've shared 
rooms in Las Vegas, he's taken me out to 
many, many, many meals including meals at 
high end restaurants, you should know that 
as we proceed down the road of this 
litigation, if he had done that to any -- in 
any case in which you were one of the 
attorneys, that's something which would 
stand, which would stand out and you would 
remember well? Isn't that right? 

A. I think I would recall that. 

Q. Okay. Can we go off the record 
for one second? 

(Off-the-record discussion.) 

BY MR. DUBESTER: 


Q. Okay. Was Judge Porteous a friend 
of Leonard Cline's? 

A. I believe so. 

Q. And what is it that causes you to 
have that recollection? 

A. I think that maybe I saw him and 
Lenny out at lunch one day, or maybe Lenny 
told me they were friends or something. 

Lenny and I were close friends in law 
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1 

school, and we still speak from time to 

2 

time. We’re cordial when we see each other. 

3 

And, you know, I'm not sure how I learned 

4 

that, but yeah, they were friends. 

5 

Q. Do you, by the way, do you know if 

6 

Judge Porteous presided over some big 

7 

verdicts for Lenny Cline? 

8 

A. I don't know that. 

9 

Q. You mentioned in the Egudin case 

10 

that Judge Porteous awarded attorney's fees? 

1 1 

A. Correct. 

12 

Q. Do you recall that? 

1 3 

A . Yes. 

1 4 

Q. And assuming the amount, some 

15 

amount over $20,000, roughly what portion of 

1 6 

that did you end up collecting because of 

1 7 

problems with the plaintiff and/or problems 

1 8 

with the defendant? 

19 

A. A small portion. I'm trying to 

2 0 

find some records on that. But I would 

2 1 

if -- it's certainly less than half, way 

2 2 

less than half. Because remember now, I got 

2 3 

to go to Bankruptcy Court and I got to go to 

2 4 

Federal District Court, all of which I don't 

2 5 

believe I was paid for either. 
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Q. I appreciate that you didn't get 

paid in full. I'm just asking on the amount 
that Judge Porteous awarded, the $27,000, 
how much of that do you think you got to the 
best of your recollection? 

A. I'd say less than half. 


A. Subject to my finding something. 
Q. And in the Liljeberg case, do you 
ever remember an incident where Judge 
Porteous lost his temper at the opposing 
counsel, Mr. Mole? 


Q. Tell, please state and please just 
describe that. 

A. As I recall, there was a witness 
on the stand. And at the conclusion of the 
witness being examined, I believe the judge 
asked the witness some questions. And then 
Mr. Mole wished to ask some follow-up 
questions. And at this point I don't 
remember whether the witness was on the 
stand or not. Judge Porteous said he would 
not allow the follow-up questions because 
they were not proper. And Mr. Mole kind of 
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1 lost his temper or became perhaps curt. And 

2 I think the judge became very angry and made 

3 it known he was angry and adjourned for the 

4 day. If my recollection is correct, it was 

5 on the afternoon of a Friday. 

6 And then on Monday morning when we 
1 went back into court, my recollection is 

8 that the judge either apologized to Mr. Mole 

9 or said that he had re-thought the matter, 

10 and he would allow him to question the 

witness further. 

Q. But in addition to just getting 
mad verbally, is there anything else Judge 
Porteous did? 

A. There were lots of bench books on 
his bench. And I don't know if he knocked 
them over intentionally or they — because 
he was doing -- leaving the bench, they fell 
over. It made a loud noise, and it caught 
everyone's attention. 

Q. And did you -- have you ever given 


Judge Porteous any si 


amount of 


cash directly or paid for any significant 
financial obligations of his? 


A . No . 
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Q. I'm talking about anything of the 
following nature: Helping provide vehicles 

for him or his family, paying tuition bills, 
paying home mortgage payments, giving him 
cash in the amounts of some amount because 
he claimed he needed it for various personal 
purposes? 

A . No . 

Q. Okay. I think with that, we're 

done. 

MR. ZIBILICH: No questions. 
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NOW BEFORE THE SENATE, comes Respondent, the Honorable G. Thomas 
Porteous, Jr., a Judge of the United States District Court for the Eastern District of Louisiana, 
and files this Motion to Dismiss Article 11 of the Articles of Impeachment. 1 

Article [I alleges that, as a state court judge, Judge Porteous engaged in conduct with 
certain bail bondsmen - Louis Marcotte and Lori Marcotte (brother and sister) - whereby he 
“solicited and accepted numerous things of value" and also took “official actions that benefitted 
the Marcottes.” (Ill Cong. Rec. SI 645 (Mar. 17, 2010), hereinafter “Article If.”) 2 * * * * 7 

If sustained by the Senate, Article II would create a new and dangerous precedent that 
would allow Congress to remove judges and other federal officials on the basis of their alleged 
conduct prior to assuming federal office. Such a standard would be a direct threat against the 
independence of the judiciary and would allow for reciprocal removals of judges by rivaling 
parties. Even in the absence of a prior indictment of such conduct, Article II expressly relies on 
conduct going back decades before federal service to claim a basis for removal. This clearly was 
not the intent of the Framers in their careful crafting of the impeachment clauses of the 
Constitution. From the beginning of this Republic, impeachments have been limited to conduct 


1 This Motion should be considered as a Motion to Dismiss under the Federal Rules of 

Civil Procedure, Rule 12(b)(6), and assumes the facts alleged in Article II. As stated, however, 

the allegations in Article II, and in the underlying Report of the House of Representatives, as 

prepared by House Impeachment Counsel, are factually incorrect, or contain overstatements, 

half-truths, and over-statements. This Motion takes the position that, putting ail of that aside, the 

allegations in Article II do not state charges that are properly the subject of an impeachment. 

7 The allegations in Article II were raised repeatedly over a ten-year period. The FBI 
looked into the allegations before Judge Porteous’s confirmation. The Metropolitan Crime 
Commission, an independent body, also examined these issues. According to documents from 
the Metropolitan Crime Commission, the FBI reportedly also looked into the allegations again 
soon after confirmation, including review under the Hobbs Act. Then, Judge Porteous was 
investigated with other Jefferson Parish judges as part of the Wrinkled Robe investigation. None 
of these investigations produced evidence to support a charge against Judge Porteous - as 
opposed to the Marcottes, who were indicted and ultimately agreed to plea deals offered by the 
government. 


I 
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occurring while an individual was in the subject federal office as opposed to conduct that 
occurred prior to taking that position. As recognized by the Congressional Research Service, the 
Senate has never before applied the powers of impeachment to conduct occurring before the 
tenure in the office held at the time of the impeachment investigation. 3 Indeed, in prior cases, the 
Senate specifically has declined to convict on articles of impeachment based on conduct that was 
alleged to have occurred before the accused assumed the office that is the subject of the 
impeachment. 

Despite this long-standing precedent. Article II focuses on conduct alleged to have 
occurred prior to Judge Porteous taking the federal bench. Indeed, in crafting Article II, the 
House reached back over 25 years (including 10 years before Judge Porteous took the federal 
bench) to find alleged impeachable conduct. Not only was the House contradicted by the 
precedent of this body, it was contradicted by the testimony of its own expert witnesses who 
warned that “[t]he State court stuff, well, that’s arguably just State Court stuff’ and that “there’s 
not been any successful impeachment; that is to say, moved through the House and the Senate” 
based on events that took place prior to the person being a federal officer. (Hearing Before the 
Task Force on Judicial Impeachment of the House Committee on the Judiciary, December 15, 
2009, at 47, 51-52, hereinafter “Dec. 1 5 th Hearing.”) The reasons for this are obvious. If the 


The Congressional Research Service concluded, in reviewing the issues underlying this 
case, that; 

...it does not appear that any President, Vice President, or other 
civil officer of the United States has been impeached by the House 
solely on the basis of conduct occurring before he began his tenure 
in the office held at the time of the impeachment investigation, 
although the House has, on occasion, investigated such allegations. 

Elizabeth B. Bazan & Anna C. Henning, Impeachment: An Overview of Constitutional 
Provisions, Procedure, and Practice, Congressional Research Service, April 26, 2010. 


2 
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Constitution could be used to impeach judges for conduct occurring prior to taking the federal 
bench, then impeachment could be wielded as a dangerous weapon for partisan or other improper 
purposes by effectively re-litigating, on a random basis, a judge’s qualifications to hold office. 

The House does little to disguise the fact that Article II depends entirely on “pre-fcderal” 
conduct, or conduct alleged to have occurred prior to Judge Porteous taking the federal bench. 
After its own constitutional experts failed to support a pre-federal article, the House added a 
brief, vague statement that “while on the State bench and on the Federal bench, Judge Porteous 
used the power and prestige of his office to assist the Marcottes in forming relationships with 
State judicial officers and individuals important to the Marcottes’ business.” (Article II.) This is 
the only misconduct in Article II alleged to have occurred during Judge Porteous's federal 
judgeship.'’ The House Report concedes that, while on the federal bench, Judge Porteous could 
no longer set bonds for the Marcottes but nevertheless argues that because Judge Porteous 
conversed with the Marcottes at a cocktail reception, ate several restaurant meals with the 
Marcottes, and introduced the Marcottes to other State Court Judges on various occasions, he 
used the “strength” and “power” of his office improperly. (See Report 111-427 at 80-85, 
hereinafter “House Report.”) 

The blouse invites the Senate to convict Judge Porteous for nothing more than socializing 
and networking with friends whom the House finds disreputable. This sets a very dangerous 
precedent. If federal judges must fear impeachment merely for associating with people of whom 
the House disapproves, the risk of partisan abuse of the impeachment process increases 
exponentially. This could revive the specter of the “Impeach Earl Warren” campaign in the 

Article II also alleges that one of the bail bondsmen, Louis Marcotte, “made false 
statements to the Federal Bureau of Investigation in an effort to assist Judge Porteous in being 
appointed to the Federal bench.” That, however, is not even alleged to be an action taken by 
Judge Porteous. Moreover, the exact language is also used in Article IV. 


3 
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1950s and 1960s, in which the Chief Justice of the United States was threatened with 
impeachment because of his rulings on desegregation. 

In effect, the House alleges that Judge I’ortcous’s supposed attendance at a handful of 
lunches - over the course of seven years 3 - totaling an overall gift of approximately $246 (or an 
average of about $40 per lunch) 6 - amounts to an impeachable offense. As the House would 
have it, a half-dozen lunches with state bail bondsmen would be placed on a par with treason. 
Such an allegation makes a mockery of the constitutional standard and impeachment process. 

Judge Porteous respectfully requests that the Senate dismiss Article II in its entirety as 
failing to state an impeachable offense. 

FACTUAL BACKGROUND 

Judge Porteous was elected Judge of the 24 th Judicial District Court in the State of 
Louisiana in 1984 and remained in that position until October 1994. In August 1994, Judge 
Porteous was nominated by President Clinton to serve as United States District Court Judge for 


It is not at all clear that Judge Porteous even attended four of the six lunches the House 
Report alleges he attended where he supposedly exerted his “power and prestige" with other state 
judges. See House Report at 81. for four of the lunches, the best evidence the House presents is 
that the lunch bill includes a reference to “Abs” or “Abso” which the House believes references 
an order for Absolut vodka - a drink Judge Porteous is claimed to favor. This appears to require 
the Senate to take some form of judicial notice that so few people in Louisiana drink Absolut that 
an appearance of a reference to that libation on a lunch bill inevitably leads to the conclusion that 
Judge Porteous must have attended the lunch. 

1 The $246 figure was calculated based on the total bill divided by number of people who 
reportedly attended these lunches: 

(1) 8/6/1997 Lunch $287.03 total bill - five attendees - Porteous’s alleged share = $57; 

(2) 8/25/1997 Lunch $352.43 total bill - ten attendees - Porteous’s alleged share = $35; 

(3) 1 1/19/1997 Lunch $395.77 total bill - ten attendees - Porteous’s alleged share = $39; 

(4) 8/5/1 998 Lunch $268.84 - nine attendees - Porteous’s alleged share = $29; 

(5) 2/1/2000 Lunch $328.94 - eight attendees - Porteous’s alleged share = $41; 

(6) 1 1/7/2000 Lunch $635.85 - fourteen attendees - Porteous’s alleged share = $45. 

These receipts are attached as Exhibit I to this Motion. 
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the Eastern District of Louisiana. Judge Porteous was confirmed by the Senate on October 7, 
1994 and began serving in that position on October 28, 1994. 

Article II begins by vaguely alleging that Judge Porteous “engaged in a longstanding 
pattern of corrupt conduct....” (Article II.) Article II states that this conduct began “in or about 
the late 1980s while he was a State court judge in the 24th Judicial District Court in the State 
of Louisiana....” (Id.) (emphasis added). Article II further defines this conduct, alleging that 
Judge Porteous “solicited and accepted numerous things of value, including meals, trips, home 
repairs, and car repairs, for his personal use and benefit....” (Id.) The Article alleges that while 
Judge Porteous solicited and accepted these things of value, he took “official actions that 
benefitted the Marcottes.. .while on the State bench." (Id.) (emphasis added). 

Article II fails to make a single specific claim regarding federal bench activity, but 
explicitly details the actions Judge Porteous is alleged to have taken while on the State bench 
(i.e. accepted “meals, trips, home repairs, and car repairs” and “setting, reducing, and splitting 
bonds. ..and improperly setting aside or expunging felony convictions...”). (Id.) The House then 
attempts to salvage the Article from purely pre-federal office allegations by tangentially alluding 
to the federal bench at various points in the Article. The Article alleges that the “pattern of 
corrupt conduct” continued while Judge Porteous was on the federal bench, but fails to allege 
any act other than that “Judge Porteous used the power and prestige of his office to assist the 
Marcottes in forming relationships with State judicial officers and individuals important to the 
Marcottes’ business.” (Id.) The Article does not provide any additional information regarding 
this use of “power and prestige.” (Id.) As discussed above, the House Report provides only a 
handful of vague references to Judge Porteous interacting with the Marcottes on several 
occasions over the course of seven years. 
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Finally, Article II attempts to attribute the alleged bad conduct of Louis Marcotte to 
Judge Porteous by alleging that “Judge Porteous well knew and understood” that Louis Marcotte 
“made false statements to the Federal Bureau of Investigation in an effort to assist Judge 
Porteous in being appointed to the Federal bench.” (Id.) The Article does not allege that Judge 
Porteous suborned false statements or made a single false statement himself. Even accepting as 
true the bizarre speculation that Judge Porteous was somehow privy to the FBI agents’ full 
interview with Marcotte, such an allegation, if successful, would make impeachment the sanction 
for merely suspecting false statements made by others - a standard that would defy limitation or 
logic. 

ARGUMENT 

Article II should be dismissed for several reasons. First, as a matter of precedent, the 
Senate has never convicted an individual on the basis of conduct which occurred prior to the 
individual taking the office for which he was being impeached. Article II would create new and 
dangerous precedent - endorsing a standard that would allow judges to be removed for alleged 
conduct that occurred decades before federal confirmation. Worse yet, this new precedent would 
be forged in a case where the defendant has not even been indicted, let alone convicted, of such 
wrongdoing. The House has made such allegations in past impeachments, but the Senate has 
specifically declined to convict on such pre-office conduct grounds, recognizing that such 
allegations would directly contradict the intentions of the Framers and untether the standard of 
impeachment from its constitutional moorings . 7 In fact, the House’s own constitutional experts 


By “pre-office” conduct, we refer to activity that occurs before a current judicial office; 
“pre-federal” conduct more specifically refers to activity that occurs before holding any federal 
judicial office. 
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revealed that they do not believe that the conduct alleged in Article II can give rise to a 
conviction in the Senate. 

Once the pre-federal conduct is removed. Article II is trivial, alleging that Judge 
Porteous, in some unspecific manner, engaged in a supposedly “high Crime” or “high 
Misdemeanor” by accepting no more than a half-dozen lunches averaging about $40 apiece over 
roughly a seven-year period. Article II should be dismissed in its entirety. 

I. By Allcgiii2 Pre-Federal Conduct, Article II Violates the Language and Intent of the 

Impeachment Clauses of the United States Constitution. 

The framers struck a delicate balance in crafting the impeachment provisions to allow for 
the removal of a president or a judge. Some delegates to the Constitutional Convention opposed 
such a power, particularly with regard to the President. The concern was that the legislative 
branch could usurp the needed independence of the Executive and Judicial branches. To avoid 
mischievous and arbitrary action by the Congress, the Framers adopted a high standard for 
removal, making it difficult, both procedurally and substantively, to remove a federal judge. In 
this system, the House and Senate have manifestly different functions, with the House serving 
more as a grand jury and the Senate serving as the adjudicatory body. See generally Jonathan 
Turley, Congress As Grand Jury: The Role of the House of Representatives in the Impeachment 
of an American President , 67 Geo. Wash. L. Rev. 735 (1999); see also Michael J. Gerhardt, 
The Federal Impeachment Process: a Constitutional and Historical analysis 205 
(Univ. of Chicago Press. 2d ed. 2000); Jonathan Turley, Senate Trials and Factional Disputes: 
Impeachment as a Madisonian Device , 49 DUKE L.J. 1, 99 (1999). In this capacity, as discussed 
below, the Senate has often rejected articles of impeachment that do not satisfy the constitutional 
standard or that contain insufficient facts upon which to base removal. The Senate has 
historically strived to maintain certain bright-line rules of impeachment. One of those lines has 
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been to confine impeachment of a federal judge to conduct while serving in the position for 
which the judge is being impeached, as opposed to “pre-federal” or “pre-office” conduct. This is 
an obvious and necessary distinction since Article III of the Constitution guarantees judges life 
tenure “during good behaviour” in office. (U.S. CONST, art. Ill, § I.) Likewise, under Section 4 
of Article II of the Constitution, the standard for impeachment refers to acts directly violating the 
oath of office in the cases of treason or bribery - neither of which is alleged in this case. 
Similarly, the meaning of “other high crimes and misdemeanors” historically has been confined 
to misconduct which occurred during a judge’s tenure in office. 

The record from the Federal Constitutional Convention reflects an intent by the Framers 
to confine impeachment to acts committed in office. Early language was tied directly to an 
officer’s performance in office, allowing impeachment only for “malpractice or neglect of duty” 
which became, in the Committee of Detail, “treason, bribery, or corruption.” RaOUL. BERGER, 
Impeachment: The Constitutional Problems 78 (Harvard Univ. Press 1973). Ultimately, 
“corruption” was dropped by the Committee of Eleven. 8 Id. The additional Constitutional 
language, “high Crimes and Misdemeanors,” was added after George Mason suggested on the 
floor of the Convention that “maladministration” be added to allow impeachment beyond the 
narrow categories of treason and bribery. Id. Madison remarked that “so vague a term [as 
maladministration] will be the equivalent to a tenure during the pleasure of the Senate,” 
whereupon Mason substituted “high crimes and misdemeanors," which was adopted without 
demur. Id. at 91. Justice James Wilson, who had been a leading F'ramer, referred to 


Although Article II alleges that a basis for impeaching Judge Porteous is a purported 
“longstanding pattern of corrupt conduct” - after witnesses specifically denied he had been 
bribed - the Framers expressly rejected the concept of “corruption” as a proper ground for 
impeachment. 
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“malversation in office, or what are called high misdemeanors,” Id. at 78, Alexander Hamilton, 

in Federalist No. 65, observed that: 

[t]he subject fof the Senate’s] jurisdiction [in an impeachment 
trial] are those offenses which proceed from the misconduct of 
public men, or, in other words, from the abuse or violation of some 
public trust. They are of a nature which may with peculiar 
propriety be denominated POLITICAL, as they relate chiefly to 
injuries done immediately to the society itself. 9 

The result was the current standard of “Treason, Bribery, or other high Crimes and 

Misdemeanors.” (U.S. CONST, art. II § 4.) 

The record from the Constitutional Convention reveals an exclusive focus on conduct in 
office. While it is accepted that the standard is not just limited to the abuse of judicial functions, 
it is limited to conduct during office. 10 The only exception recognized by one of the House’s 
own expert witnesses - Professor Akil Amar is the act of concealing facts during confirmation, 
which forms the purported basis for Article IV. (See Dec. I5 lh Hearing at 17-18, 45-47.) The 
impeachable act, in such an example, is concealment in the run-up to confirmation and not the 
substantive acts (all pre-federal) which are being concealed. Article II would combine the 
rejected “corruption” standard with pre-federal acts in direct contradiction of the language and 
underlying intent of Section 4 of Article II of the Constitution. If allowed, judges would be 
faced with precisely the open-ended standard that Madison wanted to avoid, serving “tenure 
during the pleasure of the Senate” since, on an arbitrary fashion dictated by partisan interests, 
they could be removed for acts going back decades before they became federal judges. 


Michael J. Gerhardt, The Constitutional Limits to Impeachment and Its Alternatives, 68 
TEX. L. REV. 1, 85-86 & n. 380 (1989). 

Some have suggested a “judicial function” doctrine limiting impeachment to official acts. 
Jonathan Turley, The Executive Function Theory, the Hamilton Affairs, and Other Constitutional 
Mythologies, 77 N.C.L. Rev. 1791, 1802 (1999); see also Daniel H. Pollitt, Sex in the Oval 
Office and Cover-up Under Oath : Impeachable Offense?, 77N.C. L. Rev. 259, 268-77 (1998). 
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II. The Senate Has Convicted Judges Only For Misconduct Committed During Federal 
Service. 


One of the House Managers’ own experts stressed previously that “no one has ever been 
impeached, much less removed from office, for something he or she did prior to assuming an 
impeachable position in the federal government.” GeRHARDT, The FEDERAL IMPEACHMENT 
Process: A Constitutional and Historical Analysis, at 108. Throughout the history of the 
United States, only fifteen federal judges have been impeached by the House of 
Representatives. 11 Of these fifteen, only seven have been convicted and removed from office by 
the Senate. An analysis of their cases shows that the Senate has removed from office only those 
judges who explicitly abused the official federal constitutional powers bestowed upon them 
while in the office for which they were being impeached: 

1. Judge John Pickering was impeached in 1803 and convicted by the Senate in 1804 for 
allegedly rendering judgment on the merits of a case while refusing to hear relevant 
testimony offered by the attorney general, disregarding and attempting to evade federal 
law, and refusing to permit an appeal; further, he appeared on the bench while 
intoxicated. (See generally 13 Annals of Cong. 319-368 (1852).) 

2. Judge West H. Humphreys was impeached and convicted by the Senate in 1862 for 
actions most akin to treason, incitement to revolt, and rebellion while sitting as a federal 
judge. Humphreys joined the Tennessee secession and served as a District Court Judge 


!l The following judges have been impeached by the House of Representatives: (1) John 
Pickering, Judge, District of New Hampshire; (2) Samuel Chase, Associate Justice, Supreme 
Court of the United States; (3) James H. Peck, Judge, District of Missouri; (4) West Hughes 
Humphreys, Judge, Eastern, Middle, and Western Districts of Tennessee; (5) Mark W. Delahay, 
Judge, District of Kansas; (6) Charles Swayne, Judge, Northern District of Florida; (7) Robert W. 
Archbald, Associate Justice, United States Commerce Court and Judge, Third Circuit Court of 
Appeals; (8) George W. English, Judge, Eastern District of Illinois; (9) Harold Louderback, 
Judge, Northern District of California; (10) Halstead Ritter, Judge, Southern District of Florida; 
(11) Harry E. Claiborne, Judge, District of Nevada; (12) Alcee Hastings, Judge, Southern District 
of Florida; (13) Walter Nixon, Chief Judge, Southern District of Mississippi; (14) Samuel B. 
Kent, Judge, Southern District of Texas; and (15) Thomas Porteous, Judge, Eastern District of 
Louisiana. See generally EMILY FIELD Van I aSSEL & PAUL FlNKELMAN, IMPEACHABLE 
Offenses: a Documentary History from 1787 to the Present, (Congressional Quarterly 
1999). 
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in the Confederate States of America without retiring from the federal bench. ( See 
generally Cong. Globe, 37th Cong., 2d Sess. 1062-2953 (1862).) 

3. Judge Robert W. Archbald was impeached in 1912 and convicted by the Senate in 1913 
for bribery and abuse of his position as a federal judge by inducing numerous litigants to 
allow him profitable financial deals, and hearing cases as a federal judge in which he had 
a financial interest. (See generally 62 Cong. Rec. S 1 105-1678 (1913).) 

4. Judge Halsted L. Ritter was impeached and convicted by the Senate in 1936 for creating 
kickback schemes while a federal judge, continuing to work on a case as a lawyer while 
already a federal judge, evading federal income tax while a federal judge, bartering his 
federal judicial authority for a vote of confidence, and bringing his court into scandal and 
disrepute. ( See generally 74 Cong. Rec. S 1 -684 ( 1 936).) 

5. Judge Harry Claiborne was impeached and convicted by the Senate for tax evasion in 
1986. Prior to his impeachment, Claiborne had been convicted in court of criminal tax 
evasion for substantially under-reporting his income in 1979 and 1980 while he was a 
federal judge. The income he failed to report was the profit gained from bribes that 
Judge Claiborne had received. (See generally 99 Cong. Rec. S2-31 (1986).) 

6. Judge Alcec L. Hastings was impeached in 1988 and convicted by the Senate in 1989 for 
conspiracy to solicit a bribe and perjury while a federal judge. (See generally 101 Cong. 
Rec. SI -77 (1989).) 

7. Judge Walter L. Nixon was impeached and convicted by the Senate in 1989 for perjury 
while a federal judge. Prior to his impeachment, Nixon had been convicted in court on 
federal criminal charges of perjury and was serving a five-year sentence. Nixon’s perjury 
conviction arose out of statements he made to a grand jury, which was investigating 
bribery charges alleging that Nixon accepted a gratuity in exchange for attempting to 
influence a state’s drug prosecution against a business partner’s son. (See 101 Cong. 
Rec. SI 0,673 (1989).) 

Records of past impeachment proceedings also demonstrate that evidence relating to 
misconduct in a prior office falls outside the proper scope of an impeachment inquiry. The 
closest analogous precedent, Robert W. Archbald’s impeachment in 1912, shows a clear 
rejection by the Senate of claims that a judge can be impeached for pre-office conduct, especially 
if the former office was in state court. 

Archbald served as a district court judge in the Middle District of Pennsylvania from 
1901 to 1911. See Eleanore Bijshnfxl, Crimes, Follies, and Misfortunes: The Federal 
IMPEACHMENT Trials 2 17- 1 8 (Univ. of Illinois Press 1992). In 191 1, Archbald was assigned to 
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a circuit judgeship on the United States Commerce Court, a federal judgeship. Id. at 218. 
During his time on the Commerce Court, Archbald was also appointed to, and confirmed for, a 
seat on the United States Court of Appeals for the Third Circuit. Id. 

In 1912, the House of Representatives fded thirteen Articles of Impeachment against 
Archbald, alleging misconduct in his then-current circuit judgeship (Articles 1 through 6) as well 
as in his prior district judgeship (Articles 7 through 12). 12 The Senate convicted Archbald on 
Articles I, 3, 4, 5, and 13, but acquitted Judge Archbald on the articles relating solely to 
Archbald’s former office (Articles 7 through I2). 13 In so doing, many Senators formally 
denounced impeachment based on pre-office misconduct. For example: 

• Senator Bryan (D-FL) stated that he was “convinced that articles of impeachment lie 
only for conduct during the term of office then being filled.” (S. Doc. No. 1 140, 62d 
Cong., at 1635 (1913).) 

• Senator Brandcgee (R-CT) stated: “1 vote ‘not guilty' on article 13 because it alleges 
offenses some of which are alleged to have been committed by the respondent while 
he was... [in an] office he does not hold at present and did not hold at the time the 
articles were adopted[.]” (Id. at 1647.) 

• Senator du Pont (R-DE) stated: “My vote of ‘not guilty’ upon the articles of 
impeachment against Judge R.W. Archbaid numbered 7, 8, 9, 10, II, 12, and 13 was 
based, in the main, upon the fact that the offenses therein charged were alleged to 
have been committed... when he was not holding his present office.” (Id. at 1647.) 

• Senator Works (R-CA) stated: “1 am of the opinion that the respondent can not be 
impeached for offenses committed before his appointment to his present office.” (Id. 
at 1635.) 


! ‘ Article 13 was a “catch-all” count that charged Archbald with making a “regular business 
of profit” from the conduct alleged in the preceding articles. (See 62 Cong. Rec. S1647 (1913).) 
It specifically incorporated conduct from Archbald's district court judgeship, circuit court 
judgeship, and Commerce Court judgeship. For more detail regarding Article 13, see pages 15- 
16, below. 

13 See 62 Cong. Rec. SI 647 (1913) at Index p. XIV (listing “guilty” and “not guilty” votes 
for each of the rejected articles). 
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• Senator M’Cumber (R-ND) stated: “[Articles 7-12] charge offenses committed while 
Judge Archbald was holding another and distinct official position... I therefore voted 
‘not guilty’ on each and all of said articles].]” (Id. at 1659-60.) 

• Senator Catron (D-NM) stated: “[t]he charges (Nos. 7, 8, 9, 10, 11, and 12) against 
Judge Archbald of acts committed during the time that he was a district judge and 
before he became a circuit judge, in my opinion, have no validity in them...l do not 
believe that the House of Representatives had the right to go back of the present 
office held by Judge Archbald to hunt up any of his acts to charge against him so as to 
remove him from the office he now holds.” (Id. at 1661.) 

• Senator Crawford (R-SD) stated: “1 find respondent guilty of misconduct, but it 
occurred before he became the incumbent of his present office. ..1 do not believe 
impeachment can be sustained. ..for the reason stated.” (Id. at 1655.) 

Several Senators concluded that impeachment for pre-office conduct would violate the 

Constitution. Senator M’Cumber (R-ND) framed the issue as one of improper jurisdiction: 

[T]he purpose of the Constitution in providing for impeachment 
proceedings was to purge the official roll of the country of 
improper officers, and nothing further. The Constitution therefore 
provided that the judgment of the Senate should not go beyond 
removal from office .... [Therefore impeachment proceedings 
can not lie against a person for an act committed while holding 
an official position from which he is separated. 

(Id. at 1660) (emphasis added). Various Senators likewise held that the Constitution expressly 

precludes impeachment for pre-office conduct: 

• Senator Catron (R-NM) stated: “Section 4 of Article II of the Constitution is 
restricted by the terms of that section to the actual President, Vice President, or any 
civil officer who is actually such at the time the charges are made, and. in my 
judgment, is limited to the acts done by him in that particular office.” (Id. at 1661.) 

• Senator Works (R-CA) stated: “[t]he Constitution provides, in express terms, that 
judges appointed ‘shall hold their offices during good behavior.’ Therefore if a judge 
has maintained his good behavior during that time he has done nothing to forfeit his 
office . . . [njeither can such misbehavior, committed before his appointment, warrant 
a judgment disqualifying him from holding office[.]” (Id. at 1635-36.) 

• Senator Bryan (D-FL) stated that “the ‘good behavior’ required by the Constitution 
relates to the future and not to the past; to what the officer does after, and not to what 
the citizen had done before, he is nominated and confirmed.” (Id. at 1635.) 
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Senators in the Archbald trial also noted that impeachment for pre-office conduct could 

lead to extreme partisan abuses. As Senator William J. Stone (D-MO) emphasized, impeaching 

Archbald on Articles 7-12 would create precedent subjecting all civil officers to impeachment 

for minor pre-office misconduct regardless of how long ago it occurred; 

It would not be difficult to conceive ... [a case] where one who 
had been a district judge had been appointed to the Supreme 
Bench. ..w'ho thereafter had served for many years . . . [and] under 
great pressure, when the country was in a state of high political 
excitement and when some supposed political exigency was 
influencing a partisan public opinion, a hostile partisan majority 
might hark back to some alleged misbehavior of the judge when he 
held the former minor judicial position. 

See id. at 1652. Senator du Pont (R-DE) reiterated this point by stating; “[t]he legality of the 
impeachment, so far as such offenses is concerned, is questionable, and in any event a precedent 
fraught with danger is created.” id. at 1647; see also id. at 1634 (Senator Borah (R-ID), voting 
not guilty on Articles 7-12 “because of a doubt I entertain as to the law”); id. at 1675 (Senator 
F.M. Simmons (D-NC), voting not guilty on Articles 7-12 because “1 felt it my duty to give the 
respondent the benefit of this doubt”). 14 

By impeaching Judge Porteous for prc-federal conduct, the House of Representatives 
seeks to reverse the Senate’s long-standing precedent as set in the Archbald impeachment. (See 
H.R. Res. 1031, 1 1 1th Cong., at 18 (2010).) Indeed, if Judge Porteous is convicted on the basis 
of Article II, it would repudiate the Senate's vote of “not guilty” on each and every article 
relating exclusively to Judge Archbald’s pre-office conduct (Articles 7-12) and over-rule 206 
years of Senate precedent. 


‘ 1 Other Senators expressed similar doubt, but chose to excuse themselves rather than vote 
not guilty. (See S. Doc. No. 1140, at 1632 (Senator Stone (D-MO), requesting excusal because 
“1 have not reached a conclusion satisfactory to myself as to whether these alleged offenses [in 
Articles 7-12] could be reached by impeachment”); id. at 1634 (Senator Smith (D-GA).same); id. 
at 1636 (Senator Newlands (D-NV), same).) 
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Amazingly, the Mouse Report ignores this persuasive and relevant history. Instead, it 
actually cites the Archbald precedent to support the notion that pre-office conduct is impeachable 
despite the Senate’s express refusal to convict on the basis of such claims on constitutional 
grounds. (See House Report at 17, stating that (“(ijncluding [pre-federal] conduct as a basis for 
impeachment is consistent with the impeachment of Judge Archbald...”).) The House Report 
states: “The Archbald Impeachment Report specifically addressed the fact that Articles 7 through 
12 were based on judicial conduct that occurred prior to Judge Archbald being appointed to the 
Circuit Court (from which removal was sought).” (Id. at 18.) What the House Report failed to 
emphasize was that the Senate declined to convict on those grounds; instead, the fact that Judge 
Archbald was acquitted of Articles 7-12, is buried in a footnote. (Id.) 

Given the acquittal on Articles 7-12, the House Report urges reliance on Judge 
Archbald’s conviction under Article 13 - described by the House as the “catch-all” Article. (Id. 
at 18, n. 72.) Article 13 in the Archbald impeachment proceedings read, in relevant part, as 
follows: 


That during the time in which the said Robert W. Archbald has 
acted as such United States district judge and judge of the United 
States Commerce Court he... sought wrongfully to obtain credit 
from and through certain persons who interested in the results of 
suits then pending and suits that had been pending in the court over 
which he presided as judge of the district court, and in suits 
pending in the United States Commerce Court, of which [he was] a 
member. 

That the said Robert W. Archbald, being United States circuit 
judge and being then and there a judge of the United States 
Commerce Court. ..did undertake to carry on a general business for 
speculation and profit.. .for a valuable consideration to 
compromise litigation pending before the Interstate Commerce 
Commission, and in furtherance of his efforts to compromise such 
litigation. ..willfully, unlawfully, and corruptly did use his 
influence as a judge of the said United States Commerce Court to 
induce [relevant individuals]. ..to enter into various [] contracts and 
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agreements in which he was then and there financially 
interested.,./' 

The House Report’s reliance on the conviction on the basis of Archbald’s Article 13 is 
misleading, because several Senators expressly stated that their votes of “guilty” on Article 13 
were based solely the Commerce Court misconduct. See S. Doc. No. 1140, at 1660 (Senator 
M'Cumber (R-ND), voting “not guilty” on Articles 7-12 because pre-office conduct is not 
impeachable, but voting “guilty” on Article 13 because “in doing so my vote was intended to 
express my conviction only as to those specific charges included in Article 13 upon which I had 
already voted ‘guilty’”); see also id. at 1675 (Senator Simmons (D-NC), voting not guilty on 
Articles 7-12 because there was “doubt as to whether [senators] had the right to impeach the 
respondent for acts committed in an office which he no longer held,” but voting guilty on Article 
13 because “the charge contained therein was sustained if he was guilty of some of the material 
acts of misconduct therein charged while he was holding the office of circuit judge”). 16 In regard 
to Article 1 3, Senator George Sutherland (R-UT), discussed the dilemma created by voting on an 
Article so general that it touched upon most of the charges leveled against Archbald. (Id. at 
1642.) Sutherland noted that Article 13 included the various articles that preceded it, on some of 
which he had voted guilty and on some not guilty: “It occurs to me that I can not consistently 
vote upon this article one way or the other.” (Id.) Eight other senators asked to be excused on 
the same grounds. Id. 


Report No. 946, dated July 8, 1912, at 32. 

1 It should be noted that Article 13 barely had the requisite two-thirds majority vote, and 
thirty-two senators were absent or abstained from voting. Id. at 1646-47 (listing 42 “guilty” 
votes, 20 “not guilty” votes, and 32 “absent or not voting”). In fact, if the votes of Senators 
M’Cumber and Simmons were switched for the reasons stated above. Judge Archbald would 
have been acquitted on Article 13. 
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The House Report also misconstrues the Archibald precedent by analogizing Archbald’s 
prc -office conduct in a federal office to Judge Porteous’s pre-federal conduct in a State office. 
The House Report argues that “the ‘prescribed functions’ of Judge Porteous's prior office as 
State court judge were ‘of the same general nature’ as the office of district court judge that he 
presently occupies, and were thus ‘susceptible to the same malversations and abuse.'” (House 
Report at 18.) In contrast to Judge Porteous’s position as a state court judge before becoming a 
federal judge, the Brief on Behalf of the House of Representatives for Archbald’s impeachment 
emphasized the interchangeability of the federal district and circuit court offices, and noted that 
the senior circuit judge could “designate and appoint any circuit judge of the circuit to hold said 
district court.” See S. Doc. No. 1 140, at 1063 ("There is such a close interrelation between the 
duties and powers of United States district and circuit judges as to make the two offices 
substantially the same within the contemplation of the constitutional provisions relating to 
impeachments”) (emphasis added). The Archbald Impeachment Report accordingly argued that 
Archbald held “civil office, within the meaning of the Constitution, of the same judicial nature as 
the office held by him at the time of the commission of the offenses.” Id. This commonality of 
function and office is obviously different under our Constitutional system when the office in 
which the questioned conduct allegedly took place was a state judgeship and the office from 
which the impeachment occurs is a federal judgeship. (See, e.g., La. CONST, art. V, § 22 
(requiring Louisiana States judges to be elected, rather than appointed.) The effort to fudge the 
difference between federal and state offices and requirements of conduct is both transparent and 
unavailing. To cross this constitutional rubicon would allow future judges to be impeached for 
any prior conduct that suggests some failing that, while expressly not treason or bribery, could be 
claimed to show a corrupt tendency. 
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III. The House’s Own Experts Rejected Pre-Federal Conduct as a Proper Basis For 
Impeachment. 

Realizing that impeachment of a federal judge for pre-federal conduct would be 
unprecedented, the House sought the support of three different law professors - Charles G. 
Geyh, Michael J. Gerhardt, and Akil Reed Arnar- to testify that the alleged conduct “provides a 
sufficient basis for impeachment.” (Dec. 1 5 th Hearing at l.) 17 The House labeled these 
witnesses their “experts” and used their testimony as the basis for passing the Articles. (Id.) 
While endorsing the theoretical basis for Article IV’s impeachment for concealing prior bad acts 
at confirmation, the witness testimony directly refuted the premise of Article II that pre-federal 
conduct may be a proper basis for impeachment. 

In his testimony. Professor Gerhardt notes that “whether or not somebody may be subject 
to impeachment conviction and removal for conduct done prior to occupying that particular 
position. ..can be a difficult question.” (Id. at 24.) In fact, Professor Gerhardt, upon questioning 
by Judge Porteous’s counsel conceded that “there’s not been any successful impeachment; that is 
to say. moved through the House or the Senate” based on events that took place prior to the 
person being a federal officer. (Id. at 52.) Professor Gerhardt broke down such pre-federal into 
“three kinds of misconduct ...” 

1. Misconduct that is committed prior to becoming a Federal judge and that is both 
inconsequential and unknown (or undisclosed) at the time of a judge’s confirmation 
proceeding; 

2. Misconduct that is known at the time the judge is confirmed; and 

3. Misconduct that is egregious but not known at the time of the judge’s confirmation 
proceedings. 


1 Professor Geyh’s testimony focused on the applicable Judicial Codes of Conduct, as 
opposed to the validity of charging and convicting on pre-federal conduct. Accordingly, his 
testimony will not be analyzed in this Motion. 
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(See id. at 29.) Professor Gerhardt concludes that “the Constitution clearly permits impeachment 
in the third circumstance but not necessarily in either of the other two.” (Id. (emphasis 
added).) Gerhardt suggests that the first type of misconduct is by definition “unimportant, 
innocuous, or trivial,” and, “[a]s such it is the kind of misbehavior (if one wants to use that term) 
which no one would expect a nominee to disclose or that would, if disclosed, make any 
difference to the outcome.” (Id.) In fact, much of what is alleged in Article II falls into this first 
category of misconduct that Professor Gerhardt identifies, including the acceptance of six 
lunches - valued at or less than $50 apiece - over a seven year period. 18 These lunches after 
Judge Porteous took the federal bench are among the variety of disparate allegations contained 
within Article II - a constitutional defect in and of itself^ 9 - intended to aggregate a series of acts 
which, individually and together, were not deemed sufficient to warrant any investigation, let 
alone a sanction, from the Louisiana State courts or the Louisiana State Bar. 

In his testimony, Professor Gerhardt continued to explain that the “second type of 
misconduct is likely not to be impeachable, because the proper authority - the Senate - 
effectively ratifies the misconduct at the time it decides to confirm the judge.” (Id. at 30.) 
Professor Gerhardt finishes by arguing that only the “third kind of misconduct” - misconduct 
that is “egregious and not known at the time of confirmation” - is impeachable behavior because 
it is bad behavior that by itself demonstrates a level of “moral depravity and bad judgment that is 
completely incompatible with the responsibilities of a judge.” (Id.) Professor Gerhardt states 

Judge Porteous does not necessarily accept the delineation and categorization of types of 
misconduct advanced by Professor Gerhardt but, for purposes of this motion, submits his own 
analysis of the facts as they apply to that framework. 

The aggregation of claims inherent in Article II and the other Articles is discussed in 
great detail in Judge G. Thomas Porteous, Jr.’s Motion to Dismiss the Articles of Impeachment 
as Unconstitutionally Aggregated or, in the Alternative, to Require Voting on Specific 
Allegations of Impeachable Conduct, being filed concurrently herewith. 
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that it is his understanding “that Judge Porteous has been charged with misconduct that falls into 
this third circumstance.” (Id.) Later Professor Gerhardt states “I’m pretty confident that they 
[the Senate! didn’t know anything about this.” (Id. at 46.) Moreover, Professor Gerhardt stated 
that “I don’t think the Senate knew this information. I'm confident had the Senate known it, it 
would not have done what it did.” (Id.) 

Contrary to Professor Gerhardt’s supposition, discovery in this case shows that the 
underlying allegations in Article II were reported to and investigated by the FBI and submitted to 
the Senate before confirmation, 20 but were correctly found to be unsubstantiated and not 
warranting further action. Beginning on June 24, 1994, during its background investigation of 
Judge Porteous for his federal judgeship nomination, the FBI interviewed numerous witnesses. 
A review of the results of that background investigation, which was undertaken for the purpose 
of review by the Senate, reveals that the government was informed of the allegations of improper 
state court conduct contained in Article II. For example, the FBI was clearly aware that Judge 
Porteous maintained a relationship with the Marcottes. The FBI specifically interviewed Louis 
Marcotte during its background investigation of Judge Porteous, and Marcotte explained that he 
had known the Judge professionally and socially for the past ten years and that he sometimes 
went to lunch with Judge. (See PORT00000047 1, attached as Exhibit 2.) Moreover, confidential 
informants told the FBI that “Louis Marcotte has told people that they ‘kick back’ money to 
Judge Porteous for reducing the bonds.” (PORT000000526, attached as Exhibit 3.) Based on 

While the Mouse Managers supplied a general listing of all documents in their possession 
to defense counsel in the Hastings impeachment. Judge Porteous has been denied such limited 
discovery and House Impeachment Counsel have held back material that they deem unrelated to 
the Articles of Impeachment without concern for what the defense may find useful in 
establishing Judge Porteous’s innocence. The American Bar Association and the Department of 
Justice have refused to directly provide documentation of their investigations into Judge Porteous 
to the defense. These matters are the subject of Motions for Assistance, which were previously 
filed with the Senate and are currently under review by the Committee. 
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this information, the FBI conducted additional interviews and further investigation and 
specifically sent an additional “note to DOJ” - all of which was provided to the Senate. (See 
PORT000000530, attached as Exhibit 4.) The additional information known to the Senate prior 
to Judge Porteous’s confirmation is detailed in the chart below. 


Information In FBI Background investigation of Judge Porteoue Provided to Senate Prior to 
“* '<■ r ;- Confirmation . ; 


Prior to confirmation, the FBI interviewed Louis Marcotte. who told the FBI that “he has known the 
candidate for approximately len years” and that he "knows the candidate professionally and socially ' 
(POR 10000(1(1471. attached as Exhibit 2 ) 


Judge Porteous knew and was 

associated with the Marcottes P r *o r t0 his confirmation, the FBI interviewed an individual, who asked that his/her identity remain 
anonymous, hut who stated that “Judge Porteous works with certain individuals in writing bonds, 
specifically . Louis and Lori Marcotte." (PORT000000526, attached as Exhibit 3.) (The Justice 
Department has refused to reveal the identity of this source to the defense.) 


Judge Porteous dined with the Prior to confirmation, the FBI interviewed Louis Marcotte, who told the FBI "that he 
Marcottes to lunch with the candidate and attorneys in the area.” (PORTOOOOOQ471, attached a: 


Judge Porteous accepted things Prior to his confirmation, the FBI interviewed an individual, who asked that his/her identity remain 
of value from the Marcottes, anonymous, hut who stated that the Marcottes "frequently give the judge and his staff cakes, 
including meals, trips, home sandwiches, booze, and soft drinks" (PORT000000526, attached as Exhibit 3.) (The Justice 

repairs, and car repairs Department has refused to reveal the identity of this source to the defense.) 


Prior to his confirmation, the FBI interviewed an individual, who asked that their identity remain 
anonymous, but who stated that "Louis Marcotte has told people that they 'kick back' money to Judge 
Porteous for reducing the bonds." (PORT000000526, attached as Exhibit 3.) This information was 
highlighted in a separate "note" to the Department of Justice, sent on August 19, 1994, months before 
Judge Porteous was confirmed. (PORT000000530, attached as Exhibit 4.) (The Justice Department 
has refused to reveal the identity of this source to the defense ) 

Prior to his confirmation, the FBI interviewed an individual, who asked that his/her identity remain 
anonymous, but who stated that Judge Porteous 'frequently sign(ed) bonds ahead of time for 
bondsmen." (PORT000000526, attached as Exhibit 3 ) (The Justice Department has refused to reveal 
the identity of this source to the defense ) 



Prior to his confirmation, the FBI interviewed an individual, who asked that their identity remain 
Judge Porteous set reduced and anon V mous - hut who staled that the candidate "indirectly received SI 0,000 from an individual in 
split' bonds as requested by the exchange for the candidate reducing his bond." (PORT000000463, attached as Exhibit 5); the FBI 
Marcottes interviewed an individual, whose identity has been redacted from discovery documents, who reported 

that Louis Marcotte told the girlfriend of an individual who had been arrested that it would take 
$1 2.500.00 to get (the boyfriend] out of jail” and that "$10,000.00 of this would go to Judge Porteous 
for the bond reduction.” (PORT000000524, attached as Exhibit 6 ) This information was highlighted in 
a separate “note" to the Department of Justice, sent on August 19. 1 994, months before Judge Porteous 
was confirmed (PORT 0000005 30, attached as Exhibit 4.) (The Justice Department has refused to 
reveal the identity of this source to the defense.) 


Prior to his confirmation, the FBI interviewed an individual, who asked that his/her identity remain 
anonymous, but who staled that "Porteous was "paid to reduce a bond" in a different case and "had 
been given $1,500 to reduce a bond" in that matter (PORT000000526, attached as Exhibit 3.) This 
information was highlighted in a separate "note" to the Department of Justice, sent on August 19, 
i 994, months before Judge Porteous was confirmed (PORT000000530, attached as Exhibit 4.) (The 
Justice Department has refused to reveal the identity of this source to the defense.) 


Judge Porteous improperly set 
aside or expunged felony- 
convictions 


Prior to his confirmation, the FBI interviewed an individual, who asked that his/her identity remain 
anonymous, but who stated that Judge "Porteous had transferred a case from another division to his 
[Porteous] to help [redaction follows]." (POR.T000000526, attached as Exhibit 3.) (The Justice 
Department has refused to reveal the identity of this source to the defense.) 
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Professor Gerhardt is not alone in believing that what the Senate knew prior to the 
confirmation would be material to impeachment proceedings based on pre-federal conduct. One 
of the House Managers, Congressman Gonzalez, stated that he was concerned about “[w]hat was 
the Senate was privy to.” (Dec. 15 th Hearing at 45.) He asked rhetorically, “How much did the 
Senate know?” (Id.) This concern was well founded and appears to be of even greater import in 
light of the information that House Impeachment Counsel now has made available to the 
defense, despite failing to cite it in the House Report. 

Thus, even if the Senate were to conclude that the Porteous case did not fall into either of 
the first two Gerhardt categories, the case would not qualify for impeachment under the 
testimony of the House’s own witnesses. Indeed, putting aside the fact that these allegations 
were known before confirmation, the Senate, according to Professor Gerhardt, would need to 
determine that the alleged misconduct rose to the level of “moral depravity,” a high standard that 
would seemingly not apply to the alleged receipt of things of small value like meals, car 
maintenance, and the like. If accepting occasional lunches from professional associates in the 
small and closely connected legal community of Jefferson Parish. Louisiana, is a case of “moral 
depravity,” not just courts but legislatures must be considered dens of depravity. In fact, both the 
House and Senate rules currently provide a general de minimis exception for gifts from private 
sources and allow for the acceptance of a gift (including the gift of a meal) if the gift has a value 
of below $50. House Rule 25, cl. 5(a)(1)(B); Senate Rule 35, para. 1(a)(2). In fact, prior to 
1996, there were no limits on the acceptance of free meals by members of Congress. (See House 
Ethics Manual, Cmte. on Standards of Official Congress, (2008 ed.), at 27-28. 21 ) Judge 


The gift rules have changed repeatedly over the last several decades: 
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Porteous’s acceptance of the gifts from the Marcottes each appeared to be of a value below or 
close to $50.00. As such, to convict Judge Porteous for the acceptance of these gifts, if they 
occurred, would assert evolving ethical standards that the Senate, acting as a jury in this matter, 
has rejected in its own ethical rules. 

Finally, even if it is assumed that the acceptance of such gifts and other allegations in 
Article II did occur and was not disclosed to the Senate prior to confirmation, the third (and only 
impeachable) category for pre-federal conduct described by Professor Gerhardt would be the 
basis not of Article U, but Article IV. Professor Gerhardt concludes that “fraudulent suppression 
or misrepresentation of prior misconduct” is the most logical type of pre-federal behavior that 
would give rise to an impeachment of a federal officer. (Dec. 1 5 th Hearing at 52.) Article IV 
alleges the failure to disclose such conduct. Article II seeks to remove Judge Porteous based on 
the underlying conduct itself. There is a fundamental difference. One act - the failure to 
disclose information about these acts - allegedly occurred during confirmation, as described in 


• From 1968 to 1990, the gift rules restricted the ability “to accept gifts from persons with 
a direct interest in legislation” but otherwise did not place a limit on meals or gifts 
received by members of Congress. 

• From January I, 1992, through December 31, 1995, the gift rules prohibited the 
acceptance “of gifts worth a total of more than $250 from any source in any one year.” 
Exempted from this limitation, however, were “gifts of food and beverages consumed not 
in connection with gifts of lodging, local meals, without any restriction as to cost or 
the source of the payment.” 

• In 1996, the House approved a new gift rule “that imposed significant, new limitations” 
on the acceptance of gifts, including the elimination of the meal exemption. The Senate 
gift rule included a provision that “generally allowed the acceptance of any gift valued 
below $50, with a limitation of less than $100 in gifts from any single source in a 
calendar year.” In 1999, the House amended its gift rule to incorporate this provision of 
the Senate rule, allowing acceptance of gifts, including meals, if valued below $50. 

See House Ethics Manual, Cmte. On Standards of Official Congress, (2008 ed.), at 27-29. See 
also , Robert F. Bauer et al.. Lobbying Under the New Disclosure and Gift Ban Requirements 
(Am. Law. Inst.- Am. Bar Assoc. Course of Study, Feb. 21, 1997). 
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Article IV. The other acts, described in Article II, allegedly occurred over the course of a 
decade-long State judgeship. Notably, Professor Gerhardt recognized that even the third 
category presents “a difficult question,” but it is a question that is raised only by Article IV, not 
Article II. (Id. at 24.) 

The House Managers’ other expert, Professor Akhil Reed Amar, also identified only a 
couple of specific circumstances in which a judge can be impeached for pre-federal conduct: (I) 
an individual “who bribes his very way into [the impeachable] office,” and (2) “a person who 
procures a judgeship by lying to the President and lying to the Senate.” (Id. at 1 8.) 

Like Professor Gerhardt, Professor Amar focuses on whether information was falsified at 
confirmation as opposed to the underlying pre-federal conduct. Indeed, when pressed, Professor 
Amar states that “the State court stuff, well, that’s arguably just State Court stuff,” 
indicating he did not believe that it, on its own, rose to the level of an impeachable offense. (Id. 
at 47 (emphasis added).) 

Professor Amar does not identify any additional pre-federal or pre-office conduct that 
amounts to an impeachable offense and notably does not substantively discuss or apply his own 
standards to the conduct alleged in Article II. The House Managers probed whether Professor 
Amar would agree that an article of impeachment could be based solely on the pre-federal 
conduct as opposed to the failure to disclose information at confirmation. Professor Amar 
tellingly answered by describing Article IV, rather than Article II, in this exchange with 
Congressman Schiff: 

Congressman Schiff: But let’s remove the affirmative duty to disclose and the 
questions of the Senate, and let’s just focus on the conduct that took place before 
he was on the Federal bench. Do you believe that conduct in and of itself would 
be a basis for impeachment? Is there ample precedent or any precedent that 
conduct that solely predates the Federal bench in and of itself is a sufficient basis 
to impeach? 
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Professor Amar: His concealment of this - if he had told everyone about it and 
been confirmed anyway, then in effect there is a kind of res judicata in the Senate 
itself that, having been given the facts and fairly adjudicating whether they want 
this person to hold office..,. He could have come forward, but he concealed it. 

And that undercuts his ability to be a judge. 

(Dec. 1 5 th Hearing at 35.) What Professor Antar described is the claim under Article IV relating 
to omission of disclosure, as opposed to the claim under Article II relating to the actual 
commission of the pre-federal acts. Moreover, like Professor Gerhardt, Professor Amar 
recognized that even an Article IV claim would be invalid if the allegations were known to the 
FBI or Senate, as they were in this case. Accordingly, both of the experts who focused on 
impeachment rejected the basis for Article II. just as the Senate has historically rejected such pre- 
office claims. 

IV. Tile Post-Federal Conduct Alleged in Article II - Socializing and Networking - 
Involved No Dishonesty and Is Not an Impeachable Offense. 

As discussed above, the only federal bench misconduct alleged in Article II is that Judge 
Porteous “used the power and prestige of his office to assist the Marcottes in forming 
relationships with State judicial officers and individuals important to the Marcottes's business. 
... Accordingly, [he] has engaged in conduct so utterly lacking in honesty and integrity that he is 
guilty of high crimes and misdemeanors, is unfit to hold the office of Federal judge, and should 
be removed from office.” (Article II.) 

The House alleges that Judge Porteous allegedly “attend[ed] meals with the Marcottes 
and other judicial officers,” “receive[ed] the benefit of those free meals,” and “provided the 
opportunity for the Marcottes to show off their relationship with him” thus constituting behavior 
“utterly lacking in honesty and integrity.” (House Report at 20, 4.) In fact, Judge Porteous 
conferred no judicial benefit upon his longtime friends, the Marcottes, for their occasional 
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appearances with and gifts to him. The only benefit he is even alleged to have conferred on the 
Marcottes as a federal judge is the benefit of socializing and networking. ( See House Report at 
20 (premising the discussion of Judge Porteous’s federal-bench conduct on the statement that his 
conduct “did not involve taking judicial actions to benefit the Marcottes” and conceding that 
“there is no evidence that Judge Porteous specifically communicated to these judges that he 
sought or intended for the Marcottes to form corrupt relationships with them , . . .”) (emphasis 
added).) They simply went to lunch together. 

In Article II, therefore. Judge Porteous is being impeached because the House 
disapproves of his personal associations, a remarkably slippery slope for a new standard of 
impeachment. It is a unsettling small step from penalizing a judge for his social interactions to 
penalizing him for his politics or his religion, if such were to be distasteful to some Members of 
Congress. This is not a far-tetched idea. The Senate has, at least, entertained movements such 
as the “Impeach Earl Warren” campaign over de-segregation. 

For centuries, the Senate has maintained clear lines on the limits of impeachable conduct. 
Allowing Article II to go forward would render all of the precedent meaningless by allowing a 
judge to be removed on the basis of his role in forming unpopular social relationships. What is 
striking about this is that the House does not cite any specific violation of judicial ethics rules in 
Jefferson Parish or any past removal of a judge for similar social events or “unsavory” friends. 
Thus, the House would have the Senate remove a federal judge for conduct that occurred decades 
ago which the forum state does not deem worthy of sanction. 

The most damning federal conduct that the House Report can allege is that Judge 
Porteous merely “brought strength to the table” when accompanying Louis Marcotte in business 
settings, a fact that may well have been lost on Judge Porteous who simply believed he was 
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dining with friends and acquaintances. (House Report at 79.) The House does not, and could 
not, claim a direct violation of any federal ethical rule for Judge Porteous to accept a handful of 
lunches front the Marcottes who were personal friends and had no business before his federal 
court. 

To conclude that having poor judgment in one’s personal relationships constitutes an 

impeachable offense would create a fluid and arbitrary line for future impeachments, making 

them subject to partisan mischief and mortally challenging judicial independence. Such a 

standard, potentially, would have subjected some of the leading jurists of the last two centuries to 

impeachment. For example. Justice Anton Scalia was criticized for accepting hunting trips with 

former Vice President Dick Cheney before ruling on a case in which Cheney’s office was a 

party. See Gina Holland, Justice Scalia: No Apologies for Hunting Trip With Cheney , Wash. 

POST (Feb. 1 1, 2004) ( quoting Justice Scalia as stating “It's acceptable practice to socialize with 

executive branch officials when there are not personal claims against them. That's all Pm going 

to say for now. Quack, quack.”). Likewise, Justice Felix Frankfurter and some of his colleagues 

were accused of ex parte communications and other conflicts in leading cases. See generally 

Jonathan Turley, Tribunals and Tribulations: The Antithetical Elements of the Military Justice 

System in a Madisonian Democracy, 70 GEO. Wash. L. Rev. 649, 737 (2002); see also David J. 

Danelski, The Saboteurs' Case, 1 JOURNAL OF Sup. COURT HiST. 61, 69 (1996). As Professor 

Stempel has summarized, the use of the power and prestige of one’s office and the showing of 

favoritism, along with breaches of intra-bench confidentiality, have been deployed routinely by 

the most respected judges in American history: 

Justice William Johnson, President Jefferson’s first appointment to the Court, 
regularly engaged in lengthy correspondence with Jefferson in which Jefferson 
sought to influence the internal functioning of the Court. In many of these letters, 
Jefferson sought to convince Johnson to work to return the Court to the earlier 
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practice of seriatim opinions rather than the single majority opinion pioneered by 
Jefferson’s arch-rival. Chief Justice John Marshall.... 

Justice Samuel Chase, appointed by President Washington in 1796, began his 
political career as a Republican but converted to the Federalist cause with such 
enthusiasm that while on the Court he actively and publicly campaigned for the 
presidency of John Adams. This and some celebrated episodes of intemperance 
on the bench sufficiently angered Congress that Chase was impeached and tried, 
but acquitted.... 

Justice Joseph Bradley, who served on the Court from 1870 until 1892, was... 
criticized for hearing a petition for appointment of a receiver brought by an old 
friend acting as counsel for the petitioner. His choice of receiver was also 
criticized by some who alleged misfeasance in the sale of the debtor’s 
properties.... 

Justice Willis Van Devanter, a 1910 Taft appointee, delivered two opinions in 
cases involving former client the Union Pacific Railroad. Harding appointee 
Pierce Butler also delivered court opinions involving his former railroad client, 
the Great Northern Railroad.... 

A perhaps even more suspect extracurricular activity of Justice Frankfurter 
recently attained considerable attention when his protege and former law clerk 
Philip Elman revealed in an interview that he and Justice Frankfurter had 
numerous conversations regarding internal court discussions. Justice Frankfurter 
was, in essence, informing Elman, then an Assistant Solicitor General for civil 
rights cases, of the positions of the Justices regarding segregation, and advising 
Elman as to how best involve the Government in the litigation chapter of the civil 
rights movement of the 1 940s and 1950s.... 

Justice Abe Fortas’s close ‘kitchen cabinet’ relationship with President Lyndon 
Johnson demonstrated that the problem of the advisor-Justice did not end with 
Justices Brandeis and Frankfurter. The w-eight of authority suggests that Justice 
Fortas was frequently advising the President on matters ranging from Vietnam 
War strategy to re-election planning. This seemingly was widely known in 
Washington and tolerated until Justice Fortas’s financial dealings brought him 
under an unfavorable spotlight. 

See Jeffrey W. Stempei, Rehnquist, Recusal, and Reform, 53 BROOKLYN L. REV. 589, 622-24 
(1987) (internal citations omitted). 

Here, the House is seeking a conviction of Judge Porteous for acts that Congress has 
previously recognized do not constitute impeachable offenses. See Hastings v. Judicial 
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Conference of the U.S . , 593 F. Supp. 1371, 1382 (D.D.C. 1984) (“Congress therefore did not 
intend to authorize investigation and formal proceedings against a judge for one or two isolated 
instances of possibly unethical or inappropriate official conduct unless such conduct, by itself, 
could amount to an impeachable offense,”). To seek impeachment and conviction here is to 
return to the prior English standard that allowed impeachment for ill-defined “divers deceits.” 3 ^ 
See Leon R. Yankwich, Impeachment of Civil Officers Under the Federal Constitution, 26 GEO. 
L„J. 849, 853 (1938); see also Jonathan Turley, Senate Trials and Factional Disputes: 
Impeachment as a Madisonian Device, 49 Duke L.J. 1,11 (1999). The guarantee of life tenure 
and judicial independence means nothing if removal can occur on the basis of poor judgment in 
social acquaintances or, in the instant case, a small number of lunches during federal service. 

CONCLUSION 

Article 11 represents a new and dangerous precedent on many levels. It would erase 
centuries of precedent where the Senate has confined removal offenses to federal or in-office 
conduct. It would contradict the House’s own experts on what constitutes an impeachable 
offense. It would remove a federal judge for alleged ethical misconduct as a state judge that 
Louisiana has never sought to punish. Finally, it would use impeachment to address acts that 
Congress, itself, has stressed should be dealt with in informal proceedings. Such a new standard 
would leave judges with little idea of what acts over decades of pre-federal conduct could be 
used as the basis for removal. It would produce the very situation that the Framers sought to 
avoid: judges serving at the pleasure of Congress, which can impeach for conduct not limited to 
their federal office or even period of federal service. 

22 “Diver deceits” appeared to refer to an alleged pattern of untrue or misleading statements 
or actions. Leon R. Yankwich, Impeachment of Civil Officers Under the Federal Constitution, 
26 GEO. L.J. 849, 853 (1938). 
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WHEREFORE, Judge Porteous respectfully requests that the Senate dismiss Article II in 
its entirety. 


Respectfully submitted. 

Is/ Jonathan Turley 

Jonathan Turley 
2000 H Street, N.W. 

Washington, D.C. 20052 
(202) 994-7001 

/s/ Daniel C. Schwartz 

Daniel C. Schwartz 
John C. Peirce 
P.J. Meitl 

Daniel T. O’Connor 
Amos Jones 
BRYAN CAVE LLP 
1 155 F Street, N.W., Suite 700 
Washington, D.C. 20004 
(202) 508-6000 

Counsel for G. Thomas Porteous, Jr. 

United States District Court Judge for the Eastern 
District of Louisiana 

Dated: July 21, 2010 
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CERTIFICATE OF SERVICE 

I hereby certify that on July 21, 2010, I served copies of the foregoing by electronic 
means on the House Managers, through counsel, at the following email addresses: 

Alan Baron - abaron@sevfarth.com 
Mark Dubester - mark,dubestcr@mail. house. nov 
Harold Damelin - harold.damelin@inail.house.t>ov 
Kirsten Konar — kkonar@;scvfarth.com 
Jessica Klein — jessica.klein@,mail. house. eov 

/s/ P.J. Meitl 
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Beef Connection Steak House 


501 Gretna Boulevard 
(Comer Belle Chasse Hwy 
& Gretna Blvd.) 
Gretna. LA 70063 

For Reservations Call: 
(604) 366-3275 
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Transactions Continued 


Amounts 




August 25, 1997 " 352.43 

BEEF CONNECTION GRETNA LA 
RX)D AND BEVERAGE 
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Continued on next page 
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DUPLICATE COPY 

Customer Service Page 1 of 10 
800-528-4800 
(24 hours/ 7 days) 


krsonal Card Statement of Account 


lorTm marcotte 


Ctoslrg Dale 

December 20, 1997 


Aucourt Nuttbw 


Statement includes paymenis 
* indicates posting date. 


Previous Card Salarc* t 

Cart PaYTOrtaCrocHs £ 

MewCwdCtaiges S 

Mew Card Balance 4 

2,427.84 

" -2,427.34 

9,749.67 



and charges received by December 20, 1997. 


CustomExtras! Charge 
with 1-80G-SENQ-FTD by 
t 1/31/98 to receive a 
I valuable CustomExtras 
offer} To order flowers, 
plants and gifts dial 
1-aOO-SEND-FTD 
(1 -800-736-3383) today! 


Your payment is due in full. Please pay by 01/05/98. 

Card Transactions for LORI M MARCOTTE 

Cad 377f-53fti7 6-S»03 

December M 997 * - ' ■, “ ~ - - 1 , 943.23 

PAYMENT RECEIVED - THANK YOU - ' 


Please refer to page 8 
for important information 
regarding your Card 
Account 


November 19, 1997 
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cc 003097359 ___ 
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Continued on reverse 


Payment Coupon 


LORI M MARCOTTE 
33 WILLOW DR 
GRETNA LA 70053^4844 


Please Pay By; 

January 5, 1998 

Total Amount One 
$9,749.67 


Please enter account 
number on all Checks and 
correspondence. Payable 
in U.S. Dollars upon 
receipt with a check drawn 
on a bank in the U.S. or . 
money order, proms able 
through the U.S. banking 
system. 
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Check here if address or 
telephone number has 
changed. Note changes 
on reverse side. 


Mail Payment to: 


AMERICAN EXPRESS TRS 
SUITE 0001 

CHICAGO IL 60679-0001 
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August 5, 1998 268.84 

BEEF CONNECTION GRETNA LA 
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Gretna, LA 70053 
504 - 366-3275 


3900 Williams Blvd 
Kenner, LA 70065 
504 - 466-4003 
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Monthly Planner for February 2000 
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^■hiary 1 , 2000 328.94 

WkF CONNECTION GRETNA LA 
FOOD AND BEVERAGE 
TIP tSO.OO 

R*taara;tM01199U - 
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Printed by Calendar Creator for Windows on 11/6/2000 
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Where service matters. 
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CREDIT LIMIT 

40,000.00 

CASH ADVANCE BALANCE 

.00 

NEW BALANCE 

11,991.61 

MINIMUM PAYMENT DUE 

360.00 

AVAILABLE CREDIT 

28,008.39 

PAYMENT DUE DATE 

12-30-00 


CORPORATE ACCOUNT ACTIVITY 


bail BONOS UNLIMITED INC 


TOTAL CORPORATE ACTIVITY 
10,742.19 


Haforanca Humhar 
7427Q5303140 100001 20014 


Transaction Oatiriptlan 
PAYMENT RECEIVED - THANK YOU 


8.74Z.19 , PY 
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Tranuction Description 

OAK HARBOR GOLF CLUB BANNOCKBURN IL 
BEEF CONNECTION STK HOUi GRETNA LA 
CHEVYS FRESH MEX HARVEY LA 
SPLASH OF ST BERNARD CHALMETTE LA 
SHELL N0.2171 961 0340 NEW ORLEANS LA 
TEXACO INC 443IZ270081 NATCHITOCHES LA 
COMPORT SUITES MONROE LA 
107114 ARRIVAL 11-28 -00 

COMFORT SUITES MONROE LA 
107113 ARRIVAL tl-20-00 

COMFORT SUITES MONROE LA 
107118 ARRIVAL 

OUTBACK #1351 W. MONROE LA 
MANSUR'S RESTAURANT BATON ROUGE 
CHINA DOLL HARVEY LA 
ENTERPRISE RENTACAR GRETNA LA 
0250402 * 1 

KIM SON RESTAURANT GRETNA LA 
TEXACO INC 44188772636 CHALMETTE LA 
EXXON PCS 91 51930277 COVINGTON LA 
CASINO MAGIC • BOSSIER a BOSSIER CITY IA 
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COMFORT INNS ALEXANDRIA ALEXANDRIA LA 
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CHEVYS FRESH MEX HARVEY LA 
HOLIDAY INNS-WE5TBANK GRETNA LA 
S493 ARRIVAL 11-17-00 ■ 

LYNN'S HALLMARK GRETNA LA 
INTERACTIVE INFO SYS I 301-SJS-OTW CO 
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DBT ONLINE INC 561-S92-598D FL 
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Continued on next page 
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«JG-05-!994 H = 29 FRO 1 , FBI NBJ ORLEANS 


TO 


8-2B2324 F 


P. 003x011 


1 


77A-HQ- 

CDT:cdt 

New Orleaijs Division 
at Gretna,[ Louisiana 

REFERENCE 


Agent 


(The following investigation was conducted by Special 
s on 8/1/94. 


(LOUIS M. harcotts ill. Bail Bondsman, 221 oerblgny 
street, p -' advised that he has Known the oandidate 

for approximately ten years, since the candidate has been a 
judgo. He knows the oandidate professionally and socially. 
MARCOTTE said he sometimes goes to lunch with the candidate and 


attorneys 


in the area, sinoe KKRCOTTE's office is across the 


3treet frcm the courthouse. 

MARCOTTE believes the candidate has a good professional 
reputation and has heard the candidate is very bright and makes 
decisions guiokly in the courtroom. MARCOTTE said he is really 
helpful aid available for everybody. He stated that the 


candidate 


is open-minded and fair, but is not a "push-over." 


MARCOTTE advised that the candidate is tough on sentencing. 

He said the candidate is a very hard worker and many 
times is the only judge still working in the evenings when 
MARCOTTE toes to the Gretna courthouse to negotiate bonds with 
the judge: . MARCOTTE advised that family members of individuals 
in jail w:.ll come to MARCOTTE to get bonds. The family members 
are supposed to give the bondsman 10% of the set hond. If a bond 
is set for $10,000 the family has to come up with $1,000 to give 
to the bondsman. Many times the family cannot come up with the 
10%, so M, .P.COTTE goes to the judges to try to lower the bond. He 
stated th< t 2% of money received by the bondsman goes to the 
judges. He advised that the judges are willing to lower 3et 
bonds, because if they don't the families will not be able to pay 
the bonds at all. This way at least some funds will go back into 
the court system. 

MARCOTTE said the candidate is of good character and 
has a good reputation in general. He said the candidate is well- 
respected and associates with attorneys who are upstanding 
individuals. He doe3 not know the candidate to associate with 
anyone of questionable character. 


P0RTD00000471 
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AUG- 11-1994 11:31 FROM 


MEW OR.EPNS SGXJfiD ? TO 


8-202324 F P-04 


Ff N (Her. 1MS43) 


77A-HQ- F 


Ck»ta»i*iw 0 / FD-XJ2 e* 


HO T-6 


9/8/94 3 


£ 


HO T-6 further advised that he/she had heard that DIANE 
BOtJRG, in the Clerk's office, had told people that P0RTE0U3 was 
signing the bonds in blank. (NO T-6 advised that he/she believed 
this practice was illegal) . NO T-6 also heard that BOORG was 
reprimanded for signing the bonds with just a judge's signature 
without verifying the property. 

no T-6 also advised that he/ she had heard of another 
oase where PORTEODS was paid to reduce a bond. NO T-6 advised 
that he/shs heard that PORTEODS had been given $1,500 to reduce a 
bond in a matter which he/ she hey^ired involved a TRACT IRELAND 
who had been arrested for theft. According to the person with 
whom NO T-6 spoke, PORTEODS reduced the bond from $ 500,000 cash 
to $50,000 property in return for the payment of $l,soo. no t- 6 
further commented that he/ she has heard that Judge PORTEODS works 
with certain individuals in writing bonds, specifically Bondsman 
ADAM BARNETT, Attorney RALPH BARNETT (Adam's father)'; PAUL 
BOUDOOSQDE, and other bonding people such as LOOTS and LORI 
MARCOTTE. Apparently LOOTS MARCOTTE has told people that they 
"kick back" money to Judge PORT SOUS for reducing the bonds. They 
also frequently give the judge and his staff cakes, sandwiches, 
boose, and soft drinks. NO T-6 has also heard from various court 
personnel that DIANE BOURG is still signing the bonds that the 
judges give to her, even though they ate not properly filled out. 


NO T-6 advised that he/she had also heard that PORTEODS 
had transferred a oase from another division to his fPORTBOOS') 
to help e 


wnen cno case was reassigned to PORTEODS, he (PORTEODS) 
gave the individual probation. NO T-6 advised that he/she had 
not heard whether PORTEODS had ever taken any money for cases and 
he/she advised that he/she did not think he had but that he did 
frequently sign bonds ahead of time for bondsmen. 




PORTOOQOO0526 
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8/19/94 


RE: GABRIEL THOMAS PORTEOUS , JR. 

BACKGROUND INVESTIGATION 

PRESIDENTIAL APPOINTMENT WITH SENATE CONFIRMATION 

The background investigation on Mr. Gabriel Thomas 
Porteous was opened on June 24, 1994. Mr. Porteous is currently 
a judge in Gretna, Louisiana. Mr. Porteous is being considered 
for a Presidential appointment as a United States District Court 
Judge for the Eastern District of Louisiana, a position which 
requires Senate confirmation. Partial investigations were 
furnished to your office on July 29, 1994, and August 8, 1994. 

An individual who requested total confidentiality, 
characterized as NO t- 6, advised that he/she has heard that the 
candidate was once paid $10,000 to reduce a bond for an 
Individual named Keith Kline. T-6 advised that an unknown female 
approached a bail bondsman named Lewis Marcotte to arrange for 
Kline's immediate release. Marcotte allegedly contacted a lawyer 
named Phillip Boudousque, who subsequently approached the 
candidate to get a bond reduction for Kline. T— 6 advised that 
Boudousque delivered $10,000 to the candidate from the unknown 
female to secure the bond reduction. T-6 further advised that 
he/she heard that the candidate was paid $1500 to reduce the bond 
of an individual named Tracy Ireland. T-6 also stated that Lewis 
Marcotte has told people that the candidate receives "kick backs" 
for reducing bonds. 

T-6 also advised that he/she heard that an individual 
named Jolene Acy had smoked marijuana with the candidate and had 
also been at a party on a yacht allegedly owned by the candidate 
where cocaine and marijuana was used. 

Several individuals were interviewed to include 
Boudousque, Harcotte, and Aoy. All denied the allegations put 
forth by T-6 and favorably recommended him. 

T-2 was recontacted and could provide no examples of 
how the candidate lives beyond his means. 

The candidate was reinterviewed and denied all the 
allegations put forth by T-6. 

The background investigation is complete. 


PQRT000000530 
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l (Rev, 01/21/91) DEPARTMENT OF JUSTICE 

FEDERAL BUREAU OF INVESTIGATION 
COMMUNICATION MESSAGE FORM 


A PAGE 5 UNCLAS 

CANDIDATE INDIRECTLY RECEIVED AlD-,000 FROM KLINE FOR REDUCING HIS 
BOND-, BUT THAT KLINE HAD TO GET HIS LAWYER TO GET THE MONEY BACK 

F 

E SHOULD BE ASKED! A) WHAT IS THE SIGNIFICANCE OF 6 
£ AND WAS IT A RESULT OF ANYTHING THE CANDIDATE DID OR 

AS A RESULT OF THE ALLEGED ♦UMHJO PAYHENT TO THE CANDIDATE?! B) 
HOW DID E HEAR ABOUT THE 4ia-.QOO PAYMENT TO THE CANDIDATE? DID 
£ TELL E ?! AND C) WHY DID E 

E 

NEW ORLEANS IS REflUESTED TO CONDUCT THE INTERVIEW OF £ 

AND SUREP RESULTS TO FBIHCN ROOM <(333, ATTN! PSS s 

BT 

/III 


P0RT000000463 
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aXT-11-1984 1 15 30 FRO n '=1 fCU QRLEfiFS SQCBD 7 TO 


8-202324 F P.0Z 


-v}« 0 lor. MM2) 


- 1 - 

FEDERAL BUREAU OF INVESTIGATION 


D*tf of «*a*crip6oo 


8/10/94 


NO T-6, who reguested that his/her identity be 
protected from anyone outside the FBI, was contacted regarding 
his/her knowledge of the candidate. 

NO T-6 advised that he/she had heard from an individual 
whom he/she declined to identify but described as reliable that 
THOMAS PORTEOUS was paid 510,000 to reduce a bond. HO T-6 
advised that this unnamed Individual told him that wheifTBITH 
KLINE was arrested by the Jefferson Parish Sheriff's offioe 
(JPSO) for a cocaine-related charge, KLINE's girlfriend, whose 
name NO T-6 could not remember, had approached LOUIS KARCOTTE at 
WMKOTTE'S bail bond office on Derbigny Street in Gretna to 
^arrange bail for KLINE. 

NO T-6 heard that this unknown female wanted MARCOTTE 
to get KLINE out of jail immediately. KARCOTTE telephoned a 
lawyer named PHILLIP J. BOUDOUSQUE, Gretna, Louisiana. 

BOUDOUSQUE came over to the office and talked.to MAROOTTE with 
the unknown female. NO T-6 advised that during part-of the 
conversation, boudousque told. KLINE's girlfriend and MARCOTTE 
that he would approach Judge' THOMAS PORTEOUS and attempt to get a 
bond reduction for KLINE. 

The female left and came back later that evening with a 
large amount of cash in a shoe box. NO T-6 heard that MARCOTTE 
told KLINE's girlfriend that it would take $12,500.00 to get 
KLINE out of jail. He (MARCOTTE) advised that $ 10 , 000.00 of this 
would go to Judge PORTEOUS for the bond reduction and the other 
$2,500.00 would go directly for the bond. He (MARCOTTE) stated 
that boudousque would write up the $ 10 , 000.00 as attorney's fees 
in ordor to protect the judge. 

NO T-6 advised that he/she had heard from 6 


ACY has repeated to an individual who advised NO T-6 


bn****** 5 8/B/94 « E Louisiana KHf 77A-HO- r 

<7 SA s :rsg nwaau m 8/10/94 


Tfcll coaeio, bmiW twwoekUKa, of fire P3E 14 a 6c pwpMJ' W (hi F81 ud n to /wr fwr, 

it tad tt» weiccU Art to lx diitfibtitaJ outride jour tgaacr. <~T 
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3n ®Ije Senate of je ZHntteb States 

Sitting as a Court of Impeachment 

) 

In re: ) 

Impeachment of G. Thomas Porteous, Jr., ) 

United States District Judge for the ) 

Eastern District of Louisiana ) 

) 


JUDGE G. THOMAS PORTEOUS, JR.’S MOTION TO DISMISS ARTICLE III 
OF THE HOUSE OF REPRESENTATIVES’ ARTICLES OF IMPEACHMENT 


Jonathan Turley 
2000 H Street, N.W. 

Washington, D.C. 20052 
(202) 994-7001 

Daniel C. Schwartz 
P.J. Meitl 

Daniel T. O’Connor 
BRYAN CAVE LLP 
1 155 F Street, N.W., Suite 700 
Washington, D.C. 20004 
(202) 508-6000 

Keith Miles Aurzada 

John C. Leininger 

BRYAN CAVE LLP 

2200 Ross Avenue, Suite 3300 

Dallas, Texas 75201 

(214) 721-8000 

Counsel for G. Thomas Porteous, Jr. 
United States District Court Judge 
for the Eastern District of Louisiana 


Dated: July 21, 2010 
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NOW BEFORE THE SENATE, comes Respondent, the Honorable G, Thomas 
Porteous, Jr„ a Judge of the United States District Court for the Eastern District of Louisiana, 
and respectfully requests that the Senate dismiss Article III of the Articles of Impeachment for 
failure to state an impeachable offense. In support. Judge Porteous states as follows. 

INTRODUCTION AND SUMMARY 

Article III alleges improprieties and errors in connection with Judge Porteous’s personal 
bankruptcy proceeding. That misconduct - even if it occurred exactly as alleged - does not 
constitute an impeachable offense. Placed in the context of the full facts and real-world 
bankruptcy practice, Judge Porteous’s conduct did not materially affect any creditor and did not 
warrant so much as a reprimand from the bankruptcy trustee or the bankruptcy court. While 
Judge Porteous made errors, his conduct constitutes no more than common problems frequently 
found in personal bankruptcy cases, which rarely merit formal action, even at the bankruptcy 
court level, let alone elevation to constitutional impeachment. If conduct of this sort were to rise 
to the level of a high crime or high misdemeanor for impeachment, countless similar errors in 
filings by public officials could be used as grounds for removal. 

The Department of Justice conducted an extensive investigation into the conduct alleged 
in Article III, and ultimately declined to pursue any criminal charges against Judge Porteous. 
Indeed, the Justice Department specifically declined to prosecute Judge Porteous because of its 
concern that it would be unable to prove “materiality” and “intent,” as well as to provide 
consistency in charging decisions concerning bankruptcy and criminal contempt matters.” (See 
Exhibit 1 hereto.) Given that decision, as well as the bankruptcy court’s decision not even to 
criticize Judge Porteous, who faithfully repaid his creditors as ordered by that court. Article III is 
shockingly out of step with past definitions of impeachable conduct. The bankruptcy trustee in 


1 
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Judge Porteous’s case was well aware of the allegations against Judge Porteous, having met and 
corresponded with the FBI on several occasions. He determined that the facts alleged in Article 
01 provided no grounds either to modify or reject Judge Porteous’s bankruptcy discharge - let 
alone sanction hint. The bankruptcy court agreed. Article III thus invites the Senate, in effect, to 
take a nonjudicial appeal from the order discharging Judge Porteous in bankruptcy, and overrule 
the bankruptcy court by imposing the ultimate sanction of impeachment - for conduct that the 
bankruptcy court and bankruptcy trustee found to be of little concern. 

Judge Porteous is not seeking to have the Senate condone inaccuracies in bankruptcy 
filings. However, such errors occur frequently and, while he oversees the work of bankruptcy 
judges. Judge Porteous is not personally an expert in that area. The errors and inaccuracies in his 
bankruptcy were addressed appropriately at the bankruptcy court level as part of the bankruptcy 
process. Bankruptcy courts and trustees regularly address such issues in the management their 
own dockets and are uniquely qualified to judge whether such conduct is sanctionable. 
Perfection never has been, nor should it be, the standard by which bankruptcy filings are judged. 
Judge Porteous's bankruptcy conduct should not be held to such a ridiculously high standard. 
Article til should be dismissed. 

ARGUMENT 

I. Even If All of the Actions Set Out in Article III Occurred as Alleged, that Conduct 

Does Not Constitute an Impeachable Offense 

A. The Misconduct Alleged in Article III is Common in Chapter 13 Bankruptcy 
Filings and Does Not Normally Warrant Either Civil or Criminal Penalties 

All of the misconduct alleged in Article HI revolves around the bankruptcy case that 
Judge Porteous and his late wife filed in 2001. (See 111 Cong. Rec. S1645 (Mar. 17, 2010), 
exhibiting the House’s Articles of Impeachment against Judge Porteous (hereinafter the 
“Articles” or “Articles of Impeachment”).) The Porteouses, exercising their rights as private 
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citizens, 1 sought bankruptcy protection as a result of an untenable financial situation stemming 
from years of poor financial planning, record-keeping, and discipline. As happens with so many 
Americans, Judge Porteous's expenses, including those associated with raising and educating his 
four children, simply outstripped his income. This situation was exacerbated by Judge 
Porteous’s (and his late wife’s) penchant for gambling. Ultimately, after trying unsuccessfully to 
reorganize their debt and finances informally, Judge and Mrs. Porteous sought shelter in the 
bankruptcy process. In so doing, Judge Porteous joined the nearly 1.5 million American debtors 
who in 2001 sought such protection, and an opportunity for a fresh start. 2 

In their review of the perceived shortcomings in Judge Porteous’s bankruptcy filing, the 

Fifth Circuit and the House took an overly simplistic view of the process involved in filling out 

bankruptcy schedules and seeking bankruptcy protection. As a result, each made a mountain out 

of the proverbial mole hill. Bankruptcy judges throughout the country have long recognized that 

bankruptcy schedules prepared and filed by or on behalf of consumer debtors are rife with 

problems. 3 Additionally, bankruptcy commentators have expressly recognized that completed 

bankruptcy forms often contain errors 4 In fact, shortly before Judge Porteous and his wife filed 

their bankruptcy case, the Honorable Steven W. Rhodes, U.S. Bankruptcy Judge for the Eastern 

1 See Commentary to Canon 4(D) (previously 5(C)) of the Code of Conduct for United 
States Judges, explaining that “[a] judge has the rights of an ordinary citizen with respect to 
financial affairs ....” 

See Bankruptcy statistics for calendar year 2001 maintained by the Administrative Office 
of the U.S. Courts on behalf of the Federal Judiciary, 
http://www.uscourts.gov/uscourts/Statistics/BankruptcvStatistics/BankruDtcvFilings/2001/1201 
12.xls (showing that in 2001, 1,031,493 debtors filed for Chapter 7 bankruptcy protection and 
419,750 debtors filed for Chapter 13 protection). 

3 See In re Attanasio, 218 B.R. 180, 229 (Bankr. N.D. Ala. 1988); In re Bruzzese, 214 B.R. 
444, 450 (Bankr. E.D.N.Y. 1997). 

See, e.g., Teresa A. Sullivan, Elizabeth Westbrook & Jay Lawrence Westbrook, The Use 
of Empirical Data in Formulating Bankruptcy Policy, 50 SPG Law & Contemp. Probs, 195, 229 
(1987). 
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District of Michigan, undertook a review of the bankruptcy schedules tiled in 200 randomly 
selected consumer cases pending in his court. Judge Rhodes’s analysis revealed errors in 99% 
(198 of 200) of the schedules reviewed. See Steven W. Rhodes, An Empirical Study of 
Consumer Bankruptcy Papers, 73 Am. Bankr. L.J. 653, 678 (1999). 

What all these bankruptcy judges, scholars, and experts have recognized is that preparing 
bankruptcy schedules is an inherently difficult process, where even experts in the field routinely 
make mistakes. Nevertheless, the Fifth Circuit and the House viewed the preparation of 
bankruptcy schedules by Judge Porteous and his late wife as a black-and-white exercise, instead 
of the complex field of grey that it is in reality. When one considers the complexity of the 
bankruptcy schedules and the stress that debtors are under as they prepare such schedules, it 
is easy to understand why errors occur, even when the debtors are represented by counsel. It is 
equally easy to understand why bankruptcy courts and federal prosecutors regularly decline to 
prosecute such errors. Were this not the case, and if bankruptcy courts and federal prosecutors 
adopted the view taken by the Fifth Circuit and the House in this case, virtually every consumer 
bankruptcy filing would be followed shortly thereafter by a criminal prosecution. 

Following past precedent, the House framed Article III in terms of a criminal offense, 
specifically 18 U.S.C. § 152, which makes concealment of assets and false oaths and claims 
bankruptcy crimes. Key elements for each of these crimes, for which the House has failed to 
account, are the requirements that the debtor act knowingly and fraudulently and that the 
misconduct be material. As discussed in detail below, the House cannot establish any of these 
requirements with regard to Judge Porteous. 

The only appropriate sanction for the alleged improprieties in Judge Porteous’s 
bankruptcy should stem from the Bankruptcy Code itself, and not from impeachment and 
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removal under the Constitution. As the House is well aware, both the Federal Bureau of 
Investigation and the Department of Justice investigated Judge Porteous’s bankruptcy filings. 
Numerous interviews were convened, including with William Greendyke, the U.S. Bankruptcy 
Judge who presided over Judge Porteous’s bankruptcy case, and S.J. Beaulieu, the Chapter 13 
trustee who oversaw that bankruptcy. In addition, extensive testimony was taken in connection 
with the Fifth Circuit’s investigation into Judge Porteous. Despite this intense scrutiny. Judge 
Porteous has neither been indicted nor otherwise charged with a bankruptcy crime. Indeed, the 
Criminal Division of the U.S. Department of Justice advised - more than three years ago - that 
“it will not seek criminal charges against Judge Porteous.” (See Letter from J. Keeney to E. 
Jones dated May 18, 2007, labeled SC00767-88, and attached as Exhibit I, at 1.) Among the 
reasons cited by the Justice Department in support of its decision not to prosecute Judge Porteous 
for bankruptcy misconduct are "concerns about the materiality of some of Judge Porteous’s 
provably false statements,” “the special difficulties of proving mens rea and intent to deceive 
beyond a reasonable doubt in a case of this nature,” and “the need to provide consistency in 
charging decisions concerning bankruptcy and criminal contempt matters.” (Id . ; emphasis 
added.) 

Simply put, the House’s allegations of misconduct by Judge Porteous in connection with 
his personal bankruptcy filing are exceedingly common and do not warrant civil or criminal 
penalty, much less the ultimate consequence of conviction in an impeachment trial and removal 
from office. 

B. Judge Porteous’s Bankruptcy and Alleged Misconduct 

Early in the summer of 2000, Judge Porteous sought out a referral for a consumer 
bankruptcy attorney to assist him and his late wife with their financial difficulties. Judge 
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Porteous was referred to Claude Lightfoot, a respected and experienced bankruptcy practioner in 
the New Orleans area, (See H.R. Rep. No. 111-427 (2010), Report from the House Judiciary 
Committee concerning the Impeachment of Judge Porteous (the “House Report”), at 96.) 
Between August 2000 and mid-March 2001, Judge Porteous and Mr. Lightfoot worked together 
extensively to address the Porteouses’ financial issues. Although Judge Porteous, like other 
District Court judges, supervises the work of bankruptcy judges in his judicial district, he and his 
wife had little to no personal experience with bankruptcy and were reliant on their counsel to 
provide them with counseling and advice related to their financial situation. 5 Initially, Judge 
Porteous and his wife provided Mr. Lightfoot with copies of their credit card statements, 
invoices, and other bills. (Id.) Judge Porteous also provided Mr, Lightfoot with a copy of his 
pay stub, which detailed his income. (Id.) Finally, Judge Porteous filled out a set of bankruptcy 
worksheets provided to him by Mr. Lightfoot. (Id.) 

Using the information provided by the Porteouses, Mr. Lightfoot attempted to negotiate 
an out-of-court restructuring agreement between the Porteouses and their creditors. (Id. at 96- 
97.) Ultimately, these negotiations were unsuccessful and the Porteouses decided to file a joint 
voluntary petition for relief under Chapter 13 of the Bankruptcy Code. (Id. at 97.) 

In Article III, the House has alleged five instances or categories of bankruptcy 
misconduct - none of which is sufficiently material or egregious to merit impeachment. Indeed, 
under relevant bankruptcy law and practice, these allegations rise only to the level of common 


While the House may protest this point and argue that Judge Porteous, as a federal judge 
responsible for reviewing bankruptcy court decisions, had significant bankruptcy experience, the 
reality is that Judge Porteous had little to no practical bankruptcy experience, only occasionally 
reviewed bankruptcy court rulings, and depended heavily upon his counsel, Mr. Lightfoot, to 
guide him through the complex restructuring and Chapter 13 bankruptcy process. 
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mistakes, do not constitute criminal or impeachable acts, and are normally dealt with exclusively 
by the bankruptcy court -as they were in Judge Porteous’s case. 

1. Use of Incorrect Names and a Post Office Box Address 

Prior to filing for bankruptcy protection - on the advice of his bankruptcy counsel - 
Judge Porteous opened a post office box for himself and his wife. Mr. Lightfoot then used this 
new post office box address and the information previously provided to him to put together the 
Porteouses’ bankruptcy petition, schedules, and statement of financial affairs. In preparing those 
documents, Mr. Lightfoot recommended the use of use fictitious names for Judge Porteous and 
his wife, so as to avoid or limit press coverage of the filing. (House Report at 100, noting that, 
before the Fifth Circuit, Mr. Lightfoot testified that the suggestion to file the Porteouses’ 
bankruptcy petition under false names was his (Mr. Lightfoot’s) idea.) While Judge Porteous 
knew the names listed on his bankruptcy petition were incorrect, he relied on his attorney’s 
advice that such action was permissible and justifiable given the Porteouses’ intent to amend the 
petition shortly after filing to insure that all noticed creditors received only accurate information 
concerning the Porteouses’ identities. True to this intent, less than two weeks after filing their 
bankruptcy petition, the Porteouses filed an amended petition correcting their names and listing 
their residential address. (Id. at 101.) As a result, all notices provided to creditors accurately 
named the Porteouses as the debtors. The Porteouses’ creditors were never provided with 
inaccurate information regarding Judge Porteous and his late wife’s names or address. 

As noted above. Judge Porteous had little to no experience with bankruptcy at the time he 
retained Mr. Lightfoot. Accordingly, Judge Porteous relied heavily on the advice of Mr. 
Lightfoot in matters relating to his bankruptcy filing. Mr. Lightfoot advised Judge Porteous that 
there was nothing wrong with filing a petition with a fictitious name, so long as the error was 
corrected in time to ensure creditors received proper notice of the bankruptcy tiling. Moreover, 
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Judge Porteous never had any intention of utilizing a fictitious name and a post office box to 
deceive his creditors. Instead, Judge Porteous simply, and in hindsight foolishly, sought to 
minimize the media attention and embarrassment to his family due to his bankruptcy filing. The 
case authority in the Fifth Circuit is clear: a debtor is entitled to rely on the advice of his 
counsel, and a conviction for false oath cannot be founded on a debtor’s following the advice of 
counsel. Hibernia Nat'l Bank v. Perez , 124 B.R. 704 (E.D. La. 1991), affd , 954 F.2d 1026 (5th 
Cir. 1992). 

Moreover, the Chapter 13 bankruptcy trustee overseeing the Porteouses’ bankruptcy case 
(Mr. S.J. Beaulieu) was specifically informed of the Porteouses’ use of incorrect names on their 
initial petition and elected not to take any action. (See Letter from M. Adoue to W. Homer dated 
April I, 2004, labeled JC200268, and attached as Exhibit 2.) In January 2004, while the 
Porteouses’ bankruptcy case was pending and prior to their receipt of a discharge, agents with 
the FBI met with Mr. Beaulieu concerning the Porteouses’ bankruptcy filing. (Id. at 1.) 
According to a letter sent by Mr. Beaulieu’s attorney following that meeting, the FBI advised 
Mr. Beaulieu that (I) they were conducting an investigation into the Porteouses’ bankruptcy and 
(2) the Porteouses had used incorrect names on their original bankruptcy petition. (Id) Though 
specifically empowered to investigate and address such issues, Mr. Beaulieu, through his 
attorney, explained that he did not intend to take any action with regard to the Porteouses’ 
temporary use of incorrect names. (Id.) Asked again about this issue during the Fifth Circuit’s 
investigation, Mr. Beaulieu stated that, since the Porteouses amended their petition quickly and 
prior to the meeting of creditors, all unsecured creditors received notice of the true identities of 
the debtors. (See Memorandum from L. Finder to R. Woods dated July 29, 2007, labeled 
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JC200251-53, and attached as Exhibit 3, at 2.) Accordingly, Mr. Beaulieu decided to take no 
action because he viewed the situation as one of “no harm, no foul.” (Id) 

2. Omission of Certain, Small Assets 

Judge Porteous’s bankruptcy petition and associated schedules disclosed assets totaling 
more than $263,000, and included all of his significant assets such as his home, financial 
accounts, and personal property. The House alleges that Judge Porteous failed to disclose a tax 
refund of $4,143.72, less than $1,000 in his Bank One account, 6 several hundred dollars in a 
money market checking account, and $173.99 of income per month. (House Report at 101-05.) 
As discussed herein, these omissions were inadvertent, clearly not done with an intent to defraud, 
and immaterial. 

Consumer bankruptcy petitions are rarely perfect. In fact, those individuals that keep 
perfect records rarely file for bankruptcy protection. Judge Porteous and his late wife were no 
exception. They scheduled the vast majority of their debt and liabilities save for four items 
identified by the House. Had all of these disclosures been made, creditors would not have 
received materially more on account of their claims. 

Tax refund 

Judge Porteous filed his tax return on March 23, 2001. Jle claimed a refund, but it had 
not been received on the date of filing his bankruptcy petition. Indeed, the Internal Revenue 
Service had not yet processed or approved the return at the time of his bankruptcy filing. Judge 
Porteous received his tax refund on April 13, 2001, several weeks after filing for bankruptcy and 

The House is imprecise concerning the amount of the allegedly undisclosed funds, stating 
in the House Report that, “the opening balance in Judge Porteous’s Bank One account for the 
time period of March 23, 2001 to April 23, 2001 was $559.07, and the closing balance for the 
same time period was $5,493.31.” (House Report at 103.) The Porteouses’ petition date was 
March 28, 2001. (Id at 99.) 
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more than two months prior to confirmation of his proposed Chapter 13 plan on June 28, 2001. 
Judge Porteous did not believe that the tax refund was an asset of his Chapter 13 case because, 
on the date of filing for bankruptcy protection, only the return had been filed; the refund had not 
yet been received. That return may have been rejected by the IRS. Moreover, as Judge Porteous 
was operating on a cash basis and the cash had not been received, it is unclear whether the 
pending request for a tax refund represented an asset as of the date of his filing. Finally, after 
consultation with his counsel. Judge Porteous believed that disclosure was unnecessary - a 
conclusion with which the Chapter 13 trustee (Mr. Beaulieu) agreed. 7 

Account balances 

Judge Porteous filed his bankruptcy schedules using what he believed to be his and his 
wife’s current bank balance. He did this by reviewing his wife’s checkbook (as she wrote many 
of the family checks), taking into account checks that had already been written but which had not 
yet cleared, and discussing the issue with his wife. Unfortunately, he did not accurately 
reconcile the true balance of the bank account with his wife's checkbook. While Judge 
Porteous’s Bank One bank account balance may have exceeded the amount reported on the 
petition date, this was not the result of intentional misconduct, but rather, poor record-keeping 
and miscommunications with his wife. 

Judge Porteous's bankruptcy schedules also inadvertently omitted his Fidelity money 
market checking account. That omission appears to have been the result of a miscommunication 
between Judge Porteous and his counsel, as he recalls including the Fidelity account within the 

During a July 29, 2007 interview with the Fifth Circuit’s investigators, Mr. Beaulieu 
recalled conferring with William Heitkamp, the Chapter 13 trustee for Judge Greendyke (the 
bankruptcy judge presiding over the Porteouses’ bankruptcy), concerning the disclosure of tax 
returns. (Exhibit 3, at 2.) Mr. Beaulieu stated that Mr. Heitkamp had told him that the practice 
in Texas (including before Judge Greendyke) was not to notify or provide the court with tax 
refunds. 
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list of financial accounts supplied to Mr. Lightfoot. Judge Porteous denies, and there is no 
evidence to the contrary, that this account was intentionally omitted from his bankruptcy filing. 
Moreover, while the account should have been included, its omission was immaterial. In fact, on 
March 28, 2001 , the day that the Porteouses filed their bankruptcy petition, the Fidelity checking 
account had a total balance of $283.42. ( See Fidelity money market account statement dated 
April 20, 2001 . labeled SC0061 1, and attached as Exhibit 4; see also House Report at 104 n.42.) 

Understated income 

Judge Porteous’s bankruptcy counsel, Mr. Lightfoot, prepared the Porteouses' bankruptcy 
schedules. In disclosing the Porteouses’ income, Mr. Lightfoot inadvertently used a stale pay 
stub for Judge Porteous. That pay stub was attached to the Porteouses’ bankruptcy filing, and 
thus openly available for inspection by the bankruptcy judge, the Chapter 13 trustee, and all 
creditors. (See Exhibit 1 in the Fifth Circuit proceedings, labeled SC00108-09.) Using this stale 
pay stub was an innocent mistake by counsel. It does not evidence an intent by Judge Porteous 
to deceive his creditors. Absent proof of such improper intent, impeachment is clearly not 
warranted. In fact, the only likely repercussion from such an error would be for Judge Porteous’s 
Chapter 13 repayment plan to be amended to add additional payments, or, at worst, denial of his 
discharge. As it happened, however, the FBI brought this issue to the Chapter 13 trustee’s 
attention in early 2004, before the Porteouses received a discharge in their bankruptcy case, and 
the trustee elected not to take any action with regard to the understated income. (Exhibit 2, at 1.) 

Notwithstanding the alleged omissions. Judge Porteous made each payment due under his 
Chapter 13 repayment plan and received a discharge. Moreover, his plan provided for a higher 
percentage recovery to Chapter 13 creditors than typical Chapter 13 plans in the Eastern District 
of Louisiana in 2001. 
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The lack of materiality in any failure of disclosure by Judge Porteous is definitively 
established by the letter written by the Chapter 13 trustee’s counsel to the FBI. (Exhibit 2.) 
After meeting with the Bureau and being advised of certain “potential bankruptcy improprieties” 
involving misspelled names, undisclosed income, income tax refunds, the use of credit cards, 
transfers of property, and lifestyle activities, the Chapter 13 trustee’s lawyer stated that the 
undisclosed income “would not substantially increase the percentage paid to unsecured 
creditors,” and explained, therefore, that the trustee did not intend to take further action. (Id.) 
Given the Chapter 13 trustee’s position as monitor and interested party in this case, his decision 
to take no action should end any further inquiry. 

3. Omission of Certain. Minor Pre-Petition Payments 
The House alleges that Judge Porteous made payments to creditors prior to his 
bankruptcy case. (House Report at 106-07.) Every debtor makes pre-petition payments, and 
Judge Porteous is no exception. The simple fact is that there is nothing inherently wrong, evil, or 
sinister about pre-petition payments. See In re Huber Contracting, Ltd., 347 B.R. 205, 215 
(Bankr. W.D. Tex. 2006) (citations omitted) (noting that numerous courts have long recognized 
that there is nothing inherently wrong with “preferring” a particular creditor, so long as that 
preference is not made with fraudulent intent). The reason pre-petition payments are important 
is that, in certain circumstances, the Chapter 13 trustee is given avoidance powers under Section 
549 of the Bankruptcy Code to retrieve such payments. Given the small size of the alleged 
undisclosed pre-petition payments in this case, however, it is highly unlikely that the trustee 
would have pursued those payments - given that the costs of collection would have greatly 
exceeded any payments returned to the bankruptcy estate. Moreover, there is absolutely no 
evidence to suggest Judge Porteous’s failure to disclose these payments was anything other than 
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poor record-keeping. Certainly, there are no facts to support intentional nondisclosure, deceit, or 
fraudulent intent. 

The three pre-petition payments allegedly made by Judge Porteous are as follows (House 
Report at 103, 106-07): 

• $1,500.00 to the Treasure Chest on March 27, 2001 ; 

• $1,088.42 to Fleet on March 23, 2001 ; and 

• $2,000.00 to Bank One, as a checking account deposit, on March 27, 2001.® 

None of these payments are sufficiently material to justify a Chapter 13 trustee bringing a cause 
of action to seek their recovery. The policy for pursuing pre-petition payments is to prevent 
creditors from taking advantage of debtors while they are insolvent and to promote equality in 
the treatment of unsecured creditors. It is beyond reason to think that the Chapter 13 trustee in 
the Porteouses’ bankruptcy would have pursued such transfers, as there would have been no 
economic benefit to the creditors - since the costs of collection would have far outstripped the 
recovery. As a result, the alleged nondisclosure of pre-petition payments is immaterial. 

4. Non-Disclosure of Gambling Losses and Debts 

The House alleges that Judge Porteous failed to disclose gambling losses. (House Report 
at 107-08.) While the calculations in the House Report are suspect on their face, 9 it should be 
noted that most if not all of Judge Porteous’s pre-bankruptcy gambling was done using credit 

This deposit into his Bank One account on March 27, 2001, was intended to ensure that 
the account contained sufficient funds to cover a marker that Judge Porteous had taken out on 
February 27, 2001, and which came due 30 days later (on March 27, 2001). While the timing of 
this repayment, one day before he ultimately filed his bankruptcy petition, can be made to seem 
sinister, the evidence will show that Judge Porteous had not yet made a final decision on whether 
to file his Chapter 13 at the time this deposit was made. 

' These figures were “based on a review of each casino’s records.” (House Report at 108 
n.510.) However, as FBI Agent Horner testified before the Fifth Circuit, casino records are 
“very confusing” and subject to “certain nuances [at] each casino.” (See Testimony of W. 
Horner before the Fifth Circuit, transcript p. 296.) 
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card advances. Thus, the creditors with an interest in recovering money for such advances were 
on clear notice that gambling debt had been incurred. In fact, the evidence of such gambling was 
included in the very credit card statements that Judge Porteous’s creditors created and issued to 
him monthly. This allegation again does not warrant impeachment. It fails to demonstrate 
anything other than poor record-keeping, and is utterly lacking in any factual support for 
intentional nondisclosure. 

5. Allegations of Incurring New Debt in Contravention of Bankruptcy Court 
Order 

The House has alleged that Judge Porteous committed bankruptcy misconduct by 
“incurring new debts while [his bankruptcy] case was pending, in violation of the bankruptcy 
court’s order.” (Article III, no. (5).) This allegation is exceedingly vague and non-specific. 
Indeed, to understand what conduct the House is alleging to be improper, it is necessary to refer 
to the House Report. 10 In that Report, the House asserts that Judge Porteous incurred post- 
petition debt during three distinct time periods following his bankruptcy filing: (i) March 28, 
2001, through May 9, 2001; (ii) May 10, 2001, through June 28, 2001; and (iii) June 29, 2001, 
through July 22, 2004. (House Report at 108-15.) The House implies that Judge Porteous 


This is itself improper and unconstitutional. The Constitution provides that the House of 
Representatives “shall have the sole Power of Impeachment.” U.S. CONST, art. I, § 2, cl. 5. 
Under the House’s own rules, “a majority vote is necessary” to adopt articles of impeachment. 
See Wm. Holmes Brown & Charles W. Johnson. House Practice: A Guide to the Rules, 
Precedents- and Procedures of the House , 108th Congress, 1st Sess. (2003), Chapter 27 - 
Impeachment, § 8 Consideration in the House; Voting (available at 

httD://frwebaatc.access.apo.gov/cgi-hin/gctdoc.cgi?dbname=108 house practice&docid=hp- 
27.pdf ). By omitting its specific allegations from the Articles voted upon by the House, and 
instead including that information in the House Report, the House has attempted to circumvent 
this constitutional requirement. This, the Senate should not allow. In addition to violating the 
Constitution, burying the true allegations in the House Report, rather than including them in the 
Articles of Impeachment, deprives the accused of knowing with certainty what charges have 
been leveled against him. To remedy this defect, the Senate should bar the House from 
presenting evidence of alleged misconduct that is not specifically included within the Article of 
Impeachment properly voted upon, and passed, by the House. 
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violated federal bankruptcy law by incurring debt during the first two time periods, and that 
Judge Porteous knowingly violated the bankruptcy court order confirming his repayment plan by 
incurring debt during the third time period. The House’s allegations and analysis are overly 
formalistic and. when analyzed critically, unavailing. 

With regard to the first two time periods, it is not at all clear that Judge Porteous’s actions 
constituted the incurrence of debt. Even if they did, however, such actions did not violate either 
the Bankruptcy Code or any applicable bankruptcy order. With regard to the third time period, it 
is unclear whether Judge Porteous was aware of the bankruptcy court’s prohibition on the 
incurrence of new debt. What is clear, however, is that Judge Porteous’s actions during the third 
time period constitute, at most, minor mistakes or errors - for which impeachment and removal 
from office is not warranted. 

First Time Period - Initial Filing to Creditors Meeting 

The first time period discussed by the House runs from the Porteouses’ initial bankruptcy 
filing, on March 28, 2001, to the date of Judge Porteous’s creditors meeting, on May 9, 2001. 
(House Report at 108.) During this period, the House Report asserts that Judge Porteous 
requested additional credit from, and took out a series of markers at, casinos. The House 
acknowledges, however, that “there was no official court order during this time period 
prohibiting Judge Porteous front incurring new- debt” and that the bankruptcy trustee had not 
“instructed Judge Porteous that he may not incur new debt....” (Id. at 108 n.5 1 5.) Nevertheless, 
the House questions Judge Porteous’s good faith in seeking bankruptcy protection and insinuates 
that he was somehow gaming the system. 

Rhetoric aside, there is simply nothing improper about Judge Porteous’s conduct during 
this first time period. As the House concedes, there was no order during this time frame 
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instructing Judge Porteous not to incur new debt. Moreover, the House has mischaracterized the 
act of taking out markers as the incurrence of debt. It is not. Under Louisiana law, markers are 
not considered debt. They are instead considered checks. See TeleRecovery of Louisiana, Inc. v. 
Gaulon, 738 So. 2d 662, 664-66 (La. Ct. App. 1999) (examining the features and attributes of 
casino markers and concluding that markers constitute checks under Louisiana law). This is the 
same understanding that Judge Porteous had with regard to markers - that they are checks 
(which are used to “buy” chips from the casino, and which can be cashed at any time by the 
casino via electronic money transfer), not debt. 

Second Time Period Creditors Meeting to Confirmation 

The second time period defined by the House runs from Judge Porteous’s creditors 
meeting, on May 10, 2001, until the entry of Judge Greendyke’s order confirming the 
Portcouses’ proposed Chapter 1 3 repayment plan, on June 28, 200 1 . (House Report at 1 09- 1 1 .) 
The only distinction between the first time period and the second is that at the May 9, 2001 
creditors meeting Judge Porteous received a pamphlet containing general bankruptcy information 
and had a short discussion with the Chapter 13 trustee. In that discussion, the trustee told Judge 
Porteous that “[a]ny charge cards that you may have you have [sic] you cannot use any longer. 
So basically you on [s/c] a cash basis now.” (See Transcript of creditors meeting, labeled 
SC00595-98.) The House alleges that Judge Porteous violated these instructions by, over the 
course of more than five weeks, taking out four markers, totaling only $2,000, all but S100 of 
which was repaid on the same day that it was taken out. 

Here again, there is nothing improper about Judge Porteous’s conduct during the second 
time period. There was no bankruptcy order in place at the time. And, as discussed above, 
markers are considered checks under Louisiana law, not debt. TeleRecovery, 738 S.2d at 664-66. 
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Moreover, as the FBI agents testified before the Fifth Circuit, casino records regarding markers 
arc “very confusing” and subject to “certain nuances [at] each casino,” thus creating some 
definitional confusion concerning markers. (See Testimony of W. Florner before the Fifth 
Circuit, transcript p. 296.) Even if markers did constitute debt, however. Judge Porteous’s 
actions in taking them out did not violate the Bankruptcy Code notwithstanding the admonition 
in the pamphlet provided by the Chapter 13 trustee to the contrary. See In re Jemison, No. 07- 
40761, 2007 WL 2669222, at *4 (Bankr. N.D. Ala. Sept. 6, 2007) (“There are no restrictions in 
the code prohibiting a chapter 13 debtor from incurring ordinary consumer debt after the 
commencement of the case and before the debtor is granted a discharge.”). 

Third Time Period - Confirmation to Discharge 

The third lime period framed by the House runs from the entry of the confirmation order, 
on June 28, 2001, until final discharge in the Porteouses’ bankruptcy case, on July 22, 2004. 
(House Report at 1 1 1-15.) 

On June 28, 2001, Judge Greendyke held a hearing concerning confirmation of the 
Porteouses’ proposed Chapter 13 repayment plan. According to Judge Greendyke’s testimony 
before the Fifth Circuit, on typical confirmation days, he considered between 120 and 150 
proposed Chapter 13 plans for confirmation. (See Testimony of W. Greendyke before the Fifth 
Circuit, transcript p. 387.) Judge Greendyke further testified that he never met or spoke with 
Judge Porteous. (Id. at 380.) 

Following that hearing, Judge Greendyke signed an order confirming the Porteouses’ 
Chapter 13 repayment plan on June 28, 2001, which was entered on July 2, 2001. ( See Order 
introduced before the Fifth Circuit (“Confirmation Order”), labeled SC00050-52.) The 
Confirmation Order provided that: “The debtorfs) shall not incur additional debt during the term 
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of this Plan except upon written approval of the Trustee. Failure to obtain such approval may 
cause the claim for such debt to be unallowable and non-dischargeable.” (Id. H 4.) This 
particular provision of the Confirmation Order was not mandated by, and did not enact or 
enforce any particular provision of the Bankruptcy Code. 

The House Report charges that Judge Porteous violated Judge Greendyke’s order by 
taking out additional markers at casinos and by obtaining a new credit card with a $200 limit 
without the trustee’s permission. As set forth above, neither Louisiana law nor Judge Porteous 
understood markers to constitute debt. TelcRecovcry, 738 S.2d at 664-66. Even if markers had 
violated that order, the violation would have been minor and should have been dealt with in the 
bankruptcy context, with contempt serving as the maximum punishment. Moreover, the 
Confirmation Order itself stated what consequences may Bow from its violation, namely that 
“the claim for such [new] debt [would] be unallowable and non-dischargeable.” (Confirmation 
Order, ][ 4.) 

The House Report further alleges that Judge Porteous applied for and received a new 
Capital One credit card. This new card provided an extremely limited credit line of $200 (which 
was later increased to $400 and then $600). While this card does constitute new credit, and its 
use incurred new debt, it was necessary for Judge Porteous to function in today’s society, in 
which a credit card is frequently required (for such things as buying an airline ticket, renting a 
car, and making purchases over the internet). Admittedly, Judge Porteous should have asked for 
the Chapter 13 trustee’s permission prior to obtaining this new card. His failure to do was a 
mistake. It is a gross injustice, however, to contend that the punishment for that mistake should 
be impeachment and removal from office. It should be instead be limited to the non- 
dischargeability specifically set out in the Confirmation Order. 
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II. Compared with Prior Impeachments, Article Ill's Allegations of Private. Minor 

Bankruptcy Misconduct Do Not Justify Removal 

In the history of the Republic, no federal judicial officer has been impeached and 
convicted for purely private conduct that does not constitute an actual abuse of constitutional 
power. Article III, however, seeks to deviate from this precedent and do just that. The 
allegations set out in Article III are novel (as well as grossly insufficient to warrant removal) in 
that they all relate to Judge Porteous’s purely private conduct in connection with this personal 
bankruptcy filing. There is no allegation in Article III that Judge Porteous actually abused the 
power entrusted to him as a federal judge in connection with his bankruptcy. Moreover, the 
Justice Department specifically investigated Judge Porteous's conduct in connection with that 
bankruptcy and formally declined to bring any criminal charges. (Exhibit 1.) Accordingly, 
Article III - even if all its allegation were true - should not constitute an impeachable offense for 
which Judge Porteous can be removed from office. 

Since the ratification of the Constitution, only fifteen federal judicial officers have been 
impeaehed by the House of Representatives. Of those, seven have been convicted by the Senate 
and removed from office. In every case resulting in conviction, the House has alleged, and the 
Senate has found, that the former judge actually abused the power entrusted to him as a federal 
judge. Specifically: 1 11 

• In 1804, the Senate convicted Judge John Pickering for extreme misconduct on the 
bench, including rendering judgment after refusing to hear relevant evidence, 
disregarding and attempting to evade federal law, refusing to permit an appeal, and 
appearing drunk on the bench. (See generally 13 Annals of Cong. 319-368 (1852).) 

• In 1862, the Senate convicted Judge West Humphreys for conduct amounting to 
treason and incitement to revolt and rebellion, all of which was inimical to his 


1 The history, context, and outcomes of prior impeachment proceedings are further 

discussed in the Motions to Dismiss Articles I and II that Judge Porteous filed concurrently with 
this Motion. Judge Porteous incorporates those discussions herein by reference. 
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position and authority as a U.S. federal judicial officer. During the Civil War, 
Humphreys joined the Tennessee secession and, without retiring from his U.S. federal 
judgeship, served as a District Judge in the Confederate States of America. ( See 
generally Cong. Globe, 37th Cong., 2d Sess. 1062-2953 (1862).) 

• In 1913, the Senate convicted Judge Robert Archbald for bribery and significant 
misconduct relating to cases pending before him, including using his position as a 
judge to induce litigants to allow him to participate in profitable financial deals and 
hearing cases in which he had a financial interest. (See generally 62 Cong. Rec. 
SI 105-1678 (1913).) 

• In 1936, the Senate convicted Judge Halsted Ritter for lacking the fitness to hold 
judicial office on the basis that he, among other things, abused the power of his 
office, engaged in kickback schemes stemming from his misuse of his judicial 
authority, and evaded the federal tax laws by not reporting the money that he received 
from such schemes. (See generally 74 Cong. Rec. SI -684 (1936).) 

• In 1986, the Senate convicted Judge Harry Claiborne for tax evasion. (See generally 
99 Cong. Rec. S2-31 (1986).) The Senate’s action to remove Claiborne from office 
followed his federal criminal trial, in which a jury found him guilty of falsifying his 
income tax returns by failing to report as income bribes that he received while a 
federal judge. 

• In 1989, the Senate convicted Judge Alcee Hastings for conspiracy to solicit a bribe 
in connection with a case before him and perjury before the grand jury investigating 
allegations of his judicial misconduct. (See generally 101 Cong. Rec. S 1 -77 (1989).) 

• Also in 1989, the Senate convicted Judge Walter Nixon for perjury stemming from 
false statements that he made to the grand jury investigating bribery allegations 
charging that he accepted a gratuity in exchange for attempting to influence a state 
judicial proceeding. (See generally 101 Cong. Rec. SI 0,673 (1989).) 

This precedent is clear, and it should guide the Senate in this trial. Specifically, the 
Senate has previously voted to convict judges in impeachment trials only when their conduct is 
found to constitute an actual abuse of constitutionally entrusted judicial pow'er. The House’s 
Article III in this case, however, alleges no such actual abuse of official power by Judge 
Porteous. Instead, Article III seeks to convict and remove Judge Porteous solely on the basis of 
his private conduct in connection with his personal bankruptcy filing. 

Of the bases for past Senate impeachment convictions, tax evasion (charged by the House 
against Judges Ritter and Claiborne) is the most analogous to the bankruptcy misconduct alleged 
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in Article HI. Both federal tax and bankruptcy laws require full disclosures under oath. 
Likewise, both filing tax returns and seeking bankruptcy protection are private financial 
activities, which occur wholly apart from one's employment. Thus, the viability of the House’s 
Article III, which is novel and not supported by prior precedent, can be evaluated by analogy to 
prior tax evasion impeachment allegations. Such allegations were raised in the Ritter and 
Claiborne impeachments, and the Senate’s treatment of both should guide it here. 

The House impeached Halsted Ritter in 1936 on the basis of seven articles. The first six 
such articles alleged various acts of misconduct in connection with Judge Ritter’s actions on the 
bench, including kickbacks, 12 practicing law while a judge, exhibiting favoritism in connection 
with cases before him. and tax evasion. With regard to tax evasion, the House alleged that Ritter 
filed two tax returns that improperly omitted income that he received in connection with his 
judicial misconduct (i.e., bribes or other gratuities). The seventh article was a catch-all, alleging 
that Ritter’s various acts of misconduct rendered him unfit to serve as a federal judge. Following 
trial, the Senate acquitted Ritter on each of the first six articles - including the two articles that 
sought his removal on the basis of tax evasion. The Senate then turned, however, to the seventh, 
catch-all article and voted to convict. 

The Ritter impeachment precedent is instructive in how the Senate deals with articles of 
impeachment directed at private financial conduct. First, the Senate acquitted Ritter on both 
articles of impeachment that alleged solely personal conduct unrelated to his official position: 
tax evasion. Those articles omitted any reference to Ritter’s abuse of his judicial authority and 
alleged instead simply that he received income that he failed to report. This result significantly 

The House’s second article alleged that Ritter “wrongfully and oppressively exercised the 
powers of his office to carry into execution” his plan to appoint a receiver and receive a portion 
of the fees paid to that receiver. (See S. Doc. No. 185, at 4 (74th Cong. 2d sess., 1936), Articles 
of Impeachment Presented Against Halsted L. Ritter.) 
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undercuts the House’s novel assertion in Article 111 that purely private, off-the-bench conduct in 
connection with a personal bankruptcy filing (or, by analogy, a personal tax return) can be the 
proper basis for an impeachment conviction. Indeed, in the first instance where the Senate 
considered removing a judicial officer for private conduct not specifically alleged to relate to an 
actual abuse of official power, the Senate rejected the theory and voted to acquit. 

Second, the Ritter impeachment presented a significantly stronger case for removal on 
the basis of private conduct than that alleged in Article III, and yet it was rejected. In Ritter, the 
House alleged that there was a nexus between the alleged private misconduct (tax evasion) and 
the alleged abuse of judicial power (kickbacks). Indeed, the income that Ritter failed to report, 
which led to the tax evasion charge, consisted of bribes or other gratuities paid in connection 
with Ritter’s actual abuse of his judicial authority. Ritter’s private misconduct in connection 
with his tax returns was, thus, just an extension and continuation of his official misconduct. 
Nevertheless, the Senate voted to acquit. There is no such nexus in this case; indeed, the House 
does not allege that Judge Porteous's private bankruptcy misconduct was in any way connected 
with the allegations of official misconduct contained in Articles I and II. Lacking any such a 
link, the allegations against Judge Porteous in Article III, which are far weaker than those 
asserted - and rejected - against Ritter, should be likewise dismissed for failure to state an 
impeachable offense. 

The Claiborne impeachment is similarly instructive. In that case, both the House and 
Senate’s impeachment proceedings followed Claiborne’s federal conviction for tax fraud. 
Indeed, the Claiborne articles of impeachment specifically alleged that the “facts [relating to tax 
fraud] set forth in [Claiborne Articles I and II] were found beyond a reasonable doubt by a 
twelve-person jury in the United States District Court for the District of Nevada.” S. Hrg. 99- 
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819, pt. 1, at 7-8 (1986). In addition to the fact that his criminal conduct had already been 
conclusively determined by a federal jury, the Claiborne impeachment presented the unique 
circumstance that Claiborne had refused to resign his judgeship, was collecting his federal 
judicial salary while in prison, and intended to return to the federal bench after competing his 
two-year criminal sentence. These circumstances differ significantly from the Article III 
allegations against Judge Porteous, who has been neither criminally charged nor convicted of any 
misconduct in connection with his personal bankruptcy. Quite to the contrary, after conducting 
an extensive investigation, the Justice Department specifically declined to bring any criminal 
charges against Judge Porteous. (Exhibit I.) Thus, the Senate’s action in the Claiborne 
impeachment, which effectively ratified his prior criminal conviction and was necessary to 
prevent a convicted felon from retaking the bench, does not support the House’s attempt in 
Article HI to remove Judge Porteous from office on the basis of allegations of private bankruptcy 
misconduct that even the Justice Department concluded did not warrant criminal prosecution. 

CONCLUSION 

The Senate has never before countenanced the use of the impeachment mechanism to 
police the purely private conduct of federal judges, and it should not start now. In essence, 
Article 111 seeks to castigate and remove Judge Porteous for minor mistakes made in connection 
with his personal bankruptcy filing. As there is no allegation of actual abuse of official power, 13 
discipline for such conduct should be meted out exclusively by the bankruptcy court and, if 
appropriate, the judicial disciplinary process. Such minor misconduct, however, should not be 

Judge Porteous never sought any special treatment or preference in connection with his 
bankruptcy case - a fact which the House concedes by omitting any such allegation in Article III. 
Indeed, S.J. Beaulieu, the Chapter 13 bankruptcy trustee who oversaw Judge Porteous’s 
bankruptcy proceeding, told the Fifth Circuit Court of Appeals’ investigators that the “only 
preferential treatment” that Judge Porteous received was the scheduling of his creditors meeting 
in the afternoon, rather than in the morning. (Exhibit 3.) 
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the subject of a Senate impeachment trial. Such a lowering of the standard for impeachment 
would allow judges and civil officers to be removed for a wide array of inaccurate financial 
statements - allowing a party in power to mine the records of federal officials to seek their 
removal. 

The Senate clearly should not try, let alone remove, judges for conduct that even the 
bankruptcy courts treat as, at best, de minimis. Indeed, to remove a judge for acting on the 
advice of counsel in some of these matters would be absurdly out of step with the language and 
intent of the impeachment clauses. The Senate should dismiss Article III and reaffirm its long- 
standing position that conviction in impeachment trials is appropriate only where the subject 
judge has committed truly egregious acts while in federal service. 14 

The alleged errors and omissions in Judge Portcous’s bankruptcy that the House points to 
as justification for his removal from office are, in reality, merely minor mistakes that occur in the 
vast majority of personal bankruptcy filings. While regrettable, such conduct is simply not a 
valid basis for the conviction and removal of a federal judge. The Constitution does not 
contemplate that impeachment will used as a mechanism to police the purely private conduct of 
federal judges. Instead, impeachment is reserved for only the most serious offenses, namely 
“Treason, Bribery, or other high Crimes and Misdemeanors.” U.S. CONST, art. II, § 4. Since 
Article III fails to allege conduct that meets this exacting standard, it should be dismissed. 


Moreover, given the Constitution’s mandate that judges be removed only for “Treason, 
Bribery, or other High Crimes and Misdemeanors,” it is not at all clear that the Senate has the 
constitutional authority to remove federal judges for purely private, minor misconduct. U.S. 
Const, art. II, § 4. 
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Respectfully submitted, 

/s/ Jonathan Turley 

Jonathan Turley 
2000 H Street, N.W. 

Washington, D.C. 20052 
(202) 994-7001 

/s/ Daniel C. Schwartz 

Daniel C. Schwartz 
P.J. Meitl 

Daniel T. O'Connor 
BRYAN CAVE LLP 
1 155 F Street, N.W., Suite 700 
Washington, D.C. 20004 
(202) 508-6000 

Keith Miles Aurzada 

John C. Leininger 

BRYAN CAVE LLP 

2200 Ross Avenue, Suite 3300 

Dallas, Texas 75201 

(214) 721-8000 

Counsel for G. Thomas Porteous, Jr. 
United States District Court Judge 
for the Eastern District of Louisiana 

Dated: July 21, 2010 
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CERTIFICATE OF SERVICE 

I hereby certify that on July 21, 2010, I served copies of the foregoing by 
electronic means on the House Managers, through counsel, at the following email 
addresses: 

Alan Baron - abaron@sevfarth.com 
Mark Dubester - mark, dubester@mail. house. uov 
Harold Damelin - Harold.damelin@iTiail.house.gov 
Kirsten Konar - kkonar@seyfarth.coni 
Jessica Klein - iessica.klein@mail.house.gov 

/s/ Daniel T. O'Connor 
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SC EXHIBIT - 00034 


U.S. Department of Justice 
Criminal Division 


Washington. D.C 205S0 


May 18, 2007 

The Honorable Edith H. Jones 
Chief Judge 

United States Court of Appeals for the Fifth Circuit 
515 Rusk Avenue, Room 12505 
Houston, Texas 77002-2655 

Re: Complaint of Judicial Misconduct Concerning the Honorable 

G. Thomas Porteous, Jr. 



Your Honor: 

The United States Department of Justice respectfully submits this complaint referring 
allegations of judicial misconduct concerning the Honorable G. Thomas Porteous, Jr., United 
States District Judge for the Eastern District ofLouisiana, pursuant to 28 U.S.C. §§ 351-64 and 
the Rules Governing Complaints of Judicial Misconduct or Disability (amended July 15, 2003). 1 

For the past several years, the Federal Bureau of investigation (“FBI”) and a grand jury 
empanelled in the Eastern District of Louisiana investigated whether Judge Porteous and other 
individuals bribed or conspired to bribe a public official in violation dFIS U.S.C. §§ 201 and 
371 , committed or conspired to commit honest services mail- or wire-liaud in violation of 18 
U.S.C. §§ 371, 1341, 1343, and 1346, submitted false statements to federal agencies and banks in 
violation of 18 U.S.C. §§ 1001 and 1014, and filed false declarations, concealed assets, and acted 
in criminal contempt of court during his personal bankruptcy action in violation of 18 U.S.C. 
§§152 and 401. 

The Department has determined that it will not seek criminal charges against Judge 
Porteous. Although the investigation developed evidence that might warrant charging Judge 
Porteous with violations of criminal law relating to judicial corruption, many of those incidents 
took place in the 1 990s and would be precluded by Ore relevant statutes of limitations. In 
reaching its decision not to bring other available charges that are not time barred, the Department 
weighed the government’s heavy burden of proof in a criminal trial, and the obligation to cany 
that burden to a unanimous jury, concerns about the materiality of some of Judge Porteous ’s 
provably false statements; the special difficulties of proving m ens rca and intent to deceive u 
beyond a reasonable doubt in a case of this nature; and the need to provide consistency in 
charging decisions concerning bankruptcy and criminal contempt matters. The Department also 


’ This complaint contains information obtained by the grand jury. The district court has 
authorized disclosure of matters occurring before the grand jury pursuant to Fed. R. Crim. P. 
6(e)(3)(EXI) solely for use in this complaint and any resulting judicial proceedings. 
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gave careful consideration — as it must — to the availability of alternative remedies for Judge 
Porteous’s history of misconduct while on the bench, including impeachment and j udicial 
sanctions administered pursuant to 28 U.S.C. §§ 351-64. 

Despite the Department’s decision not to charge Judge Porteous with violations of federal 
criminal law, the investigation has uncovered evidence of pervasive misconduct committed by 
Judge Porteous. The Department also is aware that Judge Porteous and his medical examiners 
have concluded that he is mentally and psychologically unfit to serve as a federal judge, and that 
his incompetency is permanent. Collectively, the evidence indicates that Judge Porteous may 
have violated federal and slate criminal laws, controlling canons of judicial conduct, rules of 
professional responsibility, and conducted himself in a manner antithetical to the constitutional 
standard of good behavior required of all federal judges. Further, it has come to the 
Department's attention that Judge Porteous is scheduled to return to the federal bench in June 
2007, at which time he may seek to preside over matters involving the Department. The 
Department accordingly refers this evidence to Your Honor for possible disciplinary proceedings 
and, if warranted, certification of the allegations to Congress for impeachment. 

BACKGROUND 

On October 11,1 994, G. Thomas Porteous, Jr., was confirmed by the United States 
Senate as a United Stales District Court Judge for the Eastern District of Louisiana. Before his 
elevation to the federal bench, he served as a judge on the 24th Judicial District Court of the 
State ofLouisiana (“24th JDC") for ten years, from 1984 to 1994. 

The New Orleans Division of the FBI conducted an investigation into allegations of 
judicial corruption in the 24th JDC. That investigation resulted in the convictions of fourteen 
defendants, including several 24th JDC judges, the owners of a bail bonding business, and other 
state court litigants and officials. During the investigation, the FBI was informed that Judge 
Porteous had in the past accepted, and as a federal judge continued to accept things of value, 
including payments and trips, from local attorneys, allegedly in exchange for favorable rulings. 
The FBI also was informed that Judge Porteous maintained an improper relationship with Louis 
and Lori Marcotte, the owners of a bail bonding business, who allegedly provided Judge Porteous 
as well as other slate judges and employees various things of value in exchange for access and 
assistance on bond-related matters. 

In March 2001, Judge Porteous and his wife, Carmella Porteous, filed for bankruptcy 
under Chapter 13. Gabriel and Carmella Porteous signed and filed a declaration that their 
bankruptcy schedules and statement of financi al affairs were hue to the best of their knowledge, 
information, and belief. Subsequently, the bankruptcy court confirmed a repayment plan based 
on the information the Portcouses submitted to the court. The bankruptcy judge issued an order 
providing For repayment to the creditors over a 36-month period and prohibiting the Porteouses 
from accruing further debt during the bankruptcy. The repayment plan was satisfied and the 
bankruptcy discharged in July 2004. 
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EVIDENCE OF MISCONDUCT 

I. Evidence (hat Judee Porteous Violated the Order of the Bankruptcy Court 

Judge Porteous and his wife Carmeita Porteous filed for bankruptcy on March 28, 2001. 
The Porteous es’ financial records show that they sought protection in bankruptcy in large part 
because of their substantia) gambling activities. For example, between June 1 995 and July 2000, 
while Judge Porteous served on the federal bench, over $66,000 in gaming charges appear on 
Judge Porteous’s credit card statements. Along with those credit card charges, between January 
1 996 and May 2000 Judge Porteous wrote checks or made cash withdrawals at casinos for an 
additional $27,739. 

Judge William Greendyke, sitting by designation on the Bankruptcy Court for the Eastern 
District of Louisiana, issued an Order confirming the bankruptcy repayment plan on June 28, 

200 1 . Among other things. Judge Greendyke ordered that “[t]he debtors) shall not incur 
additional debt during the term of this Plan except upon written approval of the Trustee. Failure 
to obtain such approval may cause the claim for such debt to be unallowable and 
non-dtschargeable.” 

Judge Porteous violated this order on multiple occasions. Among other debts, he 
obtained gambling markers and loans from casinos during the pendency of the bankruptcy 
proceeding. 3 Judge Porteous obtained the following short-term debts from casinos in the 
aggregate amount of $31,900 in violation of the court’s order: 

• on August 20 and 2 1 , 200 1 , Porteous borrowed $8,000 from Treasure Chest 
Casino in Kenner, Louisiana; 

• on September 28, 200 1 , Porteous borrowed $2,000 from Harrah’s Casino in New 
Orleans, Louisiana; 

- on October 13, 2001, Porteous borrowed $1,000 from Treasure Chest Casino in 
Kenner, Louisiana; 

- on October 1 7 and 1 8, 2001 , Porteous borrowed $5,900 from Treasure Chest 
Casino in Kenner, Louisiana; 

• on October 3 1 , 2001 , Porteous burrowed $3,000 from Beau Rivage Casino in 
Biloxi, Mississippi; 

• on November 27, 2001, Porteous borrowed $2,000 from Treasure Chest Casino in 
Kenner, Louisiana; 


7 A "marker" is a form of credit extended by a casino that enables a customer to borrow 
money while authorizing the casino to draw any unpaid balance after a fixed period of time from 
the customer’s bank account. Typically, markers are deposited after a few days, but Judge 
Porteous obtained an agreement from at least one casino that he would be afforded thirty days to 
repay his markers before the casino would deposit them. 
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• on December 1 ! , 2001 , Porteous borrowed $2,000 from Treasure Chest Casino in 
Kenner, Louisiana; 

• on December 20, 2001, Porteous borrowed $1,000 from Harrah’s Casino in New 
Orleans, Louisiana; . 

• on February 12, 2002, Porteous borrowed $ 1 ,000 from Grand Casino in Gulfport, 
Mississippi; 

• on April 1, 2002, Porteous borrowed $2,500 from Treasure Chest Casino in 
Kenner, Louisiana; 

• on May 26, 2002, Porteous borrowed $1,000 from Grand Casino, Gulfport, 
Mississippi; and 

- on July 4 and 5, 2002, Porteous borrowed $2,500 from Grand Casino, Gulfport, 
Mississippi. 

In addition, the evidence shows that Judge Porteous violated the order prohibiting new 
debt on several other occasions. On July 4, 2002, Judge Porteous applied successfully to increase 
his credit limit at Grand Casino Gulfport from $2,000 to $2,500. Judge Porteous and his wife 
accrued new debt on a credit card in violation of the order, including $734.3! in new charges 
between May 16 and June 18, 2001; $277.74 in new charges between June 15 and July 18, 2001; 
and $321.32 between July 16and August 17.2001. 3 Further, Judge Porteous and his wife 
obtained new, low-limited credit cards during the course of fhe banJauptcy without obtaining 
trustee approval, also in violation of the order. On several occasions. Judge Porteous signed the 
checks paying off the debts on credit cards that were obtained in his wife’s name. 

The evidence indicates that Judge Porteous intended to violate the order of the bankruptcy 
court. First, Judge Porteous is a federal judge who issues similar orders, and unquestionably 
expects that they will be obeyed. Claude C. Lightfoot, his bankruptcy attorney, testified that both 
he and tbe bankruptcy judge told Judge Porteous that he could not obtain new debt, that the 
requirement was well known to Judge Porteous, and that it was very clear to Judge Porteous tirat 
he would need approval to obtain new debt." During a May 9, 2001 creditors meeting. Judge 
Porteous was further admonished by the trustee that be could not obtain new debt. The trustee 
also provided Judge Porteous with a written statement that reiterated fhe restriction on obtaining 
debt during bankruptcy, including credit card debt. Finally, Judge Porteous’s actions in the 
bankruptcy show that he knew about the order’s prohibition, and violated it willfully; not only 


3 The Porteouses retained this credit card during the bankruptcy by failing to report on the 
bankruptcy application that they had paid off the debt on that card immediately before filing, as 
set forth below. 

4 The district court overseeing this grand jury investigation ruled that the attorney-client 
and work product privileges did not bar Lightfoot from testifying or producing records about his 
representation of fudge Porteous, both because the privilege did not apply to much of fhe 
requested information and also because the government satisfied its burden of showing that the 
crime-fraud exception defeated the claim of privilege. 
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did several of ibe violations occur soon after the confirmation order was issued, but he complied 
with the no-debt provision of the order in other instances that he knew were likely to come to the 
attention of the trustee. Specifically, the Porteouses requested permission from the bankruptcy 
trustee to refinance their home, which the trustee granted on December 20, 2002, and to obtain 
two new car leases, which the trustee granted on January 2, 2003. That Judge Porteous knew to 
request permission for other debts during the pendency or the bankruptcy makes clear that his 
failure to request permission for gambling and credit card debts was intentional and willful. 

H. Evidence that Judge Porteous Filed False Pleadings and Concealed Assets in Bankruptcy 

Judge Porteous included numerous false statements in bankruptcy pleadings signed under 
penalty of perjury and submitted to the court — statements that closed avenues of inquiry and 
undermined the administration of the bankruptcy by, among other things, concealing assets and 
income that potentially could have been made available to creditors, but were not. 

A. False Initial Petition 

The evidence indicates that Judge Porteous intentionally filed his initial bankruptcy 
petition using a false name to protect himself from public embarrassment? The docket and 
various documents from the bankruptcy of Gabriel Thomas Porteous, Jr., and Caimella Porteous, 
case number 01-12363 in the Eastern District of Louisiana, indicate that apetition was filed on 
March 28, 2001, listing the debtors as “G.T. Ortous” and “C.A. Ortous” and their “street address” 
as “P.O. Box 1723, Harvey, LA 70059-1723.” The social security numbers listed correspond to 
Gabriel Thomas Porteous, Jr., and Carmella Porteous. The petition was signed by Gabriel and 
Carmella Porteous in two places, once each directly over the printed name "Ortous.” Those 
signatures were made under penalty of perjury. v 

Bankruptcy records also indicate that an amended petition was filed in the same case 
number on April 9, 2001 , providing the debtors' names “Gabriel T. Porteous, Jr.,” and "Carmella 
A. Porteous” and the street address “4801 Neyrey Dr., Metairie, LA 70002.” United States 
Postal Service records include a PS Form 1093 Post Office Box assignment for P.O. Box 1 723 in 
Harvey, Louisiana, which indicates that Gabriel T. Porteous, Jr., rented that box on March 20, 
2001 , just days before filing for bankruptcy. 

The Porteouses' bankruptcy attorney testified that he and Judge Porteous specifically 
devised this scheme to sign under penalty of perjury an initial petition using a fabricated name 
and newly-acquired post office box address. The attorney testified that their purpose in falsifying 
the initial filing was to avoid publicity and humiliation by preventing Porteous’s name from 
being listed in the local newspaper among otheT bankruptcies filed that week. 

B. Concealed Assets and Income 

The investigation also obtained evidence that Judge Porteous concealedassets and 
income during his bankruptcy proceeding. The Chapter 1 3 Schedules and Plan were sigoed by 
Gabriel and Carmella Porteous and Claude Lightfoot and were filed on April 9, 2001. The 
Porteouses signed a declaration filed with the Schedules indicating that, under penalty of perjury, 
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the Schedules were true to the best of their knowledge, information, and belief. Judge Porteous 
also staled under oath in a hearing before the bankruptcy trustee on May 9, 2001 , that the 
materials submitted were true to the best of his knowledge. However, the bankruptcy schedules 
and other Porteous financial records indicate that the Porteouses concealed from the bankruptcy 
court several assets and sources of income, including those described below. 

1 . Concealed Tax Refund - In response to question 1 7 of Schedule B, filed April 
9, 2001 , which asks for “other liquidated debts owing debtor including tax refunds,'* Judge 
Porteous stated that there were “None.” For question 20 of Schedule B, which asks for “other 
contingent and unliquidated claims of every nature, including tax refunds,” Judge Porteous 
likewise responded, “None.” However, records provided by Bank One for accounts of Gabriel 
and Carmella porteous indicated that a $4,143.72 tax refund was deposited approximately one 
week later, on April 13, 2001. In an interview, the bankruptcy trustee indicated that the 
Porteouses did not notify him about their calendar year 2000 tax refund and did not turn the 
refund over to him even though they were required to do so. Their attorney, Claude Lightfoot, 
testified that the Porteouses never told him they were expecting a refund for calendar year 2000 
when he went over each line of their schedules with them before signing and filing them. 

2. Understated Bank Account Balance - In response to question 2 of Schedule B, 
which asks for “checking, savings, or other financial accounts, ... or shares in banks, savings 
and loan, thrift, building and loan, and homestead associations,” the Porteouses listed “Bank One 
Checking Account No. 002379554*' with a current value of $100. However, the Porteouses* 
Bank One statement for that account, covering the period March 23 to April 23, 2001, indicates 
that the balance in that account on March 28, 2001, the date the bankruptcy petition was filed, 
was more than $ 1,800. The balance on April 9, 2001 , the date the schedules were filed, was 
more than $3,000. Another bank account, which had a balance of more than $280 at the time, 
was not included in the bankruptcy filings at all. Judge Porteous*s bankruptcy attorney testified 
that the only account Judge Porteous told him about was the account listed in the schedules, and 
that the $ 100 figure for that account came from Judge Porteous. By providing counsel with false 
and incomplete information, Porteous prevented liis lawyer from rendering considered advice on 
what amounts to include, and by failing to disclose the full amount of assets in his bank account. 
Judge Porteous obstructed the trustee’s task of accurately providing a full accounting of the 
Porteouses* financial condition to the bankruptcy court and interested creditors. 

3. Carmella Porteous*s Employment - Schedule I requires debtors to list, among 
other items, current income, occupation, and name of employer for the individual debtors. On 
Schedule I, the Porteouses listed the employer and take-home pay for Judge Porteous, but 
provided no employer name or income for Canuella Porteous. However, the Porteouses* bank 
records indicate that Carmella Porteous worked sporadically for several established employers 
both before and after the bankruptcy petition was filed. For instance, in the year 2000, she 
earned at least $864 from Adecco Employment Services and $327 from New Orleans 
Metropolitan Convention and Visitors, and in 2001, she earned $3,109.50 from R&M Glynn, 

Inc., and $915 from New Orleans Metropolitan Convention and Visitors. None of this income 
was indicated on the bankruptcy petition or schedules, nor was it subsequently brought to the 
attention of the trustee or the court. 


6 


SC00772 



903 


C, C oncealed Preferred Creditors 

The bankruptcy schedules and other Porteous financial records also indicate that the 
Porteouses apparently concealed from the bankruptcy trustee and creditors the existence of 
several additional creditors who were paid in full immediately before the bankruptcy was filed. 

Gabriel and Carmella Porteous signed under penalty of perjury their Statement of 
Financial Affairs on April 9, 2001. Question 3 of the Statement stated, “List all payments on 
loans, installment purchases of goods or services, and other debts, aggregating more than $600 to 
any creditor, made within 90 days immediately preceding the commencement of this case.” The 
Porteouses answered, “Normal installments." That statement was false, as they failed to list full 
repayments made to Fleet Credit Card Services and Grand Casino Gulfport shortly before they 
declared bankruptcy. These creditors therefore appear to be secretly preferred creditors, 
preferences that allowed the Porteouses to retain a credit card and protect their line of credit wilh 
a casino during the pendency of their bankruptcy repayment plan. 

1 . Fleet Credit Card — Credit card records o f Carmella Porteous from Fleet Credit 
Card Services obtained pursuant to a grand jury subpoena indicate that Carmella Porteous held 
Fleet credit card account // 5447195123210658 prior to the filing of the Porteouses’ bankruptcy 
on March 28, 2001. The records further indicate that the balance on that account, $1,088.41, was 
paid in full with a March 23, 2001 check from Judge Porteous’s secretary, Rhonda Danos. . His 
secretary testified that she made that payment at Judge Porteous’s direction. Accordingly, Fleet 
Credit Card Services was fully paid off, in contrast to the creditors included in the bankruptcy, 
and the Porteouses retained die Fleet credit card for their own use, all without any disclosure to 
the bankruptcy trustee, judge, or creditors. Indeed, the Porteouses subsequently used this credit 
card in violation of the bankruptcy court’s order prohibiting them from accruing new debt. 

2. Grand Casino Markers - Records obtained from Grand Casino Gulfport 
pursuant to a grand jury subpoena indicated that Gabriel Porteous obtained two $1,000 markers 
from tbe casino on February 27, 2001 . According to casino and bank records and interviews. 
Grand Casino Gulfport attempted to deposit the markers, which Judge Porteous had not repaid, 
in March 2001, but was unsuccessful due to a change in the ownership of Judge Porteous’s bank. 
Casino records further show that Porteous contacted the casino and provided the new bank 
information before filing his Statement of Financial Affairs. On April 4, 2001, the markers were 
successfully deposited. Grand Casino Gulfport was therefore fully paid off, in contrast to the 
creditors included in the bankruptcy, all without any notification to (he bankruptcy trustee, judge, 
or creditors. In addition, as noted above. Judge Porteous subsequently raised his credit limit with 
Grand Casino Gulfport during the pendency of his bankruptcy. 

D. Undisclosed Gambling Losses 

On the Statement of Financial Affairs, Question 8 states, “List all losses from fire, theft 
other casualty or gambling within one year immediately preceding the commencement of this 
case or since the commencement of this case." The Porteouses checked the box for “None.” 
However, analyses of casino records indicated that Judge Porteous’s gambling losses exceeded 
$12,700 during the preceding year, or at least $5,700 in net fosses. According to the trustee, had 
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he known about Ibe Porteouses’ gambling losses he may have scrutinized more carefully the 
income and expense figures reported by the Porteouses in their Filings. 

E. Impact of Fa l se Statements and Concealed Assets in B a nkruptcy 

Judge Porteous, in the series of false statements set out above, subverted the bankruptcy 
court's ability to properly administer his bankruptcy. His use of a false name and his 
concealment of his gambling losses in the year preceding his bankruptcy prevented the public 
from teaming about the nature of his public bankruptcy and prevented the trustee, court, and 
creditors from learning a relevant aspect of his financial condition. His false statements about 
expected tax refunds, bank accounts, his wife’s income, and Ihe existence of preferred creditors 
all concealed from the court income or assets that could have been distributed to creditors in the 
bankruptcy or been used to calculate the Porteouses' obligations in the event their assets were to 
be liquidated. The Porteouses filed a Chapter 13 bankruptcy, in which payments to creditors are 
based on prospective income. Caimella Porteous’s income would have been directly relevant to 
the calculation of income available to repay creditors. Moreover, in order to determine a fair 
recovery for creditors under Chapter 13, courts compare the amount that a debtor would pay 
under Chapter 1 3 with the amount they would pay were the debtor's assets liquidated. The 
creditors must fare at least as well in Chapter 1 3 as they would if the assets were liquidated under 
Chapter 7. Accordingly, depending on how they were treated by the trustee and bankruptcy 
judge, concealed assets such as the Porteouses' expected tax refund, money in bank accounts, 
and money paid to preferred creditors (which the court could order repaid and distributed among 
ail creditors) could have affected the comparative liquidation value of his estate, the amount of 
the monthly payments the Porteouses were required to make, or the percentage of debt the 
Porteouses were ultimately obligated to repay. 

Even if the value of the hidden assets would not ultimately have affected the amount 
recovered by any individual creditors, fudge Porteous’s false statements nonetheless undermined 
the bankruptcy process generally. “Debtors have an absolute duty to report whatever interests 
they hold in property, even if they believe their assets arc worthless or are unavailable to the 
bankruptcy estate " In re Yonikus. 974 p.2d 901, 904 (7th Cir. 1992). This is because allowing 
debtors “the discretion to not report exempt or worthless property usurps the role of the trustee, 
creditors, and the court by denying (hem the opportunity 1o review the factual and legal basis of 
debtors’ claims." hr re Bailey . 147B.IL 157, 163 (Bankr. N.D. 111. 1992). Judge Porteous 's 
concealment of assets and his filing of a false petition, schedules, and his statement of financial 
affairs precluded other interested parlies from asserting their rights and enjoying a full and fair 
hearing on any claims they may have made against the estate/ 


s Despite the evidence recited above, the Department ultimately concluded that it would 
not seek to charge Judge Porteous with violations of federal criminal law under 1 g U.S.C. 

§ 152(1) and (3) (concealed assets and false statements in bankruptcy) and 18 U.S.C. § 401(3) 
(criminal contempt of court). Several factors informed that decision, including the burdens of 
proving beyond a reasonable doubt to a unanimous jury the materiality of Judge Porteous’s 
misconduct in the bankruptcy proceeding. The burdens on the government in a criminal 
prosecution, however, do not apply injudicial misconduct or impeachment proceedings. An 
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HI. Evidence that Judge Porteous Submitted Ad diiional False and Misleading Statements 

The investigation obtained evidence that numerous signed documents filed prior to or 
contemporaneously with the initiation of bankruptcy on which Judge Porteous had a duty to be 
truthful — including government financial disclosure reports, a casino credit application, and a 
bank loan renewal application — also contained false or misleading information. 

Porteous’s financial disclosure report for calendar year 2000, filed with the 
Administrative Office in May 2001 just over a month after he filed for bankruptcy, failed to list 
numerous credit accounts he was obligated to disclose, including most of those listed on his 
bankruptcy documents. Further, on that disclosure report Judge Porteous indicated liabilities of 
$15,000 or less on each of two credit cards, while Schedule F to his bankruptcy filings from the 
same time period reflects that Judge Porteous in fact owed approximately $ 1 96,000 in unsecured 
debt, most of it credit card debt. Judge Porteous also failed to disclose on his annual financial 
disclosure forms the travel, cash, and gifts he received while a federal judge from attorneys and 
others with matters before him, as discussed further below. In addition. Judge Porteous reported 
“0” indebtedness on an April 30, 2001, credit application filed with Harrah’s casino just weeks 
after he noted in his petition to the bankruptcy court that he had incurred $196,000 in unsecured 
debt. 


The investigation also uncovered evidence that Judge Porteous intended to mislead 
Region’s Bank about his financial condition in order to ensure that a $5,000 single-payment loan 
scheduled to become due shortly before the bankruptcy would be extended and, thus, discharged 
among other unsecured debts in the bankruptcy. In response to a grand jury subpoena, Claude 
Lightfoot, the Port couses' bankruptcy attorney, produced a letter from him to the Porteouses 
dated December 2 1 , 2000, which discussed additional letters he bad sent to all but one of the 
unsecured creditors that later were included in the bankruptcy. Lightfoot stated, “I enclose a 
copy of the letters and one copy of the attachments I included with each that I have sent to all of 
the unsecured creditors, with the exception o f Regions Bank which we wanted to exclude . 

proposing the workout of the debts to each " (emphasis added). These “workout” letters 

proposed a 2 1 % payment of the debts the Porteouses owed to each of 1 3 unsecured creditors 
“[i]n an effort to provide all of my clients’ unsecured creditors with immediate payment now and 
to avoid the necessity of a Chapter 7 bankruptcy filing." (emphasis added). Region’s Bank, to 
whom the Porteouses owed $5,000 on an unsecured “single payment” loan scheduled to come 
due January 1 3, 2001, was not sent a workout letter, nor was the $5,000 Regions loan amount 
included in the schedule of debts provided in the workout letters to other creditors. Another 
document Lightfoot produced was a list of the Porteouses’ creditors and debts that had been 
prepared by Judge Porteous and his wife, and which Lightfoot used, along with other worksheets, 
during his efforts to reduce the Porteouses’ debts short of bankruptcy as well as in preparing the 
bankruptcy petition and schedules. That list includes an entry in wbat has been identified as 
Judge Portcous’s handwriting that states, "Regions Bank $5000 unsecured loan due 1/13/01.” 


impeachable offense is any misconduct that damages the State and the operations of 
governmental institutions; it is not limited to criminal misconduct. 
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On January 16, 2001 — shortly after the workout letters were sent to the unsecured 
creditors — judge Porteous signed an application with Region’s Bank to renew his loan and 
extend the date of repayment on the loan six months. On the application Judge Porteous certified 
that he was not “in the process of filing bankruptcy” and signed under the acknowledgment that 
there had been “no material adverse change” in his financial condition “as disclosed in my most 
recent financial statement to lender.” (The relevant loan applications with Region’s Bank 
submitted in January and July 2000 included financial statements, but neither of those statements 
appears to have been completed.) The loan renewal was approved, and the repayment date was 
extended to July 17, 2001 . The Porteouses then filed their initial voluntary petition for 
bankruptcy approximately two months later, on March 28, 2001 , and the loan from Region’s 
Bank was discharged in the bankruptcy. 

The December 21, 2000, letter from their attorney to the Porteouses establishes that Judge 
Porteous’s decision not to disclose his actual financial condition and impending bankruptcy to 
Region’s Bank in the loan renewal application was intentional. Indeed, the letter states that the 
Porteouses and their attorney decided not to send the workout letter to Region’s Bank in 
particular. As a result. Judge Porteous was able to obtain an extension under the false pretense 
that his financial condition had not materially worsened and that he was not on the brink of 
bankruptcy, and was able to include the Region’s Bank loan in the bankruptcy even though it was 
originally set to mature before he filed. 

IV. Evidence that Jud g e Porteous Solicited and Accepted Things of Value from Attorneys 

and Litigants with Matters Before Him 

Among the attorneys identified by FBI sources as the group most closely linked to the 
corruption allegations surrounding Judge Porteous were Donald Gardner, Robert Creely, Leonard 
Levenson, and Warren ForstalL. Each of those attorneys was interviewed or compelled to testify 
before the grand jury about their financial dealings with the Judge. The evidence obtained from 
those witnesses shows that Judge Porteous accepted cash, expensive meals, travel, and other 
benefits from them, gifts that fhe Judge failed to disclose to the Administrative Office on his 
annual financial disclosure reports or to litigants and opposing counsel in cases in which those 
attorneys were engaged. The Department also has obtained evidence lhat Judge Porteous 
received unreimbursed travel and sport hunting trips from litigants with matters before him in 
federal court, also without disclosing his apparent conflicts to interested parties and counsel. 

A. Cash Payments from Attorneys 

Robert Creely and Jacob Amato, who represented clients with matters before Judge 
Porteous in state and federal court, testified that Judge Porteous solicited and accepted cash 
payments from them while he was a stale and federal judge. According to their testimony, none 
of the payments occurred after 1 999. 

Robert Creely is a lawyer in New Orleans, Louisiana. He met Judge Porteous in high 
school, and practiced at the same firm as Judge Porteous for a year after law school. Creely then 
left the firm with another local attorney, Jacob Amato. Creely and Amato practiced together in 
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the law firm of Creely & Amato for 29 years. Creely describes himself as a very close personal 
friend of Judge Porteous, as does Amalo. 

Creely testified that, beginning in the late 1 980s and early 1 990s, while Judge Porteous 
was a state court judge, he began to solicit cash payments from Creely. Creely and Amato had 
matters before Judge Porteous in state court at that time. Creely testified that he and Amato 
would each take draws for half the amount from (heir joint law firm account. Creely would give 
that money to Judge Porteous in cash. Creely indicated that Judge Porteous would always ask for 
the money to pay urgent, unforeseen expenses related to his family. However, Creely slated that 
Judge Porteous drank and gambled excessively, and Creely was concerned he was paying for the 
Judge’s extravagant lifestyle. Creely testified that, as a result, he eventually told Judge Porteous 
he could not continue to give him money. 

After Creely decided to cut off further payments to Judge Porteous, the Judge began to 
designate Creely as the curator on executory interests in mortgaged property in actions over 
which he presided as a state court judge. Creely testified that he received approximately $ 1 75 
from the state court system for each curatorship, and that those cases required very little time or 
effort on his part.- In return, Judge Porteous asked Creely for the money he was paid by the court. 
Creely testified that he paid Judge Porteous in cash the amount he received, minus his minimal 
costs, which usually involved simply sending a letter and posting public notice of the pending 
executory actions. Although PACER records indicate Judge Porteous appointed Creely as the 
representative for an absent party in at least one forfeiture action in federal court — that is. United 
States v. Ratcliff . Civ. No. 95-00224 (filed Jan. 19, 1995) -- Creely testified that the kick-back 
scheme he described came to an end when Judge Porteous moved from state to federal court in 
1994. Jacob Amato also testified about the curatorships and stated that he was aware that Judge 
Porteous asked Creely for money and explicitly tied those payments to the many cases in which 
the Judge appointed Creely as a curator. 

Creely testified that, in May 1 999, Judge Porteous once more asked his law partner, Jacob 
Amato, for a payment of $2,000, this time to help defray the cost of a wedding for one of his 
children. This request was made while Amato was counsel on the Lilieberg matter, a multi- 
raillion dollar civil action pending before Judge Porteous in federal court, described further 
below. Jacob Amato also testified about that request for money from Judge Porteous. Amato 
gave Porteous the money he asked for in cash, again splitting the payment with Creely through 
personal draw downs from their law firm account. Creely testified that Judge Porteous has not 
solicited, and he has not given him, any additional cash since the May 1999 payment of $2,000. 
Creely testified that Judge Porteous instructed him to give the cash to his secretary, Rhonda 
Danos, who would pick it up from his office. Creely says he pul the money in a sealed envelope 
and gave it to Danos. Danos testified that she does not recall receiving an envelop with cash in 
it, although she stated that she did pick up items from time to time for the Judge from Creely's 
office. 


Jacob Amato corroborated Creely’s claims that they made cash payments to Judge 
Porteous both while he was a state and a federal judge. Between them, Creely and Amato 
represented parties in four actions over which Judge Porteous presided on the federal bench 
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according to the PACER electronic court records system. 0 Creely testified that in total they may 
have given Judge Porteous as much as $10,000 over time. 

Donald Gardner is also an attorney in New Orleans, Louisiana and a close personal friend 
of Judge Porteous. Although Gardner testified he does not gamble often, he stated that on 
occasions when he was at casinos with Judge Porteous, the Judge would ask for money to 
gamble, and he would give it to him. Gardner testified Judge Porteous would request amounts in 
the range of $ 1 00 to $200. He also testified that he provided Judge Porteous approximately $200 
to purchase a gift for his wife. Gardner also paid $300 to a contractor on behalf of Judge 
Porteous. Gardner testified that his payments to or on behalf of Judge Porteous occurred prior lo 
him taking the federal bench. According to Gardner, he estimated that over the course of their 
friendship he did not give Judge Porteous more than $3,000 in total. Although the FBI 
developed sources who believed that Gardner regularly paid Judge Porteous, the investigation 
was ultimately unable to disprove his testimony about the extent of his cash payments to Judge 
Porteous. 

In addition to cash payments to Judge Porteous, several attorneys testified that they gave 
money to his secretary, Rhonda Danos, to help support Judge Porteous’s son during his 
externship in Washington, D.C., while Judge Porteous was a federal judge. Leonard Levenson is 
another local attorney who has been friends with Judge Porteous since the early 1 980s. Levenson 
testified that, although he never gave cash directly to Judge Porteous, he may have contributed a 
few hundred dollars to Rhonda Danos to be used for Judge Porteous’s son's externship. Don 
Gardner also testified that he gave a couple hundred dollars for the externship. 7 

B. Travel, Meals, and Hunting and Fishing Trips from Lawyers and Litigants 

The investigation of the FBI into alleged judicial corruption also led to the discovery of 
evidence that, on a regular basis. Judge Porteous accepted gifts of travel, expensive meals, 
drinks, and hunting and fishing trips from attorneys and businesses with matters before him both 
in state and federal court, and that Judge Porteous failed to disclose his receipt of those benefits 
to interested counsel and litigants and, for alt but two hunting trips, in his financial disclosure 
reports to the Administrative Office. 

Several attorneys who were compelled to testify admitted that they paid for travel for 
Judge Porteous. In May 1 999, Judge Porteous and several others traveled to Las Vegas, Nevada 
for his son's bachelor party. Credit card records and Caesar’s Hotel records indicate that Robert 


0 See In re. Lilicberg Enters, tnc. . Civ. No. 93-01794 (filed JuneOI, 19931: United States 
v. Ratcliff. Civ, No. 95-00224 (filed Jan. 19, 1995); Buck v. Candy Fleet Coro.. Civ. No. 
97-01593 (filed May 16, 1997); and Union Planters Bank: N.A. v. Gavel . Civ. No. 02-01224 
(filed Apr. 24, 2002). 

7 Gardner also testified that he, like Creely, was designated by Judge Porteous as a curator 
in numerous state cases then pending before the Judge. He claimed, however, that the Judge 
never asked for money in connection with those appointments. 
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Creely paid $42 ! .90 with his credit card for Porteous’s room ftom May 20 to May 23, 1 999. 
Judge Porteous's credit card records indicate that he took out more than $5,000 on his credit 
cards at Caesar's Hotel during the trip. Caesar’s Hotel records estimate that Judge Porteous lost 
$1,200 gambling over the course of his stay. Judge Porteous’s bank records indicate that he 
deposited $5,000 into his money market account days after he returned from the trip. The source 
of that money is unknown. Don Gardner, the New Orleans attorney representing the opposing 
party in the Liljeherg cases that were then pending before Judge Porteous, also attended the May 
1999 Las Vegas bachelor party trip. 

In grand jury testimony and an interview with the FBI, Robert Creely admitted that he 
attended the bachelor party trip, but did not recall paying for Judge Porteous’s room. He said 
that he and two other non lawyers present on the trip also split the bill for an expensive steak 
dinner for many of the people in attendance, including Judge Porteous. He claimed that he did 
not give Judge Porteous any money during or immediately following that trip. 

Robert Creely also testified that he has taken Judge Porteous on many fishing trips over 
the years, including while Judge Porteous was a federal judge, and on two or perhaps three 
hunting trips while Porteous was on the state bench. Creely valued the hunting trips at the time 
at around $1,500 per person plus airfare, all of which he covered on Judge Porteous’s behalf. 
Judge Porteous never covered any of the costs related to the hunting or fishing trips. 

WarTen Forstall, Jr. is a lawyer who practices in New Orleans, Louisiana. He and Judge 
Porteous have been friends for about 20 years. Forstall testified that in September 1999, at Judge 
Porteous’s invitation, Forstall purchased tickets for both ofthem to San Francisco to attend an 
attorney conference together. They later cancelled the trip, and Forstall did not know what 
became of the ti cket he purchased for Judge Porteous. Credit card and travel agency records for 
Forstall show that he paid $238 with his credit card for the aitline tickets for Judge Porteous to 
SaD Francisco on September 1 8, 1 999, with a return flight from Reno-Tahoe to New Orleans on 
September 22, 1999, along with an accompanying ticket for himself. Travel records indicate that 
Judge Porteous traded his California plane ticket for a ticket to Las Vegas in October 1999. 

Judge Porteous failed to disclose his acceptance of an airline ticket from Forstall on his financial 
disclosure forms or in any litigation in which Forstall had an interest. 1 

In an interview with the FBI, Leonard Lcvenson stated Uiat he has paid for hunting trips 
with Judge Porteous both while the Judge was on the state and federal bench. In October 1999, 
Levenson and his wife accompanied Judge Porteous to Las Vegas, Nevada. Porteous obtained 
his airfare for that trip by trading in (lie unused ticket to San Francisco that he previously had 
obtained from Warren Forstall. Judge Porteous’s secretary, Rhonda Danos, paid for the 


* The Court’s PACER records indicate that Forstall’s firm represented parties in at least 
six federal actions before Judge Porteous. See Everage v. Fisher. Civ. No. 98-00451 (filed Feb. 
11, 1998k McAfee v. Avers. Civ. No. 98-01415 (filed May 12, 1 9981: Ford v. United States 
Postal Serv.. Civ. No. 98-02170 (filed July 24, 1998); Wingate v. Brock Civ. No. 98-03290 
(fried Nov. 6, 1998); Coleman v. United States Postal Serv Civ. No. 99-02017 (filed June 30, 
1999); and Minnifield v. Drag Trans. Inc. Civ. No. 02-02516 (filed Aug. 13, 2002). 
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Levensons’ airfare, and was reimbursed by them in November 1999 Levenson has been counsel 
in at least eleven matters over which Porteous presided in federal court, 9 It does not appear that 
Judge Porteous provided notice to any party of his acceptance of gifts and benefits from 
Levenson. 

According to evidence obtained from attorneys who were interviewed or testified before 
the grand jury. Judge Porteous also made it his regular practice to receive gifts of meals and 
drinks at expensive restaurants from lawyers with matters before him while he was a judge in 
both slate and federal court. Robert Creely, Jacob Amato, Leonard Levenson, Donald Gardner, 
and Warren Forstall all admitted that they frequently bought meals for Judge Porteous that he did 
not reimburse. Creely testified that Judge Porteous always expected that the lawyers would pick 
up the tab, and that the Judge would never offer to pay. Ronald Bodenheimer, a former 24th JDC 
judge who agreed to be interviewed and testify after pleading guilty to honest services fraud in 
connection with the investigation of judicial corruption in the 24th JDC, staled that when he was 
elected to the slate bench, Judge Porteous told him that since he was a judge he would never 
again need to pay for Iris own lunch. Each of the attorneys who routinely bought meals forjudge 
Porteous had matters before him both in slate and federal court. Judge Porteous apparently never 
disclosed to any litigant or counsel his receipt of benefits from these lawyers, nor did he disclose 
any meals valued over $100 in any financial disclosure report filed with the Administrative 
Office. 1 " 

The FBI and other investigative agencies also have obtained evidence that, on at least 
three occasions, Judge Porteous accepted free travel and hunting tnps from the Rowan Company 
and Diamond Offshore. Rowan and Diamond are each frequently named as defendants in 
maritime actions brought in the Eastern District of Louisiana and, on many occasions, in actions 
assigned to Judge Porteous. The hunting trips included free air transportation by private plane 
from New Orleans, Louisiana to Falfuriias, Texas, and sport hunting on property owned or 


9 See In re. Lilieberg Enters. Inc.. Civ. No. 93-01794 (filed Judc 01, 1993); In re. Owen 
McManus. Civ. No. 95-01 6 1 5 (filed May 23, 1 995); Alliance General Ins. Co. v. Louisiana 
ShemfFs Aulo. Risk Prog., Civ. No. 96-00961 (filed Mar. 15, 1996); First Natl Bank v. Evans . 
Civ. No. 96-01006 (filed Mar. 20, 1996); Joseph v. Sears Roebuck & Co. . Civ. No. 97-00192 
(filed Jan. 2 1, 1997); Siddiqui Group Enters.. Inc, v. Shell Oil Co.. Civ. No. 98-00606 (filed Feb. 
26, 1998); Liberty Mutual Fire Ins, v. Ravannack. Civ. No. 00-01209 (filed Apr. 19, 2000); 
Holmes v. Consolidated Cos . . Inc. . Civ. No. 00-01447 (filed May 17, 2000); Loehn v. Hardin . 
Civ. No. 02-00257 (filed Jan. 30, 2002); Salatich v. America Online Inc.. Civ. No. 03-02943 
(filed Ocl. 21, 2003); and Morales v. Trippe. Civ. No. 04-02483 (filed Aug. 31, 2004). 

10 For example, although it is difficult to reconstruct the record with certainty, Amato’s 
financial records and testimony indicate that he may have spent at least $ 1 ,500 in 1 999 and 
$2,250 in 2000 for dining and beverage expenses at restaurants a! which he entertained Judge 
Porteous- Judge Porteous was required to report to the Administrative Office gifts of food and 
drink valued at more than $ 1 00 on his annual financial disclosure reports. However, Judge 
Porteous has never reported the receipt of any gift from Amato or any other attorney with matters 
before him. 
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controlled by Rowan near the Mariposa Ranch in Faifurrias. The government has also obtained 
evidence that Judge Porleous traveled from the Faifimias camp by private plane to a similar 
hunting camp near San Antonio, Texas owned or controlled by Diamond. Further evidence 
indicates that, on at least one of the trips paid for by Rowan, Judge Porteous was accompanied on 
the trip by litigation counsel for Rowan." 

Judge Porteous disclosed two of these hunting trips in financial disclosure reports filed 
with the Administrative Office. On his report for calendar year 2004, filed May 1 2, 2005, in 
response to Part V, “Gifts," Judge Porteous reported that he received a hunting trip from Rowan 
Company, for which he reported a fair market value of $1 ,000. On his report for calendar year 
2005, filed July 24, 2006, in response to Part V, “Gifts,” Judge Porteous reported that he received 
a hunting trip from Diamond Offshore, which he also valued at $ 1,000. Judge Porteous has yet 
to file his financial disclosure report for calendar year 2006. Judge Porteous’s reports appear to 
understate the fair market value of the hunting trips. Evidence indicates that the cost to operate 
the private plane used to transport Judge Porteous to FalJurrias, Texas itself was approximately 
$1 ,000 an hour. According to commercial sports hunting locations in the same area, the fee for 
merely observing a hunt is approximately $200 a day in addition to the cost of the full hunting 
package for the other hunt participants, while the fee to participate in a Whitetail Buck hunt, 
which evidence shows was the subject of at least one of the hunting trips, would cost 
approximately $3,000 to $3,500 per participant, Together, the evidence suggests the total fair 
market value for each hunting trip would have been in excess ofthe $ 1 ,000 reported by Judge 
Porteous. 

In addition to apparently understating the fair market value of his trips on financial 
disclosure reports submitted to the Administrative Office, Judge Porteous apparently failed to 
disclose his receipt of the trips to counsel and parties adverse to Rowan and Diamond in the 
actions over which he presided. The Court’s PACER electronic records system indicates that, . 
since the late 1980s, the Rowan Companies, Inc. and its related companies have been parties in 
more than a hundred cases filed in the Eastern District of Louisiana. Judge Porteous has presided 
over at least six such actions." Of those cases. Hanna was an open matter during all of 2004, and 
therefore was pending when Judge Porteous received a hunting trip from Rowan. About one 
week after returning from his January 2006 trip with Rowan, he was assigned to preside over the 
Thomas matter. Despite his obligation to do so. Judge Porteous apparently failed to disclose the 
benefits be received from Rowan to counsel and the opposing parties in each of those cases. 


" There is evidence that one other federal district judge attended at least one of the 
hunting trips Rowan sponsored. 

12 See Lucas v. Tetra Technologies, Civ. No. 96-03501 (filed Oct. 28, 1 996): Grubb v. 
Rowan Companies. Inc.. Civ. No. 00-01075 (filed Apr, 10, 2000); Hoffman v. Rowan 
Companies. lnc„ Civ. No. 01-01285 (filed Apr. 27, 2001); Hanna v. Rowan Company. Inc.. Civ. 
No. 03-03285 (filed Nov. 21, 2003); Thomas v. Rowan Companies. Inc.. Civ. No. 06-00166 
(filed Jan. 13, 2006); and Cooley v. Crescent Drilling & Production. Inc.. Civ. No. 06-01427 
(filed Mar. 20, 2006). 


15 


SC00781 



912 


Likewise, Diamond and ils related companies were frequent litigants in the Eastern 
District of Louisiana, also parties in more than a hundred actions filed since the early 1990s. 
According to the PACER system, Judge Porteous presided over seven matters in which Diamond 
was a party. 11 Of those seven, John son was pending for part of, and Jones during all of 2005, the 
year in which Diamond provided Judge Porteous one of the trips according to Judge Porteous’s 
financial disclosure report. The docket in each case does not reflect that Judge Porteous provided 
notice to the parties or counsel of the trip he received from Diamond. 

C. Effect of Judge Porteous’s Misconduct on the Administration of Justice 

Judge Porteous’s apparent misconduct has had a derogatory effect on the administration 
of justice in the Eastern District of Louisiana. That impact can be illustrated by the effect his 
conflicts had specifically on the litigation surrounding the Chapter 1 1 bankruptcy filing of 
Liljcberg Enterprises, Inc., and the cloud of suspicion those undisclosed conflicts raised about the 
validity of Judge Porteous’s rulings in that matter. See In re Lilieberg Enterprises. Inc. . Civ. Nos. 
93-1794, 93-4249, 95-2922, and 94-3993. The bankruptcy action was commenced in 1993, and 
the matter was Iransferred and consolidated with related cases before Judge Porteous on J anuary 
16, 1996. On September 19, 1996, after Judge Porteous’s assignment to the litigation and just 
weeks before the complex matter was scheduled to be tried to the bench, Liljeberg Enterprises 
moved to substitute Jacob Amato and Leonard Levenson as counsel of record. Judge Porteous 
signed the order granting the substitution on September 23, 199$. Amato handled (he 
representation of Liljeberg on behalf of the Creely & Amato law firm. Levenson testified that he 
was told when he was hired by Liljeberg that he was being retained for strategy and assistance 
during the trial of the matter. However, based on recent public statements made by his client, 

1 .cvenson now believes that his apparent close relationship with Judge Porteous influenced his 
client to hire him. Jacob Amato testified that he also believed his connection to Judge Porteous 
played a role in his client’s decision to engage him. 

One of several parties adverse to Liljeberg in these actions was LifeMark Hospitals, Inc. 
After Amato and Levenson were retained by Liljeberg, Lifemark in turn sought to associate a 
long-time friend of Porteous, Donald Gardner. 

Gardner testified that he did not have experience handling federal litigation matters, and 
that Lifemark had competent local counsel. Gardner stated that the reason he was asked to 
associate himself on die case was his known relationship with Judge Porteous. LifeMark’s 
counsel, Joseph Mole, testified that he hired Gardner because his client believed it was necessary 
to “level the playing field” following the retention by Liljeberg of Amato and levenson — whose 
close connections to Judge Porteous were also well known among local attorneys. Indeed, prior 


11 See Pierce g. Diamond Offshore . Civ. No. 98-01 661 (filed June 4, 1 9981: Gonzalez v. 
Diamond Offshore. Civ. No. 99-00815 (filed Mar. 1 1, 1999); Svlve v. Oceaneerine Int’i. Inc. . 
Civ. No. 99-00841 (filed Mar. 15, 1999); Dillon v. Diamond Offshore. Civ.No. 99-02026 (filed 
June 30, 1999); Farrar v. Diamond Offshore Co. . Civ. No. 03-00782 (filed Mar. 19, 2003); 
Johnson v. Diamond Offshore. Civ. No. 03-02505 (filed Sept. 4, 2003); and Jones v. Diamond 
Offsh ore. Civ. No. 04-00922 (filed Mar. 31, 2004). 
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to hiring Gardner, counsel for LifeMark filed a motion seeking Judge Porteous’s recusal because 
of the appearance of partiality created by the close personal relationship among Porteous, Amato, 
Creely, and Levenson. LifeMark’s counsel testified that he was not aware that Porteous had 
received cash payments tfom Amato or his partner Creely, and trips and other benefits from 
Amato, Creely, and Levenson. He testified that, had he known about those dealings, he would 
certainly have included that information in his motion to recuse. Judge Porteous denied the 
motion. In his opinion. Judge Porteous failed to disclose his solicitation and acceptance of cash, 
travel, and other things of value from Amato, Creely, and Lxvenson. Counsel for LifeMark filed 
a mandamus action with the Fifth Circuit, but the Circuit denied LifeMaik’s requested relief as 
well — also without being informed of Judge Porteous’s financial dealings with Liljeberg’s 
counsel. Amato testified that his and his partner's gifts of cash and other benefits to Judge 
Porteous were never disclosed in the litigation, and admitted that they “probably” would have 
been a basis for recusal. As noted, three years later, while Lilieberg was still pending before him. 
Judge Porteous again solicited and received $2,000 in cash from Creely arid Amato, which 
Porteous also failed to disclose to the counsel or litigants in the Lilieberg action, as well as the 
Administrative Office. 

The written fee agreement between Gardner and LifeMark provided that Gardner would 
be paid a $100,000 flat fee for associating himself on the case. The agreement included a 
provision that, if the case was transferred to another judge, Gardner's engagement would end, but 
he would be paid an additional $100,000 severance. The fee agreement also contained a sliding- 
scale of additional fees contingent on various measures of LifeMark’s success at trial. According 
to LifeMark’s lead counsel, Joseph Mole, he included that contingent fee component to create an 
incentive for Gatdner to deal honestly with LifeMark and not collude with Amato and Levenson. 
Mole saw Gardner as part of a circle of friends surrounding Judge Porteous, a circle that included 
opposing counsel Amato and levenson. When asked whether Gardner was expected to give any 
part of his fee to Judge Porteous, both Gardner and Mole testified that he was not. Both also 
testified that Gardner informed LifeMark up front that he would not be able to influence Judge 
Porteous to do anything unethical or improper. 

Mole testified that Gardner was retained solely because of his close relationship with 
Judge Porteous, and that his only active role in the case was to attend the bench trial. Gardner 
testified that he offered advice on how he thought Judge Porteous might react to LifeMark’s 
evidence and strategies, but that counsel for LifeMark disregarded most of that advice. When 
questioned about the perceived need to pay $1 00,000 — and potentially many hundreds of 
thousands more — to an attorney who had no relevant federal experience but who was a friend of 
the Judge so that he would file an appearance and observe the bench trial, Mole testified that he 
thought his client was a victim of a broken system. 

The non-jury trial before Judge Porteous commenced June 16, 1997 and continued with 
breaks over several weeks until July 23, 1997. Following Ihe bench trial. Judge Porteous failed 
to rule for nearly three years. During the time that Judge Porteous’s judgment was pending, the 
evidence reflects, as recounted above, that Judge Porteous asked for and received cash payments 
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from Creel y and Amato, and was the beneficiary of numerous meals, trips, and other gifts from 
Creely, Amato, Levenson, and Gardner. 14 

On April 26, 2000, Judge Porteous ruled in favor of Amato and Levenson's client, 
Liljeberg Enterprises. Inc., oo most of the important contested issues ** Porteous’s ruling in favor 
of Liljeberg was partially reversed by the Fifth Circuit in an unusually critical opinion. 

Regarding Porteous's finding that LifeMark had breached a fiduciary duty it owed to Liljeberg 
by, among other things, failing to reinscribe a collateral mortgage and mitigate harms caused by 
not doing so, the Circuit excoriated Judge Porteous: 

. . . The extraordinary duty Hie district court imposed upon LifeMark ... is 
inexplicable. . . . 

. . . The right of LifeMark to unilaterally release any part of the property from the 
mortgage is wholly at odds with the district court’s discovery of a “duty” to 
reinscribe the collateral mortgage. . . . 

. . . [Judge Porteous's theory that LifeMark consequently owed a duty to mitigate] 
is a mere chimera, existing nowhere in Louisiana law. It was apparently 
constructed out of whole cloth. 

In re Liliebera Enters., Inc.. 304 F.3d 410, 428-29 (Sth Cir. 2002). Similarly, in finding that 
Judge Porteous clearly erred in his ruling that the judicial sale of the hospital must be overturned 
in favor of Amato and Levenson’s client, Liljeberg, the Court censured the unsupported 
conclusions drawn by the Judge: 

... the district court’s findings of a “conspiracy” to wrest control of the hospital 
and medical office building from St. Jude and Liljeberg Enterprises border on the 
absurd. . . . 

The district court’s “conspiracy theory” conclusion is based, in part, on the 
view that Liljeberg Enterpriscs's or St. Jude’s losses were caused by Lifemark. . . . 


14 On May 28, 1999, Judge Porteous granted summary judgment in favor of Levenson’s 
client in Alliance Gen. Ins. Co. v. Louisiana SherrifFs Auto. Risk Proe. . Civ. No. 96-00961. 

15 According to American Express credit card records, Amato paid$130 at Commander’s 
Palace — a fine dining restaurant in New Orleans — on April 25, 2000, the day on which Judge 
Porteous signed his long- pending judgment in favor of Amato’s client. The judgement was filed 
on the docket on April 26, 2000. Amato has informed the government that Rhonda Danos, 
Porteous’s secretary, was present with him at Commander’s Palace on April 25, 2000, and that 
he paid that bill. Danos testified that die pending judgment was not discussed during the April 
25, 2000 rendevous at Commander’s Palace, that she never received any cash or bribe from 
Amato, and that the timing of her meeting with Amato at Commander’s Palace on the day the 
judgment was signed was a coincidence. 
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These findings turn on the remarkable but largely implicit conclusion . . . that, 
under Louisiana law, a second mortgagee . . . cannot initiate foreclosure 
proceedings. The district court and Liijeberg Enterprises offer no statutory or case 
law support for this proposition, for the simple reason that this is not the law. 

Id, at 431. 

V. Evidence that Judge Porteous Accepted Things of Value from Bail Bonds Unlimited and 
f niiis and Lori Marcotte in Exchange for Access and Assistance 

Louis and Lon Marcotte operated Bail Bonds Unlimited, a bail bonds company with 
business before the 24th JDC. As a result of the FBI investigation into corruption in the 24th 
JDC, both Louis and Lori Marcotte pleaded guilty to bribing Louisiana state judges in addition to 
other offenses. Ill interviews following their guilty pleas, the Marcottes said they paid for 
expensive meals, trips, and other benefits for Judge Porteous in exchange for favorable treatment 
when he was a state judge in the early 1990’s, and that they continued to pay for meats while he 
was a federal judge. The Marcottes estimated the cost of weekly Friday lunches they provided 
for Judge Porteous and his staff and other invitees at about $500 each. They also stated that they 
paid for innumerable additional meats and drinks at expensive restaurants that cost hundreds of 
dollars each. In addition, the Marcottes said they paid for numerous car repairs for Judge 
Porteous and his family, paid for a fence to be built for him, gave parking privileges to 
Porteous's son at their office near the courthouse, and provided business to his son’s legal courier 
service. 

Other witnesses confirm that Louis Marcotte did numerous favors for and gave many 
gifts to judge Porleous while he was a state court judge. Former Marcotte employees say that 
Marcotte paid for car repairs for Judge Porteous and a fence for Judge Porteous’ house. Other 
witnesses report (hat Marcotte paid for many meals for Judge Porteous and at least one trip to Las 
Vegas, Nevada for Judge Porteous. Additional sources report, and the FBI in one instance 
observed, that Louis Marcotte continued to take Judge Porteous out for meals when he was a 
federal judge. 

In 1 992, the Marcottes invited Judge Porteous to Las Vegas with them, but he was unable 
to attend. Several months later, around August 1992, Rhonda Danos called the Marcottes to 
inform them that Judge Porteous “was ready to go” to Las Vegas with them. The Marcottes and 
two local attorneys paid to take Judge Porteous and another state judge to Las Vegas. Danos 
booked the trip on her credit card and then sought reimbursement from Louis Marcotte. The 
Marcottes stated that the arrangement was designed to disguise the fact that they and other 
lawyers were paying for the trip. They also stated that they invited the other attorneys and judge 
to provide cover for Judge Porteous. 

In July 1999, the Professional Bail Agents of America paid $206.80 for lodging for Judge 
Porteous at tbeir conference at the Beau Rivage in Biloxi, Mississippi. Judge Porteous spoke at 
the conference. Judge Porteous did not report this payment on his financial disclosure form 
(there is no minimum value for required reporting of travel reimbursements). The charge for 
Porteous’s lodging was paid by the PBAA out of its “master account." In turn, the Marcottes 
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made a $7,000 contribution to cover expenses on that master account. The Marcottes also 
provided the PB AA with a list of people whose charges should be credited against the Marcotte’s 
credit card. That list included Porteous’s secretary, Rhonda Danos. 

The Marcottes asserted that they also paid for Porteous’s secretary to go to Las Vegas, 
Nevada for many years with them when they were attending annual bail bonding conventions 
there. This began in 1992 and continued through the first few years Judge Porteous was a federal 
judge. The Marcottes have provided the FBI with pictures that show the Judge’s secretary in 
their company in Las Vegas. They claimed that they covered all of Danos’s costs during the 
trips. For several years, the Marcones also provided Danos and Judge Porteous with five to ten 
tickets each year to an annual police fund-raising party, valued at $ 1 00 per ticket. The expenses 
bome by the Marcottes on behalf of the Judge’s secretary tend to corroborate their claim that they - 
provided gifts to Judge Porteous in exchange for access. The Marcottes explained that Danos 
was the gatekeeper for access to Judge Porteous, and that it was therefore essential to their 
purpose that they kept Danos happy by plying her with gifts as well. 

According to the Marcottes, in exchange for their generosity with Judge Porteous and 
Danos, while Judge Porteous was a state court judge he gave the Marcottes immediate access to 
him on bonding whenever they needed him. The Marcottes say he granted most of their requests. 
Louis Marcotte told the FBI that Judge Porteous was more likely to grant a problematic request 
after a lunch or a car repair. Judge Porteous also made introductions for the Marcottes to other 
state judges and lent his support by vouching to other judges that Louis Marcotte was a good 
person to deal with on bond issues. He also spoke to other state judges about the benefits to the 
court system of split bonds, a practice that was extremely beneficial to the business of Bail Bonds 
Unlimited. Following his own agreement to plead guilty to honest services fraud and to 
cooperate with the government, former 24th JDC judge Ronald Bodenheimer corroborated much 
of what the Marcottes told the FBI concerning the assistance Judge Porteous provided around the 
courthouse for their business interests in the 24th JDC. 

In addition to making himself accessible and assisting the Marcottes on bonding matters, 
at Louis Marcotte’s request Judge Porteous expunged the felony convictions of two Marcotte 
employees shortly before Judge Porteous left the state bench In 1994. This permitted the 
employees to work for the Marcottes in the bail bonding business, which otherwise was 
prohibited under Louisiana law. It appears that Judge Porteous decision to expunge the 
convictions was contrary to law. Nonetheless, Porteous claimed in an interview with lire New 
Orleans Metropolitan Crime Commission that an Assistant District Attorney was present during 
the hearing and failed to object on the record. Even if true, there is no indication that the 
Assistant District Attorney was aware that Porteous was the recipient of a stream of things of 
value from the Marcottes, all of which the Marcottes claim they provided with Ihe specific intent 
to influence Judge Porteous. 

Although the Marcottes have made many allegations of improprieties involving Judge 
Porteous, they have pleaded guilty to charges o f extensive fraudulent conduct They also admit 
that they never obtained an explicit agreement with Judge Porteous that he would grant bond 
requests in exchange for favors. They claim instead that the agreement was implicit in the 
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relationship, and that the Judge knew very well why they lavished him and his long-time 
secretary with food, drinks, trips, favors, and other things of value. 

VI. Further Circumstantial Evidence that Judge Porteous Engaged in Corrupt Activities 

The investigation has uncovered large amounts of unexplained cash being deposited in 
Judge Portcous’s accounts. Financial records reveal that Judge Porteous deposited more than 
$57,000 in cash into his checking account between 1998 and 2000. Additional records received 
from Fidelity Homestead Association show that five separate deposits of currency totaling 
approximately $20,000 were also made into the Judge’s money maiket account &om 1998 to 
early 2000. This account was not reported on Judge Porteous’s bankruptcy petition. In addition, 
one of the deposits, made two days after Judge Porteous returned from his Las Vegas trip, was in 
the amount of $5,000, roughly the amount he withdrew over the “bachelor party" weekend, 
despite casino records that estimated a $1,200 loss during that trip. 

In addition, the investigation has revealed that Judge Porteous’s secretary, Rhonda Danos, 
paid for many of his expenses from her own bank account. While Judge Porteous did write 
checks to her, the FBI was not able to establish that he fully reimbursed her. In 1999 and 2000, 
for example, Danos paid $41,621.15 for credit card bills and other expenses forjudge Porteous; 
during the same period, she received $32,554.51 in checks from bim. Over the same two year 
period, Danos also made $60,027.80 in cash deposits, a greater sum than her payroll and other 
sources of income for the same period. Focusing on year 1 999 in particular, her financial records 
indicate that she may have received as much as thirty to forty thousand dollars in unexplained 
deposits. In addition, in her testimony about her 1999 financial activities, Danos could not 
account for nearly ten thousand dollars in excess of her admitted sources of income that year, 
even giving her the benefit of dubious, post-hoc explanations for some sources of funds. 
Together, these facts evidence (hat Danos - on whom Judge Porteous relied for payment of many 
of his own expenses - received additional, unexplained cash during the period that the 
judgement in Lilieberg was pending. Indeed, the Marcottes stated in interviews with the FBI that 
Danos was used specifically to disguise their payments in connection with the 1992 trip to Las 
Vegas for Judge Porteous. 

VH. Evidence that Judge Porteous Is Incompetent to Serve 

During the course of this investigation the Department has learned that Judge Porteous 
has obtained the reports of medical examiners concluding that he is incompetent to render 
decisions as a federal judge because of permanent mental and psychological impairments. In 
correspondence with Your Honor, Judge Porteous stated that he believes he no longer can meet 
the responsibilities that fall to him as a judge, and that the reports of a psychologist and 
psychiatrist confirm that every day he sits on the bench is a disservice to his fellow judges, to the 
parties who appear before him, and to the people of this country who put their trust in the 
judiciary. This mental impairment follows a history of alcoholism and reckless gambling, 
demonstrated in financial records and attested to by witnesses with whom he has had personal 
relationships. Therefore, in addition to the many allegations of judicial misconduct recited 
above. Judge Porteous’s self-professed inability to render competent and fair decisions as a 
federal judge and the chronicle of his reckless and dishonorable personal behavior while on the 
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federal bench also serve as a basis for possible disciplinary action by the Court or referral to 
Congress for impeachment. 

CONCLUSION 

As noted earlier, issues of statute of limitations, the materiality of the alleged false 
statements, the government's twin burdens of proof and unanimity at trial, and the availability of 
alternative remedies persuaded the Department that criminal prosecution was not warranted. The 
results of the FBI’s investigation into allegations of misconduct concerning Judge Porteous, 
however, raise serious doubts about his suitability for office under the constitutional standard of 
good behavior on which that service is contingent. The instances of Judge Porteous’s dishonesty 
in his own sworn statements and court filings, his decade-long course of conduct in soliciting and 
accepting a stream of payments and gifts from litigants and lawyers with matters before him, and 
his repeated failures to disclose those dealings to interested parties and the Court all render him 
unfit as an Article HI judge. Based on the evidence of pervasive misconduct described herein, 
the Department respectfully submits this complaint for any further action Your Honor may deem 
warranted. 


Sincerely, 



Deputy Assistant Attorney General 

Criminal Division 

United States Department of Justice 
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HKK-tdY-2004 13; 19 NEW ORLEANS LA 


504 616 3306 P.02 


S. J. Beaulieu, Jr. 

' CHAPTER 13 TRUSTEE 


433 Metairie Road, Suite 307 
Metairie, Louisiana 70Q0 5 
(504) 831-1313 


April 1. 2004 


Federal Bureau of Investigation 
Attn: Wayne Homer 
290 1 Leon C. Simon Dr, 

New Orleans, LA 70126 


In re; In Re Gabriel T. Poneous, Jr & Carmella A. Porteous 
Case No.: 01-12363 

Dear Mr. Homer: 

I am Staff Attorney for S, J. Beaulieu, Jr., Chapter 13 Trustee. This letter is to respond to 
a conversation of Mr, Beaulieu with one of the FBI agents earlier this month. 

In January, 2004, at the request of the FBI, Mr. Beaulieu met with you and several other 
agents. Prior to that meeting, the FBI refused to divulge why the meeting was needed or what, 
would be discussed at the meeting. During the meeting, it was disclosed that Mr. Beaulieu was 
being interviewed with respect to an ongoing investigation into the captioned Chapter 13 case 
and debtors’ activities regarding same. Also, during the meeting, the agents discussed some 
allegations concerning potential bankruptcy improprieties involving debtors related to: filing the 
original petition with their name misspelled, undisclosed income, income tax refunds, the use of 
credit cards, transfers of property, and lifestyle activities that might not be consistent with the 
debtors’ schedule “J” disclosures. 

In the conversation this month, the FBI agent advised Mr. Beaulieu that he should pursue 
further investigation into debtors’ activities in this case. However, the only allegation that the 
Trustee has evidence of relates to debtor's F1C A tax withholding which should have stopped 
after the FICA withholding limits were met. The additional income to debtor was not taken into 
account in evaluating debtors’ disposable income to fund the Chapter 13 plan over three (3) 
years. In Mr. Beaulieu’s opinion, extending the plan at this late date to recoup the difference in 
disposable income would not substantially increase the percentage paid to unsecured creditors. 

Regarding the other allegations, the FBI has refused to provide the Trustee with any 
evidence of improprieties by debtors. Since Mr. Beaulieu has no evidence to support the 
suspicions expressed by the FBI agents, he does not intend to take further action related to these 
allegations. 

I am enclosing a copy of the Tina) Account prepared in this case, The case is currently set 
for a Final Account hearing on May 1 8, 2004, at 8:40 a.m. You may file an objection to: the 
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564 816 3306 


Federal Bureau of Investigation 
Attn: Wayne Horner 
April 1 . 2004 
Page 2 

Trustee’s Final Account or you may provide Mr. Beaulieu with evidence of wrongdoing and 
same will be investigated. 

If further information is required, please feel free to contact me at your convenience. 
With kindest regards, I am 


Sincerely, 



Michael F. Adoue 
Staff Attorney (Ext. 222.) 


Enclosure 

cc: R. Michael Bolen 

United States Trustee, Region 5 
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haynes boone 


To: 

File 


Ron Woods 

From: 

Larry Finder 

Date: 

July 29, 2007 

Subject: 

Interview of S. J. Beaulieu, Jr. 


MEMORANDUM 


Privileged and Confidential 
Attorney-Client Communication 


On July 25, 2007, S. J. Beaulieu was interviewed by Ron Woods and Larry Finder in a 
conference room within the Fifth Circuit Court of Appeals. 

Mr. Beaulieu (“the witness”) confirmed that he is a Chapter 1 3 Trustee in the New 
Orleans area. He met Judge Porteous one time early in the Chapter 1 3 (the 34 1 hearing), and did 
not know him prior to then. A 341 hearing is the first meeting of creditors, but often no creditors 
are present. The witness said the only preferential treatment he provided to Porteous was to hold 
his 34 1 meeting on the docket from morning to afternoon to reduce the chances of Porteous 
being seen by bankruptcy lawyers. The witness added that had any creditors appeared for the 
morning 341 hearing, the hearing would not have been held to the afternoon. 

Mr. Woods provided the witness a copy of the recorded transcript from the 371 hearing, 
and the witness reviewed it, saying it appeared to be accurate. The witness explained that a 
typical 341 hearing takes between three and five minutes. The witness is acquainted with 
attorney Claude Lightfoot, and considers him one of the top filers for Chapter 7 and 1 3 cases. 

He added that Mr. Lightfoot is also a Chapter 7 Trustee. 

Mr. Woods provided the witness with a copy of the booklet that the witness sends out to 
new Chapter 13 debtors. The witness said he used to hand it to debtors, but now he mails each 
debtor a copy [NOTE: the witness’s docket is in excess of 3,000 cases]. The witness affirmed 
that according to the booklet, a debtor is warned against incurring additional debt post-petition. 
Use of additional credit cards would by a type of debt that is prohibited. Furthermore, twenty 
days following the 341 hearing, a confirmation hearing is held. Thereafter, the Bankruptcy 
Court enters an order of confirmation of the plan. That order also provides that the debtor should 
not take on more debt. 
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Mr. Woods then shifted the discussion to the FBI 302 of the witness’s interview, dated 
January 22, 2004. The witness was afforded approximately 15 minutes to review the seven page 
302. . 


Tax return (302 p. 3, T1 2, 3). The witness took issue with 13 2, saying he thought he 
recalled conferring with William Heitkamp, Chapter 13 Trustee for then Bankruptcy Judge 
William Grecndyke, to determine if tax refunds must be reported and/or turned over to the Court, 
The witness said it was his recollection that Mr. Heitkamp stated that in Texas the practice is not 
to notify or provide the court with the tax refund. [CHECK THIS OUT WITH BILL 
HEITKAMPj. Mr. Woods asked the witness whether he would have wanted to know that 
Porteous had filed for a tax refund of 14, 143. 72 just five days before filing for bankruptcy. The 
witness replied that such knowledge could have affected his analysis of the funds available for 
creditors in a Chapter 7 versus a Chapter 13. 

Gaming and Marke rs. (302 p. 7, n 1). The witness considers a casino marker to be a 
debt. Mr. Woods asked whether the witness was aware that Porteous took out $3 1 ,900 in 
markers during the period from 2001 - 2002. The witness replied in the negative. 

Carmella Porteous income. (302 p. 7, n 3). Had the witness later learned about Mrs. 
Porteous’ unreported income, he believes he would have recommended a conversion to a 
Chapter % rather than a dismissal of the Chapter 13. A conversion to Ch. 1 3 would have 
benefited the creditors better than an outright dismissal of the Ch. 13. 

The witness agreed (hat the remainder of the 302 was generally accurate. 

Pay stub. Mr. Woods discussed the pay stub Porteous provided to the witness as proof of 
income, alerting the witness that the stub was pre-FICA and over a year prior to the bankruptcy. 
The witness replied that he was at error for neither asking about nor catching the FICA 
adjustment. The witness agreed that if there was also a COLA bump in 2001 (which could have 
accounted for the greater monthly income than that reflected by the year-old pay stub Porteous 
provided), that fact should have been disclosed to the Trustee. The witness agreed that a current 
pay stub, disclosing greater income (from COLA or other source) should have been used and 
disclosed to him. 

False names. Mr. Woods asked the witness about the false names provided by Porteous 
on the original petition, and whether the witness felt he had any responsibilities in light of the 
false statement. The witness replied that had lie known of this deliberate falsehood, he would 
have reported it to the U.S. Trustee. Having said that, the witness added that the amended 
petition (with false names) had been filed prior to the 341 hearing, meaning that the unsecured 
creditors all received notice of the actual identities oflhe debtors. In other words, no harm, no 
foul. 


Gambling losses. Mr. Woods asked the witness about the effect of Porteous’ gambling 
losses, as follows: $12,800 I gross losses; gross wins of $5,312; net loss of almost $7,500 - and 
how that fact would have affected the witness’s handling of the Porteous bankruptcy had it been 
made known to him. The witness replied that the gambling loss would not have affected his 
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judgment in any way. He explained that many, if not most, of the debtors that come before him 
have gambling problems. The income and expenses analysis is viewed by the witness in the 
aggregate, and if some expenses are understated while others are overstated, it all averages out. 

Preferred payments. Mr. Woods advised the witness about a $1,088 credit card payment 
to Fleet on March 23, 2001, by Rhonda Danos in payment of Mrs. Porteous’ bill - days prior to 
the filing of the Porteous bankruptcy - and asked the witness about the effect of this transaction. 
The witness stated that the payment created debt without court approval, but that this was not a 
preferred payment in his opinion because the petition had not yet been filed. On the other hand, 
continued use of the use of the credit card should have been disallowed as it created new debt 
post-petition. [NOTE: ask Bill Heitkamp for his opinion). 

The witness stated that earlier in his career, he was a Chief Deputy Clerk in the 
Bankruptcy Court. He held that job for approximately 12 years. Prior to that, he was a deputy 
clerk in the U.S. District Clerk’s Office working in the financial section, and when the 
Bankruptcy Courts were created, he was one of the few people with a financial background to be 
able to move over to the new position. 

Mr. Woods reminded the witness of the date of the hearing, and promised to try to give 
the witness a short window of time to attend the hearing. 
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MONEY MARKET * * * 

STATEMENT * * * 


MR G T PORTEOUS JR OR 
HRS G T PORTEOUS JR 
• <1801 NEYREY DR 
METAIRIE LA 70002-1426 


CCOUNT NUMBER 1 


STATEMENT PERIOD 3/21/2001 THRU 4/20/20 01 


7 ~ DEMAND DEPOSIT SUMMARY - 2 ’-,’ CO- 
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NOW BEFORE THF, SENATE, comes respondent, the Honorable G. Thomas Porteous, 
Jr., a Judge of the United States District Court for the Eastern District of Louisiana, and files this 
Motion for Dismissal of Article IV of the Articles of Impeachment because it states improper 
grounds for impeachment. 

INTRODUCTION 

Article IV alleges that Judge Porteous “knowingly made material false statements about 
his past” by failing to state affirmatively that he (I ) received a portion of curatorship fees given 
to the law firm Amato & Creely while a state judge (as alleged in Article I of the Articles of 
impeachment); and (2) accepted “things of value” while benefiting the Marcotte bail bonds 
company while a state judge (as alleged in Article II of the Articles of Impeachment). 
Additionally, Article IV alleges that Judge Porteous should be removed from office because he 
failed to state affirmatively that he suspected that Louis Marcotte may have given misleading 
statements to the FBI in a conversation in which Judge Porteous was not a party. 

Article IV alleges that Judge Porteous omitted information in response to general 
questions asking him whether he could identify any matters that: (I) “could cause an 
embarrassment” to him or President Clinton if publicly known; (2) could be used to “influence, 
pressure, coerce,” “blackmail,” or “compromise” him; (3) would “impact negatively on his 
character, reputation, judgment, or discretion;” or (4) would unfavorably “affect his nomination” 
as a federal judge. (Ill Cong. Rec. SI 645 (Mar. 17, 2010.), hereinafter “Article IV.”) Article 
IV concludes by arguing that Judge Porteous’s failure to disclose this information deprived the 
Senate and the public of information that would have had a material impact on his confirmation. 
(Id.) 
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Article IV is nothing more than the House’s effort to employ a belt-and-suspenders 
strategy, reasoning that if they cannot convince the Senate that the pre-federal conduct alleged in 
Articles 1 and II provides valid grounds for impeachment, they surely can persuade the Senate 
that Judge Porteous's omission of these alleged offenses during the nomination process is, on its 
own, an impeachable offense. 1 The House's effort in Article IV to force the Senate to reconsider 
the same allegations raised elsewhere in the Articles of Impeachment in a different context 
demonstrates the House’s own uncertainty of the viability of the charges in Articles 1 and II. 2 

Impeachment standards were designed to create objective and clear lines of what conduct 
would require removal of a federal judge. The standards raised in Article IV are purely 
subjective and provide no means by which judges can gauge whether their conduct is proper or 
could become the subject of an impeachment. In the criminal context, such charges have been 
found to be unconstitutionally vague. Article IV is nothing more than a statement by the House 
that, in the House’s view. Judge Porteous should have been embarrassed by the facts alleged in 
Articles 1 and II. 

If Judge Porteous were convicted on the basis of Article IV, the Senate would be 
asserting the right to remove a judge because it believes that a judge should have viewed an 


This is for good reason - the first two Articles are legally deficient. Article I (the Honest 
Services Article) is defective after the Supreme Court’s ruling in Skilling v. United Slates , No. 
08-1394, 2010 WL 2518587 (June 24, 2010) and fails to identify any misconduct other than an 
appearance of impropriety - an allegation not rising to the level of an impeachable offense. (See 
Motion to Dismiss Article I, being filed concurrently herewith.) Article II (the Pre-Federal 
Article) seeks to reverse Senate precedent by broadly and dangerously expanding the list of 
impeachable offenses to include alleged misconduct that occurred prior to an accused entering an 
impeachable office. (See Motion to Dismiss Article II, being filed concurrently herewith.) 

! For an example of the House attempt to reach, through Article IV, what they doubt they 
can reach through Articles I and II, see the last charges in Article IV which allege that “[a]s 
Judge Porteous well knew and understood, Louis Marcotte also made false statements to the 
Federal Bureau of Investigation in an effort to assist Judge Porteous in being appointed to the 
Federal bench.” (Article IV.) This exact language is also used in Article II. 


2 
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uncharged and unproven allegation to be “embarrassing" - and it would make such an act of 
omission the constitutional equivalent to treason. 3 While full disclosure is to be encouraged, 
there is a long list of prominent government office holders who have failed to disclose 
information that someone else may have considered to be embarrassing or unfavorable. None of 
them has ever been sanctioned, let alone impeached, in the past. 4 Imposing the sanction of 
removal from office for failing to disclose information that someone else later considers to be 
embarrassing would set a standard of conduct for office holders that is both impossible to adhere 
to and a goldmine for partisan mischief. Such a hopelessly vague standard would gut the well- 
crafted language of the impeachment clauses and directly contradict the intent of the Framers in 
limiting removal to a showing of “high crimes and misdemeanors." (U.S. CONST, art II, § 4.) 
Moreover, such a move would directly subject millions of federal employees to the impeachment 
process through their simple failure to fully catalog all embarrassing moments in their lives 
during their own background checks. 

Finally, the premise of Article IV is factually and logically flawed. The alleged false 
statements cannot - given the nature of the allegations - be readily proven by the House. 
Moreover, much of the information that the House alleges that Judge Porteous failed to disclose 
was made available to the Senate by the FBI and other sources, in connection with Judge 
Porteous’s confirmation. Thus, Article IV’s claim that the Senate was “deprived” of this 
information is incorrect. 


’ As the Senate is aware, the Constitution enumerates the following offenses as being 
impeachable - “treason, bribery, or other high crimes and misdemeanors.” (U.S. CONST, art. II, § 
4.) 

4 In addition, counsel for Judge Porteous is unable to locate any decisions upholding a 
false-statement prosecution predicated on the amorphous request for disclosure of 
“embarrassing" information. 
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Article IV suggests that Judge Porteous concealed facts that the House readily admits 
took place in the open - lunches at high-profile restaurants, trips with other judges and lawyers, 
and the assignment of curatorships through official Court activities. 5 If Judge Porteous believed 
these alleged activities were inherently corrupt, embarrassing, or would have subjected him to 
some type of improper pressure, he would have seemingly concealed these activities. 6 Instead, 
the fact that Judge Porteous specifically took no action to conceal these alleged activities suggest 
that, if they occurred, he did not find them embarrassing or that which might negatively impact 
his character and reputation. 


FACTUAL BACKGROUND ON ARTICLE IV 

Article IV alleges that “[i]n 1 994, in connection with his nomination to be a judge of the 

United States District Court for the Eastern District of Louisiana,” Judge Porteous “knowingly 

made material false statements about his past to both the United States Senate and to the Federal 

Bureau of Investigation in order to obtain the office of United States District Court Judge.” 

(Article IV.) The House then defines the alleged false statements: 

(1) On his Supplemental SF-86, Judge Porteous was asked if there was anything 
in his personal life that could be used by someone to coerce or blackmail him, or 
if there was anything in his life that could cause an embarrassment to Judge 
Porteous or the President if publicly knowm. Judge Porteous answered ‘no’ to this 


The House is likely to admit that these alleged activities took place in the open but that 
Judge Porteous concealed the fact that (I) he received money from Amato & Creely in the same 
time frame as the assignment of the curatorships, and (2) he took official actions on behalf of the 
Marcottes in the same time frame as the receipt of things of personal value. The House has not 
alleged in the Articles of Impeachment, however, that the alleged receipt of things of value from 
Amato & Creely or the Marcottes are related on any type of quid pro quo basis to Judge 
Porteous’s official actions. As sueh, the House should not be allow'ed to backend their way into 
a bribery or kickback allegation after specifically choosing not to pursue one through the 
Articles. 

Judge Porteous admits that this specific argument is not a sufficient reason to warrant 
dismissal of the Article. Nonetheless, the fact that the factual underpinnings of the Article are 
illogical is evidence of the overall weakness of the Article. 


4 
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question and signed the form under the warning that a false statement was 
punishable by law. 

(2) During his background check. Judge Porteous falsely told the Federal Bureau 
of Investigation on two separate occasions that he was not concealing any activity 
or conduct that could be used to influence, pressure, coerce, or compromise him 
in any way or that would impact negatively on his character, reputation, 
judgment, or discretion. 

(3) On the Senate Judiciary Committee’s “Questionnaire for Judicial Nominees,” 

Judge Porteous was asked whether any unfavorable information existed that could 
affect his nomination. Judge Porteous answered that, to the best of his 
knowledge, he did “not know of any unfavorable information that may affect [his] 
nomination.” Judge Porteous signed that questionnaire by swearing that “the 
information provided in this statement is, to the best of my knowledge, true and 
accurate,” (Id.) 

The House argues that these statements were, in fact, false because Judge Porteous was well 
aware of and should have responded to the questions above in the affirmative in light of the 
following information: 

• His relationship with Jacob Amato and Robert Creely; 

• That he had appointed Robert Creely as a curator in “hundreds of cases and thereafter 
requested and accepted from Amato & Creely a portion of the curatorship fees which 
had been paid to the firm”; 

• His relationship with Louis and Lori Marcotte; 

• That he had solicited and accepted numerous things of value from the Marcottes while 
at the same time taking official actions that benefitted the Marcottes; 

• That Louis Marcotte made false statements to the FBI in an effort to assist Judge 
Porteous in being appointed to the federal bench. 

(See id.) The Senate argues that Judge Porteous’s failure to disclose these facts “deprived the 

United States Senate and the public of information that would have had a material impact on his 

confirmation.” (Id.) 

Judge Porteous is not accused of hiding much of this information, which was publicly 
known, but of not finding it “embarrassing” or the potential subject of coercion. He has publicly 
acknowledged his friendship with these individuals, and the curatorships he granted to Creely & 
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Amato - and a number of other lawyers in Jefferson Parish - were also in the public record. 
Moreover, these basic allegations were not only raised in his background investigation but also 
were inquired into in two known FBI investigations, including the Wrinkled Robe investigation 
that resulted in the conviction of two Jefferson Parish judges.' Judge Porteous was never 
indicted for any unlawful conduct or subject to bar charges in Louisiana. 

The alleged Marcotte conversation with the FBI (which the House claims Porteous knew 
of and knew to be false), referenced in Article IV, took place after Judge Porteous filled out his 
SF-86 form, supplemental SF-86 form, and Senate questionnaire, and after he spoke with agents 
in his first background check. Judge Porteous signed his SF-86 on April 27, 1994. 8 He signed a 
supplemental SF-86 on April 27, 1994. He completed his initial interview with the FBI on July 
8, 1994. It was not until August I, 1994, however, that Louis Marcotte was interviewed by the 
FBI, and he allegedly claimed he told Judge Porteous that he had given him a “clean bill of 
health” shortly after the FBI Interview. 9 Thus, Judge Porteous has been impeached for 
withholding information about an alleged conversation that had not even occurred when he filled 
out the forms referenced in Article IV. 

ARGUMENT 

I. A Federal Judge Cannot Be Impeached Based on His , Subjective View That Prior 
Associations Were Not Relevant to His Confirmation, 

The impeachment standard resulted after multiple drafts and focused debate by the 
Framers, who specifically sought to avoid ambiguous standards for removal of a president or a 

' In addition to Wrinkled Robe, Metropolitan Crime Commission records indicate that the 
FBI looked into the allegations with the Marcottes for possible Hobbs Act violations. (See 
October 25, 1994 Intelligence Report, attached as Exhibit 1.) 

'■ Reference to the initial SF-86 is not included in Article (V. 

Judge Porteous was re-interviewed by the FBI on August 18, 1994. However, there is no 
record of his being asked about the Marcottes during this re-interview. 


6 
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judge. They were reacting to the English standard by which the Parliament could impeach 
individuals for such vague terms as “divers deceits.'" 0 See Leon R. Yankwich, Impeachment of 
Civil Officers Under the Federal Constitution , 26 GEO. L.J. 849, 853 (1938); see also Jonathan 
Turley, Senate Trials and Factional Disputes: Impeachment as a Madisonian Device , 49 Duke 
L.J. 1,11 (1999). The Framers first crafted the impeachment standard to allow removal for 
“malpractice or neglect of duty.” RaOUI. BERGER, IMPEACHMENT, THE CONSTITUTIONAL 
PROBLEMS, Harvard (Jniv. Press, 78 (1973). The Committee of Detail, however, narrowed the 
standard to “treason, bribery, or corruption.” Id. Ultimately, “corruption” was considered too 
ambiguous a term and was dropped by the Committee of Eleven. Id. George Mason then 
suggested that the term “maladministration” be added, but James Madison objected that such a 
term was dangerously vague. Id. Madison remarked that “so vague a term [as 
maladministration] will be the equivalent to a tenure during the pleasure of the Senate,” 
whereupon Mason substituted “high crimes and misdemeanors.” Id. 

Article IV would return the Senate to the unpredictability of the English standard of 
“divers deceits.” It invites this and future Senates to remove a judge based on w'hether the 
Senate believes a specific judge should have believed a fact to be embarrassing to the President 
or to himself. If an allegation based on someone else’s concept of embarrassment would support 
impeachment, the specificity of “treason,” “bribery," and "high crimes and misdemeanors” 
would be lost. Any judge could be accused of divers deceits in failing to list every possible 
allegation that might be raised even when he did not consider them relevant to the confirmation. 


10 “Diver deceits” appeared to refer to an alleged pattern of untrue or misleading statements 
or actions. Leon R. Yankwich, Impeachment of Civil Officers Under the Federal Constitution, 
26 Geo. L.J. 849, 853 (1938). 
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Courts have rejected as the basis for criminal prosecutions the type of vague, untethered 
allegations that make up Article IV. For example, in United Stales v. Kerik, Bernard Kerik, the 
former New York City Police Commissioner and nominee for Secretary of the Department of 
Homeland Security, was charged in a fifteen count indictment, which included allegations that 
Kerik lied to the White House when he sought membership in the Academe & Policy Research 
Senior Advisory Committee to the White House Office of Homeland Security, among other 
positions.' 1 See 615 F. Supp. 2d 256 (S.D.N.Y. 2009). The questions to which Kerik allegedly 
provided false answers to included: 

• [W]hen asked whether there was anything embarrassing that he [Kerik] wouldn't want 
the public to know about, Kerik told a White House official, “Nope! It’s all in my book.” 

• Similarly, when asked whether there was any other information, including information 
about other members of his family, that could be considered a possible source of 
embarrassment to him, his family, or the President, Kerik stated, “Not to my knowledge.” 

Id. at 272 n. 1 9. The U.S. District Court for the Southern District of New York, in framing its 

analysis, noted “[w]here a question is so vague as to be fundamentally ambiguous, [] it cannot be 

the predicate of a false statement, regardless of the answer given.” Id. at 271 (citing United 

States v. Watts, 12 F. Supp. 2d 106, 109 (E.D.N.Y. 1999) (noting an answer to a fundamentally 

ambiguous question “may not, as a matter of law, form the basis of a prosecution for perjury or 

false statement”).) The court further noted that “(t]his proscription holds even where the answer 

is unquestionably false or fraudulent.” Kerik , 615 F. Supp. 23 at 271. 


11 On December 3, 2004, Kerik was nominated by President Bush to succeed Tom Ridge as 
United States Secretary of Homeland Security. On December 10, 2004, after a week of press 
scrutiny, Kerik withdrew acceptance of the nomination. Kerik stated that he had unknowingly 
hired an undocumented worker as a nanny and housekeeper who had used someone else’s social 
security number. See Mike Allen and Jim VandeHei, Homeland Security Nominee Kerik Pulls 
Out, Wash. Post (Dec. 1 1 , 2004). 


8 
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Because the word “embarrassing” was used in several of the questions, the court in Kerik 
analyzed the meaning an application of the term in the context of background checks and 
applications for federal employment: 

Plainly the meaning of the term “embarrassing,” ... is open to interpretation. 

What is embarrassing to one person may not be embarrassing to the next. If an 
individual withheld some innocuous but potentially embarrassing secret — such as 
one's contentious divorce or one's prescription medication — it is hard to believe 
that a federal prosecution [let alone an impeachment] would follow. 

Id. at 273. The court then delved into a more specific analysis, stating: 

this Court agrees that the term “embarrassing” is not fundamentally ambiguous 
per se. For example, a question about “embarrassing educational history" or 
“embarrassing business dealings” would not be fundamentally ambiguous because 
it provides the answerer with clarity about the specific information sought by his 
examiner. 

Id. The court then stated that the more general questions posed to Kerik, such as “whether there 
was anything embarrassing that he would not want the public to know about,” were more 
troubling. Id. at 273-74. “In contrast” to the more specific questions listed above, the court 
stated that “this level of abstraction renders the term ‘embarrassing" fundamentally ambiguous.” 
Id. at 274. The court pointed out: 

The question does not explicitly limit the context to “associations” or specific 
affiliations. Rather, the question is more like a fishing expedition, seeking 
anything that might embarrass an applicant. Despite the laundry list of answers 
the Government wishes Kerik would have supplied, it does not follow that Kerik 
necessarily understood the question in precisely this way. 

Id. The court concluded that the two questions posed to Kerik provided “no greater clarity.” Id. 

Thus, the court found that these two questions were “fundamentally ambiguous.” Id. 

The questions posed by Article IV as the basis for Judge Porteous’s allegedly false 

answers or omissions are largely identical to the “fundamentally ambiguous” questions posed to 

Kerik, which the court in that case found so troubling. 
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In order to refute the Southern District of New York’s decision in Kerik, the House may 
point to United Stales v. Cisneros , 26 F. Supp. 2d 24 (D.D.C. 1998), which predates Kerik. In 
that case, Henry Cisneros, the former Secretary of Housing and Urban Development, was 
indicted for making false statements to federal officials in connection with his nomination to the 
cabinet post. Id. at 24. When Cisneros was asked whether there was “anything” in his “personal 
life that could be used by someone to coerce or blackmail” him and whether there was anything 
“that could cause an embarrassment to [him] or to the President if publicly known,” Cisneros 
replied that “that there was no basis upon which he would be subject to coercion or blackmail.” 
Id. at 32. At that time, Cisneros was allegedly making payments to his former mistress in order 
to ensure her public silence about the extramarital affair and his previous payments to her. Id. 

Cisneros moved to dismiss the claims related to the alleged false statements on the 
ground that the question in SF-86 was vague because it did not define the terms “coerce,” 
“blackmail,” or “embarrassment.” Id. at 40. Judge Stanley Sporkin of the United States District 
Court for the District of Columbia found that “[t]he meaning of Cisneros' statements is a matter 
that is within the province of a jury' to determine.” Id. at 42. 

The Kerik court distinguished the statements at issue in Kerik with those present in 
Cisneros. The Kerik court noted that “this issue must be done on a case-by-case basis” but stated 
that: 

[t]he Cisneros court spent the overwhelming bulk of its analysis on the terms 
“coerce" and “blackmail," and rightly so given the facts of that case. However, 
the false statement charges against Kerik are cloaked only in terms of 
“embarrassment,” and, absent any further clarifying context, those questions are 
impermissible as a matter of law. 

615 F. Supp. 2d at 274 n.24. Ultimately, in September 1999, Cisneros negotiated a plea 
agreement, under which he pleaded guilty to a misdemeanor count of lying to the FBI, and he 
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was fined $10,000. The jury was never asked to consider whether the questions posed to 
Cisneros were deficient due to vagueness. Cisneros did not receive jail time or probation. The 
House never began impeachment proceedings against Cisneros. Notably, Cisneros was pardoned 
by President Bill Clinton in January 2001 . Judge Porteous was also asked about items that might 
be used to coerce or blackmail him but the facts ofhis case are far different than that of Cisneros. 
Cisneros was allegedly making payments to a secret lover for the purpose of keeping her quiet - 
the epitome of a case ripe for blackmail. In the instant matter, it is unclear who would have 
attempted to blackmail or coerce Judge Porteous and for what reason. Many of the alleged acts 
of misconduct occurred in the open, as opposed to the private confines of a hotel room, as in 
Cisneros. 

Thus, not only is Article IV based on a highly subjective test of what constitutes 
embarrassing or noteworthy facts, but also it relies on language that the federal courts have 
rejected as unconstitutionally vague. While this is not a criminal proceeding, the standard for 
removal must be sufficiently clear to give adequate notice to federal judges of what conduct 
would justify removal. Judges should not be removed from office on the basis of vague charges 
that they, as judges, would find an inadequate basis on which to convict a person standing before 
them at the bar. The Framers made it both proceduraliy and substantively difficult to remove a 
federal judge - specifically rejecting vague terms and standards for impeachment. Absent such 
bright-line standards. Federal judges would be left at the mercy of the shifting views and 
allegiances of Congress. No judiciary can long remain independent when its members can be 
removed based on such subjective and politicized claims. 


II 
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II. Given the Nature of the Alleged False Statements, the House Cannot Prove that 

They Were Demonstrably False. 

Furthermore, the false statements that Article IV alleges Judge Porteous made in 
connection with his nomination to the federal bench, given their vague, ambiguous, and nebulous 
nature, are incapable of being proven false by the House, As such, Article IV should be 
dismissed. 12 

Both the Supplemental SF-86 and the Senate Questionnaire pose very specific questions. 
(See Supplemental SF-86, attached as Exhibit 2, asking “Please list all of your interests in real 
property”; see also Senate Questionnaire, attached as Exhibit 3 asking “Were all of your taxes 
current as of the date of your nomination?”). There is no allegation in Article IV that Judge 
Porteous answered any of these questions incorrectly or incompletely. Instead, Article IV is 
based on the most generally worded and subjective questions in either document. 

On his Supplemental SF-86, Judge Porteous was asked whether there was anything in his 
persona] life that could cause embarrassment to him or President Clinton. 13 (See Supplemental 
SF-86, attached as Exhibit 2.) This vague question necessarily asks for Judge Portcous’s 
subjective opinion and speculation regarding the meaning and application of the term 
“embarrassment” or what causes any particular individual to feel “self-conscious or ill at ease.” 
See The American Fleritage Dictionary (4th ed. 2001). The Senate has every right to ask about 


Such a dismissal would also help ameliorate the fact that Judge Porteous has been limited 
to just a five-day evidentiary hearing - a fraction of the time afforded prior nominees like ex- 
Judge Alcee Hastings. If this proceeding is to be conducted in such an abbreviated fashion, it 
would be highly beneficial to eliminate one or more Articles that are facially invalid. Judge 
Porteous recognizes that, in the past, certain Motions to Dismiss were not resolved until after the 
evidentiary hearings. It is unclear if that is the Senate's intention in this proceeding. 

During his background check. Judge Porteous W'as also allegedly asked whether he was 
concealing any activity or conduct that would impact negatively on his character and reputation. 
This question is analogous to inquiries regarding whether he would be embarrassed if certain 
information were disclosed. (See FBI Interview of Judge Porteous, dated July 6, 1994, bates 
labeled PORT00000029I-96, attached as Exhibit 4.) 
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criminal or unethical acts, as well as to inquire generally about other items of interest that the 
subject may find or believe to be embarrassing to himself or to others. But if a nominee is asked 
for his subjective view of what might prove embarrassing to the nominee himself or to the 
President or which could be used exert influence over the nominee, the Senate should be 
prepared to accept the nominee’s own view of what may be embarrassing to him or others. The 
Senate should not remove a judge holding a lifetime appointment merely because the Senate 
disagrees with the nominee’s own interpretation of such open-ended and subjective questioning. 

As the Kerik court noted, this question is “fundamentally ambiguous” as there is no act 
that is definitively “embarrassing” - embarrassment is a subjective belief that differs from person 
to person. As such, there is no proof that the House has produced or can elicit that will show that 
Judge Porteous had the opinion or belief at the time of his confirmation that any given act would 
be embarrassing to him or to President Clinton. 

Judge Porteous was also asked, on his Supplemental SF-86, whether there was anything 
in his personal life that could be used by someone to coerce or blackmail him. (See Supplemental 
SF-86, attached as Exhibit 2.) Similarly, during his background check, an FBI agent reported 
that Judge “Porteous said he is not concealing any activity or conduct that could be used to 
influence, pressure, coerce, or compromise him in any way or . . . would impact negatively on 
fhis] judgment, or discretion” 14 (collectively, these activities will be referred to generally as 
“influence”). (See FBI Interview of Judge Porteous. dated July 6, 1994, bates labeled 
PORT000000291-96, attached as Exhibit 4.) Notably, neither question qualifies the inquiry by 
including “attempts” by a third-party to influence Judge Porteous. Instead they require Judge 

1 ' This allegation is not even based on a transcript or a document signed by Judge Porteous. 
instead, it is a summary of an oral conversation between an FBI agent and Judge Porteous, 
rendering it even more susceptible to ambiguity or imprecision. 
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Porteous to have known or believed that he would, in fact, be influenced if a third-party knew 
and used such information. Judge Porteous responded to both questions by not identifying any 
activity or conduct. Therefore, for the House to be successful in proving that these responses 
were actually false, it would have not only to prove the underlying allegations (contained in 
Article I and 11), but also to show that Judge Porteous held the belief that his own actions, 
judgments, or rulings would be influenced. There is no basis in the House’s evidence to 
substantiate such allegations. 

Finally, Judge Porteous was asked, on the Senate Judiciary Committee's “Questionnaire 
for Judicial Nominees” to “advise the Committee of any unfavorable information that may affect 
your nomination.” (Senate Questionnaire, attached as Exhibit 3.) Judge Porteous responded with 
a qualified answer, stating “To the best of my knowledge, 1 do not know of any unfavorable 
information that may affect my nomination.” Id. Contrary to the House’s apparent view of what 
he should have believed. Judge Porteous simply did not view his past associations with his 
former partners or with the Marcottes to be unfavorable. He openly dined with the Marcottes 
and was open about his friendship with Amato & Crecly both as a state and federal judge. (See 
e.g., Transcript of Hearing regarding Lifemark Hospital’s Motion to Recuse, where Judge 
Porteous stated in open Court, “Let me also make one statement for the record if anyone wants to 
decide whether I am a friend with Mr. Amato [], 1 will put that to rest, for the answer is 
affirmative, yes” attached as Exhibit 5.) He was never charged with, and has not been accused 
of, any illegal act before or after his confirmation. Indeed, the FBI was aware of the basic 
allegations raised years later by the House and did not deem them to raise material problems for 
the confirmation. Like the questions regarding “embarrassment,” this query asks for Judge 
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Porteous’s subjective belief regarding the impact any certain information may have on his own 
nomination. 

Asking a nominee what information "may affect” a nomination is maddeningly vague. 
While it may generate information not otherwise disclosed, it leaves it in the hands of the 
nominee to determine what may or may not affect that person’s nomination. Such a question 
runs the gamut of potential political and legal issues. As explained by the Kerik court, “[wjhere 
a question is so vague as to be fundamentally ambiguous, ... it cannot be the predicate of a false 
statement, regardless of the answer given.” 61 5 F. Supp. 2d at 271. 

Article IV is an open invitation to the Senate to substitute its collective judgment for 
Judge Porteous’s evaluation of what he found to be embarrassing or inappropriate. It invites the 
Senate to aspire to levels of insight of which no ordinary person is capable. No trial of 
impeachment should hinge on such pure speculation. 

III. Congress Has Never Instituted Impeachment Proceedings Against Individuals For 

Failing to Disclose Information. 

As discussed in other motions being tiled concurrently herewith. Congress has applied 
the meaning of “high crimes and misdemeanors” by voting to impeach judges only when their 
alleged conduct has included abuses of constitutionally entrusted powers. No one has ever been 
convicted by the United States Senate in an impeachment for failing to disclose facts during the 
nomination process. There have been numerous occasions where previously undisclosed 
information, potentially embarrassing to a federal civil officer (including Supreme Court 
Justices, federal judges, and cabinet secretaries), has been discovered after confirmation, but for 
which no impeachment proceedings were instituted: 

• In 1937, President Roosevelt nominated Hugo Black for an opening on the United 
States Supreme Court. See Howard Ball, Hugo L. Black: Cold Steel Warrior, Oxford 
Oxfordshire: Oxford University Press 5 (1996). During the confirmation hearings. 
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rumors swirled regarding Black’s prior membership in the Ku Klux Klan. Id. at 94-95. 
Senator William E. Borah, Republican of Idaho, made the only statement in Black’s 
behalf on the Klan question. “There has never been at any time one iota of evidence 
that Senator Black was a member of the Klan,” Borah told his colleagues. He said that 
Black, in private discussion before the nomination, had stated that he was not a member 
of the Klan. No one, Borah said, had suggested any source from which evidence might 
be obtained. For himself, the Idaho senator said he would vote against any man whom 
he knew to be a member of a secret organization of the nature of the Klan. After six 
hours of debate, the Senate voted 63-16 to confirm Black. See Ball at 94. The next 
month, the Pittsburgh Post-Gazette investigated Black's KKK past and definitively 
revealed Black's involvement in the Klan. Id. at 96, Vacationing senators were tracked 
down and asked whether they would have voted for Black if they had known of his 
former membership. Some said they had been “misled”; others passed it off as a 
“tempest in a teapot.” Weeks later, Black addressed the nation by radio, admitting that 
“I did join the Klan.” The Congress never instituted impeachment proceedings against 
Justice Black, who continued to serve on the Court for the next thirty-four years. 

• Prior to his appointment to the Supreme Court, Chief Justice William H. Rehnquist 
purchased properties in Arizona and Vermont which contained discriminatory deed 
restrictions. See Alan S. Oser, Unenforceable Covenants are in Many Deeds , N.Y. 
Times, Aug. I, 1986. The restriction on the Vermont property prohibited the sale or 
lease of the property to “members of the Hebrew race.” Id. The Arizona property 
contained a restrictive covenant barring sale to “any person not of the White or 
Caucasian race.” Id. This was not discovered until he was already a member of the 
Supreme Court. Id. The Chief Justice was called to testify before the Senate Judiciary 
Committee and stated that he would get rid of the covenants. Id. Chief Justice 
Rehnquist was never impeached. See Chief Justice Rehnquist has Died, 
http://www.cnn.com/2005/LAW/09/03/rehnqui.st.obit/index.html (last visited July 18, 
2010 ). 

• In March 2010, it was discovered that Attorney General Eric H. Holder, Jr. had failed 
to disclose during his confirmation hearings his work on several briefs, including one 
on behalf of enemy combatant Jose Padilla,. See David Davenport, Hard Questions for 
Holder , WASH. Times, Mar. 19, 2010. Holder characterized this as an oversight. Id. 
Holder has not been impeached. See Office of the Attorney General, 
http://www.justice.gov/ag/ (last visited July 18, 2010). 

• Andrew Cuomo was the Secretary of Housing and Urban Development under President 
Clinton. See Sam Dealey & James Ring Adams, Banking on Andy Cuomo: HUD 
Secretary and Rising Democratic Star Andrew Cuomo Wants to Go Places - Assuming 
He Can Leave Some Baggage Behind , THE AMERICAN SPECTATOR, Jan. 1999. Cuomo 
neglected to list a suit brought by a savings and loan association and settled only two 
months before his confirmation hearing, in response to a question on the Senate 
Banking, Housing, and Urban Affairs Committee Statement for Completion by 
Presidential Nominees. Id. The question read: “Give the full details of any civil or 
criminal proceeding in which you were a defendant, or any inquiry or investigation by a 
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Federal, State or local agency in which you were the subject of an inquiry or 
investigation,” hi In the suit, federal banking regulators had investigated Cuomo and 
fellow investors for possible change-in-control violations. Id. Cuomo was confirmed 
(id.) and was never impeached. See Andrew Cuomo, http://www.andrewcuomo.com 
(last visited July 18, 2010). 

• Gerald Carmen was the head of the General Services Administration under President 
Reagan. Sec Gregory Gordon, GSA Head Says He Forgot to Mention Loan, UNITED 
PRESS INTERNATIONAL, Jul. 16, 1982. Carmen did not include a $425,000 federal loan 
in stating his finances to a Senate committee before he was confirmed. Id. William 
Roth, Chairman of the Senate Governmental Affairs Committee, demanded an 
explanation from Carmen, who claimed it was an oversight. Id. Carmen was never 
impeached, and served as Administrator until 1984, when President Reagan appointed 
him U.S. Permanent Representative to the United Nations in Geneva. See Gerald P. 
Carmen, http://people.forbes.com/profiIe/gerald-p-carmen/31618 (last visited July 18, 
2010). 

• Jay Bybee was confirmed to the Ninth Circuit by the Senate on March 13, 2003. See 
Sen. Leahy Issues Statement on Nomination of David Nahmias, U.S. Fed NEWS, Sept. 
30, 2004. After his confirmation, it was discovered that Judge Bybee had signed a 
controversial memo advising President Bush to ignore laws forbidding torture. Id. 
Senator Patrick Leahy indicated that had Judge Bybee’s role in sanctioning cruel, 
inhumane, and degrading treatment and abandoning the rule of law been known before 
his confirmation, the Senate would not have accepted his promise to follow the law. Id. 
Judge Bybee has not been impeached. 

• William F. Baxter was the Assistant Attorney General in charge of the Antitrust 
Division in 1982. See Andrew Pollack, Baxter Role Upheld in I.B.M. Case, N.Y. 
Times. June 18, 1982, at Dl. Baxter dismissed a thirteen-year old antitrust case against 
I.B.M. Id. Baxter did not disclose his past dealings with I.B.M. during his Senate 
confirmation hearings, which included aiding the evaluation of expert witnesses in a 
different case, research funded with an I.B.M. grant, and arguing on l.B.M’s behalf 
before officials of the European Economic Community, which also had an antitrust suit 
pending against the company. Id. Baxter was never impeached. See Michael M. 
W'einstein, W.F. Baxter, 69, Ex-Antitrust Chief, is Dead, N.Y. Times, Dec. 2, 1998. 

• G. William Miller served as both Chairman of the Federal Reserve Board and Treasury 
Secretary under President Carter. See Lawrence L. Knutson, THE ASSOCIATED PRESS, 
Feb. 1, 1980. It was revealed that a corporation of which Miller was chairman spent 
$600,000 to entertain Pentagon officials without informing stockholders, as required by 
federal law. Id. Miller claimed the payments were not improper because they were not 
illegal, but the SEC claimed that Miller knew at the time that the firm had failed to 
disclose the spending. Id. Although the expenditures were not illegal in themselves. 
Pentagon officials operate under regulations prohibiting them from being on the 
receiving end of such entertainment from potential defense contractors. Id. This matter 
did not come up during his confirmation hearings to head the Federal Reserve Board. 
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Id. Miller was never impeached, and resigned at the end of President Carter’s term. 
See G. William Miller, http://www.ustreas.gov/education/history/seeretaries/gwmiller 
.shtml (last visited July 18, 2010). 

• William J. Casey, Director of the Central intelligence Agency, did not disclose his 
stock holdings in three corporations in the financial disclosure report he filed with the 
Senate Select Committee on Ethics during his confirmation proceedings in 1981. See 
Edward T. Pound, Casey Tells Federal Ethics Agency He Omitted Three Stock 
Holdings , N.Y, TIMES, July 31, 1981, at All. His interest in the companies were 
valued at approximately $75,000. and he claimed his failure to report was “just an 
oversight.” Id. Casey was never impeached, and he resigned as director of the CIA 
because of his failing health. See Shultz Among Mourners at Casey's Wake , L.A. 
Times, May 8, 1 987. 

• Federico Pena had already been confirmed as Transportation Secretary when he 
acknowledged that he had failed to pay Social Security taxes for a baby-sitter who 
looked after his children in 1991. See Michael J. Sniffen, Nominees Sunk by Tax and 
Nanny Problems for Years, ASSOCIATED PRESS, Jan. 14, 2009. He promised to pay 
back taxes, was never impeached, and kept his position for President Clinton’s first 
term. Id. Pena was then tapped as Energy Secretary, and resigned after one year to 
return to private life. See Matthew L. Wald, Pena Resigns as Energy Secretary, Citing 
Concerns for Family, N.Y. TIMES, Apr. 7, 1998. 

There are also numerous other instances where a federal nominee failed to disclose 
certain information at the initial stages of his or her nomination, only then to have the 
information discovered by a third-party and disclosed by that party or whereby sufficient 
pressure was apparently placed on the nominee so that nominee disclosed the information at a 
later date. In each of the examples listed below, the Senate confirmed the individual despite the 
lack of full and timely disclosure of relevant material: 

• Justice Stephen G. Breyer was a candidate to succeed Justice Byron White in 1993. 
See Aaron Epstein & Angie Cannon, Consensus-Building Skills Gave Nominee the 
Edge, The Miami Herald, May 14, 1994 at AI3. Prior to a nomination, it was 
revealed that he had failed to pay Social Security taxes for a household helper. Id. 
Justice Breyer later paid the tax, but President Clinton nominated Justice Ruth Bader 
Ginsburg instead. Id. Justice Breyer was subsequently nominated and confirmed the 
next year as Justice Harry A. Blackmun’s replacement. Id. 

• Justice Sonia Sotomayor failed to disclose to the Senate Judiciary Committee a 
document she had authored arguing that the death penalty was “racist” and a violation 
of the present “humanist” thinking of society. See Pete Winn, Sotomayor Failed to 
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Disclose to Senate Memo in which She Argued Death Penalty is “ Racist ”, June 5, 
2009, http://www.cnsnews.com/news/print/49218 (last visited July 18, 2010). The 
Judicial Confirmation Network stated that the memo should have been disclosed as 
required under Question 12(b) of the Senate questionnaire. Id. Justice Sotomayor also 
did not reveal that she was a member of an allegedly gender-exclusive club - from 
which she subsequently resigned. See Sotomayor Resigns from Women's Club, 
http://www.cnn.com/2009/POLITlCS /06/19/sotomayor.womens.club/index.html (last 
visited July 18, 2010). Republican senators had called for more information about her 
participation in the club. Id. Justice Sotomayor was subsequently confirmed by the 
Senate. See Amy Goldstein and Paul Kane, Sotomayor Wins Confirmation , WASH. 
POST. Aug. 7, 2009. 

• Timothy Geithner was confirmed as Treasury Secretary despite his failure to pay 
payroll taxes for four years. See Jack Kelly, Culture of Corruption II: What Happened 
to Obama's Promise to Clean Up Washington ?, PITTSBURGH POST-GAZETTE, Feb. 8, 
2009. These errors were discovered by the IRS in an audit and during the vetting 
process. See Jonathan Weisman, Geithner's Tax History Muddles Confirmation, THE 
WALL Street Journal, Jan. 14, 2009. He also employed an immigrant housekeeper 
whose work-authorization papers expired during her tenure working for Geithner. Id. 

• Justice Ruth Bader Ginsburg initially failed to list as a gift on her financial disclosure 

forms a $25,000 initiation fee for a country club near Washington. See Neil A. Lewis, 
Ginsburg Hearings End in a Secluded Meeting, N.Y. TIMES, July 24, 1993. The 
Woodmont Country Club routinely waived fees as a courtesy to members of the federal 
bench. Id. Justice Ginsburg said that she regretted not listing the waived fee as a gift 
on the form. Id. Justice Ginsburg was subsequently confirmed. See #48 Ruth Bader 
Ginsburg. The 100 Most Powerful Women, Aug. 19, 2009, 

http://www.forbes.eom/lists/2009/l l/power-women-09_Ruth-Bader- 
Ginsburg_D8D7.html (last visited July 19, 2010). 

• Griffin B. Bell won confirmation as Attorney General from the Senate in 1977. See 
Spencer Rich & John M. Goshko, Bell Wins Approval in 75-21 Vote; Bell is Confirmed 
as Attorney General: Attorney General May Face Clash on Ousting Kelley, Wash. 
POST, Jan. 26, 1977 at A I . Some senators had questioned Bell’s civil rights record and 
challenged his judicial ethics. Id. Bell’s nomination was vigorously opposed by 
several civil rights groups. Id. Bell was criticized for failing to disclose for six years 
that he had received free memberships in two Atlanta clubs that excluded blacks and 
other minorities and for failing to disqualify himself from a 1976 case involving a 
similar club. Id. 

• Judge Alex Kozinski was a nominee in 1985 to the Ninth U.S. Circuit Court of 
Appeals. See Chris Chryslal, Levin: Kozinski Lacks Judicial Temperament, United 
Press International, Nov. 2, 1985. Senate confirmation stalled because of allegations by 
former employees that he was harsh, cruel and demeaning. Id. Senator Carl Levin 
stated Judge Kozinski misled the Judiciary Committee by claiming an excellent 
working relationship with his former staff when six people had filed affidavits that he 
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treated employees unfairly. Id. Another allegation stemmed from his lack of 
disclosure about the circumstances surrounding his firing of Mary Eastwood, his 
predecessor at the Office of Special Counsel. Id. Eastwood testified that Judge 
Kozinski was “less than honest” with the panel by implying she had dropped her appeal 
of the firing when she had not, and by failing to disclose that she eventually won with 
back pay. Id. The Senate still confirmed Judge Kozinski. See Robert L. Jackson & 
Philip Hager, Senate Narrowly Confirms Kozinski as Appeals Judge , L.A. Times, Nov. 
8, 1985. 

• John Dalton was Secretary of the Navy from 1993 to 1998. See Secretary of the Navy 
The Honorable John H. Dalton, http://www.navy.mil/navydata/people/secnav/dalton 
/daltbio.html (last visited July 18, 2010). When the White House announced his 
nomination, it concealed his leadership role in a savings and loan failure that cost 
taxpayers more than $100 million. See Editorial. Senate Secrecy and Secretary Dalton, 
N.Y. Times, July 27, 1994 at A20. The Senate confirmed him unanimously, without 
debate, even though he had been charged by federal regulators as having shown “gross 
negligence” in running the bankrupt Seguin Savings Association. Id. While the Senate 
executive committee may have known some of this information, it was never shared 
with most Senators prior to the confirmation hearing. Id. Dalton was never impeached, 
and retired in 1 998. See New Navy Secretary Selected. Sources Say, L.A. TIMES, July 
22, 1998. 

• Prior to her confirmation. Secretary of Labor Hilda Solis failed to disclose her ties to 
the pro-labor union organization, American Rights at Work. See Sen. Kyi Issues 
Statement on Rep. Solis Confirmation as Secretary of Labor, U.S. FED NEWS, Feb. 25, 
2009. She corrected her House disclosure forms only after the issue came to light, 
raising questions about her motivations to set the record straight, according to Senator 
Kyi. Id. Solis was confirmed by the Senate. Id. 

As these examples highlight, the Senate has routinely dealt with nominees who failed to 
fully disclose information that the Senate as a whole, or individual Senators, believed to be 
relevant and material. Moreover, the Senate had previously determined, on numerous occasions 
that if they were privy to certain material prior to a nomination, even if its was not fully 
disclosed by the nominee, the confirmation of that individual would not necessarily be denied. 
Logically, impeachment is an inappropriate remedy for omissions that would not prevent 
confirmation. 

Despite the fact that the non-disclosures of other nominees listed above range from the 
failure to fully list stock holdings to the failure to admit prior membership in the Ku Klux Klan, 
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Congress has never sought to use the extreme measure of impeachment. No one excused such 
failures to disclose and indeed they were rightfully rooted out. Such failures of disclosure have 
occurred with regularity and illustrate how easy removal from office could become if Members 
could reach back into confirmation documents and remove an unpopular judge or civil official 
for an alleged failure to disclose. Notably, the failure of disclosure alleged in this case pales in 
comparison to some of the allegations listed above. The House's own self-selected expert. 
Professor Akhil Reed Amar, agreed: “not all evasive or even downright false statements in the 
nomination and confirmation process deserve to be viewed as high misdemeanors.” (Dec, 1 5th 
Hearing at 18.) 

IV. Prior to His Confirmation, the Senate Was Aware of Many of the Alleged Facts the 
House Claims Judge Porteous Failed to Disclose. 

Article IV concludes by arguing that “Judge Porteous’s failure to disclose these corrupt 
relationships deprived the United States Senate ... of information that would have had a material 
impact on his confirmation.” Ill Cong. Rec. SI645 (Mar. 17, 2010). As such, the House 
premises the impeachability of the alleged false statements on the importance they would have 
played during the confirmation process. The House’s argument fails, however, if the omissions 
were not material or if the Senate was otherwise aware of the facts in question. 

In fact, prior to Judge Porteous's confirmation, the Senate was well aware of many of the 
facts or allegations that Judge Porteous purportedly failed to disclose. For example, the House 
alleges that Judge Porteous's alleged false statements by way of omission resulted in the Senate 
being deprived of the following information: 

• Judge Porteous “accepted numerous things of value, including meals, trips, home repairs, 
and car repairs for his personal use and benefit.” 

• Judge Porteous took “official actions that benefitted the Marcottes.” 
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• Judge Porteous “appointed Creely as a curator in hundreds of cases.’’ 15 


(Article IV.) In fact, the Senate was made aware, or purposefully chose not examine these facts. 

For example: 

Accepted Things of Value 

• Prior to his confirmation, the FBI interviewed an individual, who asked that his/her 
identity remain anonymous, but who stated that the Marcottes “frequently give the 
judge and his staff cakes, sandwiches, booze, and soft drinks.” (PORT000000526, 
attached as Exhibit 6.) This information was passed on to the Senate prior to Judge 
Porteous’s confirmation. 

• Prior to confirmation, the FBI interviewed Louis Marcotte, who told the FBI “that he 
sometimes goes to lunch with the candidate and attorneys in the area.” 
(PORT00000047] . attached as Exhibit 7.) This information was passed on to the 
Senate prior to Judge Porteous’s confirmation. 

• Prior to his confirmation, the FBI interviewed an individual, who asked that his 
identity remain anonymous, who stated that the candidate “indirectly received 
$10,000 from an individual in exchange for the candidate reducing his bond." 
(PORT000000463, attached as Exhibit 8.) Also, the FBI interviewed an individual, 
whose identity has been redacted from discovery documents, who reported that Louis 
Marcotte told the girlfriend of an individual who had been arrested that it “would take 
$12,500 to get [the boyfriend] out of jail” and that “$10,000 would go to Judge 
Porteous for the bond reduction.” (PORTOOOOOOS24, attached as Exhibit 9.) This 
information was passed on to the Senate prior to Judge Porteous’s confirmation. 

Took Official Actions that Benefitted the Marcottes 


• Prior to his confirmation, the FBI interviewed an individual, who asked that their 
identity remain anonymous, but who stated that “Judge Porteous works with certain 
individuals in writing bonds, specifically . . . Louis and Lori Marcotte.” 
(PORT000000526, attached as Exhibit 6.) This information was passed on to the 
Senate prior to Judge Porteous’s confirmation. 


There was also no reason for Judge Porteous to raise his alleged receipt of a portion of 
curator funds because it is simply not true. More importantly, Creely specifically testified that 
there w'as not a quid pro quo relationship between the curatorships and the gifts of cash that he 
provided to Judge Porteous. Creely Fifth Circuit Testimony at 209-210, stating “It had 
nothing to do with ‘Look, why don’t you give me these and I’ll give you that back,’ or ‘Do 
something for me and - you know, and I’ll give you this back.’”) 
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• The FB! was also told by an anonymous source that “Louis Marcotte has told people 
that they ‘kick back’ money to Judge Porteous For reducing the bonds.” (Id.) This 
information was highlighted in a separate “note” to the Department of Justice, sent on 
August 19, 1994, months before Judge Porteous was confirmed. (PORT000000530, 
attached as Exhibit 10.) This information was passed on to the Senate prior to Judge 
Porteous’s confirmation. 

• Prior to his confirmation, the FBI interviewed an individual, who asked that his/her 
identity remain anonymous, but who stated that Judge Porteous “frequently sign[ed] 
bonds ahead of time for bondsmen.” (PORT000000526, attached as Exhibit 6.) This 
information was passed on to the Senate prior to Judge Portcous's confirmation. 

Appointed Creelv as a Curator in Hundreds of Cases 

• These appointment of curatorships were public documents. Creely represented these 
individuals in public proceedings. 

Assuming that Article IV must be given its plain meaning, then it is not the basis for an 
impeachment because the Senate was aware of these allegations or facts at the time of Judge 
Porteous’s confirmation vote. This is precisely the element discussed by the House’s own expert 
witnesses in describing the rare and narrow basis under which pre-federal conduct could be used 
to remove a judge. Professor Michael Gerhardt testified that “there’s not been a successful 
impeachment; that is to say, moved through the House and the Senate based on events that took 
place prior to the person being a federal officer.” (Dec. I5 lh Hearing at 51-52.) He specifically 
said that pre-federal conduct could be used as a basis for impeachment only if the conduct is 
“egregious but not known at the time of the judge’s confirmation proceedings.” He noted that if 
the Senate had knowledge of allegations before confirmation “the Senate . . . effectively ratifies 
the misconduct at the time it decides to confirm the judge.” (Id. at 30.) In the case of Article IV, 
while there is a question whether the conduct alleged is egregious, but there can be no doubt that 
it was known before confirmation. 
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CONCLUSION 

Article IV would effectively gut the impeachment standard to allow removal of a federal 
judge for his subjective view on what was material in responding to generally worded questions 
during the confirmation process. It is a back-door effort to do what the Senate has historically 
declined to do: remove a federal judge for prc-federal conduct. In this case, the alleged non- 
disclosure is virtually identical not only to non-disclosure by a long list of prior nominees (all of 
whom were confirmed and none of whom were impeached) but also to similarly ambiguous 
questions found by federal courts to be unconstitutionally vague. The consequences of adopting 
such a potentially mischievous standard could be extraordinary in terms of future office holders 
and impeachments. It makes little sense to cross that Rubicon for a judge who will be leaving 
the bench in roughly a year anyway. The Senate has traditionally maintained the line of a clear 
impeachment standard, often rejecting Articles that are vague or based on pre-federal conduct. 
Article IV is one such article that should be dismissed in its entirety. 

WHEREFORE, Judge Porteous respectfully requests that the Senate dismiss Article IV in 
its entirety. 
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Respectfully submitted, 

1st Jonathan Turley 

Jonathan Turley 
2000 H Street, N.W. 

Washington, D.C. 20052 
(202) 994-7001 

/s / Daniel C. Schwartz 

Daniel C. Schwartz 
PJ. Meitl 

Daniel T. O’Connor 

Ian Barlow 

BRYAN CAVE LLP 

1155 F Street, N.W., Suite 700 

Washington, D.C. 20004 

(202) 508-6000 

Counsel for G. Thomas Porteous, Jr. 

United States District Court Judge for the Eastern 
District of Louisiana 

Dated: July 21, 2010 
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means on the House Managers, through counsel, at the following email addresses: 
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Mark Dubester - mark.dubester@mail.house.ttov 
Harold Damelin - harold.damelin@inail.house.gov 
Kirsten Konar - kkonar@sevfarth.com 
Jessica Klein - iessica.klcin@mail.housc.aov 

Is/ P.J. Meitl 
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October 25, 1994 
8:00 a. in. 


INTELLIGENCE REPORT 
BY: ANTHONY RADOSTI 

SUBJECT: 1. Aubry Wallace N/M DOB 6/28/59 

2. Louis Marcotte w/M 

3. Bail Bonds Unlimited, 221 Derbigney St., Gretna, La. 

4. Judge Thomas G. Porteous, Jr., 24th Judicial Court, 
Jefferson Parish 

On Tuesday, October 25, 1994 at 8:00 a.m., investigator and C. 
I. #4 20 met with FBI Special Agent Charlie McGinty at the FBI 
office on Poydras Street. C. I. advised agent McGinty of the facts 
surrounding his knowledge of Aubry Wallace's relationship with 
Louis Marcotte, and Marcotte 's relationship with Judge Porteous. 

McGinty advised that he had passed on information on the 
relationship between Marcotte and Porteous to the FBI agent that 
was doing the background check on Porteous for the Federal 
judgeship. McGinty had no idea if the lead was followed up by the 
agent. 

McGinty advised the Bureau was looking into Porteous' activity 
as a possible violation of the Hobb Act, but would have to check 
with Washington every step of the way. 


CONFIDENTIAL 
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UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

G. THOMAS PORTEOUS, JR. 

QUESTIONNAIRE FOR JUDICIAL NOMINEES 

I. BIOGRAPHICAL INFORMATION (PUBLIC) 

1. Full name (include any former names used). 

Gabriel Thomas Porteous, Jr. 

2. Address: List current place of residence and office address(es). 

Residence: 4801 Neyrey Drive 

Metairie, LA 70002 

Office: 24th Judicial District Court 

Division "A" 

Gretna Courthouse Annex Bldg. 

2nd Floor, Room 200 
Gretna, LA 70053 

3. Date and place of birth. 

December 15, 1946 New Orleans, LA 

4. Marital status (include maiden name of wife, or husband’s name. List 
spouse’s occupation, employer’s name and business address(es). 

Carmella Ann Giardina Porteous 
Vascular Technician 
Vascular Laboratory, Inc. 

3939 Houma Blvd., Suite 20 
Metairie, LA 70006 

5. Education : List each college and law school you have attended, including 
dates of attendance, degrees received, and dates degrees were granted. 
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Louisiana State University (New Orleans) 1964-1968 

Bachelor of Arts - Economies 
Degree Awarded: May, 1968 

Louisiana State University Law School 1968-1971 

Baton Rouge, LA 
Juris Doctor 

Degree Awarded: May, 1971 

6. Employment Record : List (by year) all business or professional 
corporations, companies, firms or other enterprises, partnerships, institutions 
and organizations, nonprofit or otherwise, including firms with which you 
were connected as an officer, director, partner, proprietor, or employee 
since graduation from college. 

District Court Judge January 1, 1985 - Present 

State of Louisiana 

Division A, 24th Judicial District Court 

Co-instructor: Loyola School of Law Spring 1990 

Civil Procedure Spring 1991 

District Court Judge, Ad Hoc August 24, 1984 - January 1, 1985 

State of Louisiana 

Division A, 24th Judicial District Court 

District Attorney’s Office Assistant District Attorney 

Parish of Jefferson Supervisor:February 1,1975-August 6,1984 

District Atty. John Mamoulides Chief Felony Complaint Div.: 

Gretna Courthouse Annex Bldg. October 8,1973-January 31,1975 

5th Floor 
Gretna, LA 70053 

St. Mary Dominican College 

Instructor: Criminal law and procedure 1982 


2 



964 


Portcous & Mustakas 
3445 North CausewayBlvd. 
Metairie, LA 70002 

City Attorney’s Office 
City of Harahan 
6437 Jefferson Hwy. 
Harahan, LA 70123 

Porteous, Lee & Mustakas 
139 Huey P. Long Ave. 
Gretna, LA 70053 

Edwards, Porteous & Lee 
139 Huey P. Long Ave. 
Gretna, LA 70053 

Edwards, Porteous & Amato 
139 Huey P. Long Ave. 
Gretna, LA 70053 

Attorney General 
State of Louisiana 
P.O.Box 94005 
Baton Rouge, LA 70804 

B & L Associates 
Dick Barrios 
512 Acadia 

Baton Rouge, LA 70806 
(800) 673-0545 
(504) 751-4791 
Position: Clerk/Assistant 


Partner 

April 1980 - August 1984 


City Attorney 
July 1,1982 - August 23,1984 


Partner 

February 1976 - April 1980 


Partner 

August 1974 - January 1976 


Partner 

October 1973 - July 1974 


Special Counsel 
September 10, 1971 - October 7, 1973 


1970 - 1971 
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Baker Shoe Stores 1968 - 1971 

Westside Shopping Center 

Gretna, LA 70053 

(no longer at that location) 

main branch - 837 Canal St. 

New Orleans, LA 701 12 
(504) 524-7904 
Position: Shoe Salesman 

7. Military Service : Have you had any military service? If so, give particulars, 
including the dates, branch of service, rank or rate, serial number and type 
of discharge received. 

No. 

8. Honors and Awards : List any scholarships, fellowships, honorary degrees, 
and honorary society memberships that you believe would be of interest to 
the Committee. 

None. 

9. Bar Associations : List all bar associations, legal or judicial-related 
committees or conferences of which you are or have been a member and 
give the titles and dates of any offices which you have held in such groups. 

La. State Bar Association 

4th & 5th Circuit Judges Association President - 1991 

Chief Judge - 24th Judicial district Court - 1992 

American Bar Association 
Jefferson Bar Association 
American Judges Association 
American Judicature Society 

La. District Attorney’s Association President Assistant - 1974 

District Attorney Section 
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10. Other Memberships : List all organizations to which you belong that are 
active in lobbying before public bodies. Please list all other organizations 
to which you belong. 

None. 

11. Court Admission : List all courts in which you have been admitted to 
practice, with dates of admission and lapses if any such membership lapsed, 
please explain the reason for any lapse of member ship. Give the same 
information for administrative bodies which require special admission to 
practice. 

All State Courts of Louisiana September 7, 1971 

United States District Court, September 19, 1972 

Eastern District of Louisiana 

United States Supreme Court April 18, 1977 

United States Court of Appeals, 5th Circuit October 1, 1981 

12. Publ is hed Writings : List the titles, publishers, and dates of books, articles, 
reports, or other published material you have written or edited. Please 
supply one copy of all published material not readily available to the 
Committee. Also, please supply a copy of all speeches by you on issues 
involving constitutional law or legal policy. If there were press reports about 
the speech, and they are readily available to you please supply them. 

See Attachment "A". 

13. Health : What is the present state of your health? List the date of your last 
physical examination. 

Excellent - May, 1990. 

14. Judicial Office : State (chronologically) any judicial offices you have held, 
whether such position was elected or appointed, and a description of the 
jurisdiction of each such court. 
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I was first elected without opposition in 1984 for the term to commence 
January 1, 1985. At the request of the Louisiana Supreme Court, because 
the Division "A" seat was vacant, I was appointed to sit as the Ad Hoc 
Judge, effective August 24, 1984. I was re-elected without opposition in 
1990 for the term commencing January 1, 1991. 

The 24th Judicial District Court is a state trial court of general civil and 
criminal jurisdiction. However, juvenile proceedings and traffic violations 
are not included in our jurisdiction. Other specific courts dispose of these 
two areas. 

15. Citations : If you are or have been a judge, provide: 

(1) citations for the ten most significant opinions you have written; 

(1) David Egudin v. Carriage Court Condominium, et al. . 528 So.2d 
1043, (La. App 5 Cir., June 1988) 

(2) In the Matter of Wrongful Death of Stanton J. Stark . #No. 86-CA-34 
(La. App. 5 Cir., June, 1986) (Not designated for publication) 

See Attachment "B-l " 

(3) Edgar Carlsen v. Mehaffev & Daigle. Inc., et al. . 519 So.2d 1187, 
(La. App. 5 Cir., Jan. 1988); 522 So.2d 1091, (LA 1988) 

(4) Paul Fuller v. William Barattini . 574 So.2d 412, (La. App. 5 Cir., 
Jan., 1991) 

(5) Paul Hidding v. Dr. Randall Williams. 578 So.2d 1192, (La. App. 5 
Cir., April, 1991) 

(6) Karen Jewell v. The Bershire Development . 612 So.2d 749, (La. 
App. 5 Cir. Dec., 1992) 

(7) Thuan Ngoc Do v. Phuong Hoang Ngo, et al. . 618 So.2d 1213, (La. 
App. 5 Cir., May, 1993) 

(8) Bettv Ann Dunn v. Kreutziger. D.D.S.. et al. . 625 So.2d 672, (La. 
App. 5 Cir., Oct., 1993) 

(9) Judy Watts on behalf of minor. Polly Watts v. J.C. Penny et al. . 

App.Ct. # , (La. App 5 Cir.,1994)(Not designated for 

publication) 

See Attachment "B-2" 
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(10) Kenneth Poche and Scott Kev v. Bayliner Marine Corporation and 
Wagner Marine. Inc. . 632 So.2d 1170, (La. App. 5 Cir., Feb., 1994) 

(2) a short summary of and citations for all appellate opinions where your 
decisions were reversed or where your judgment was affirmed with 
significant criticism of your substantive or procedural rulings; 

State v. Abadie . 612 So.2d 1 (LA 1993). Defendant made a statement 
implicating himself in the murder of a seven year old girl, Raquel Fabre. 
The issue of right to counsel was involved on appeal from ruling that the 
statement was admissible. The Supreme Court found that defendant 
sufficiently invoiced right to counsel by unsuccessfully attempting to obtain 
legal advice on telephone, and defendant did not "initiate " or "reopen" 
interrogation by expressing his possible willingness to talk to particular 
officer in response to police's chiefs request that he submit to lie detector 
test. 

State v. Lindsey. 491 So.2d 371 (LA 1986). LSA-R.S. 14:71 (A)(2) Issuing 
worthless checks - presumption. The statute provides that a presumption 
exists, as follows: if an offender fails to pay a check within ten days after 
notice of its nonpayment, it shall be presumptive evidence of his intent to 
defraud. Prior rulings by the Supreme Court led me to believe that this 
presumption would be a mandatory presumption, as opposed to a permissive 
presumption, hence, unconstitutional. The Supreme Court ruled that the 
statute was ambiguous as to whether it created a mandatory or permissive 
presumption; therefore, it is interpreted as constitutional and with lenity 
toward the defendant. The Court recognized that its holding in this case was 
in conflict with its prior holdings in State v. Williams. 400 So.2d 575, (LA 
1981) and State v. McCoy . 395 So.2d 319 (La. 1980). It explained how 
those cases could be reconciled and interpreted. My lower court ruling was 
vacated and the matter remanded. 

Yount v. Maisano . 616 So.2d 1382, (La. App. 5 Cir. 1993); 620 So.2d 823 
(LA 1993). Jury award against homeowner’s policy reversed. Exclusion in 
policy for bodily injury "expected or intended by the insured." Supreme 
Court reversed, finding the actions of defendant to be an intentional act and 
excluded from coverage. 
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Marshall v. Citicorp Mortgage. Inc. . 601 So.2d 669, (La. App. 5 Cir. 
1992). Summary judgment reversed finding issue of material facts existed. 
Issue of decreasing credit life for less than loan balance when combined with 
rule of ’78 ’s in rebating finance charge. 

Succession of Ziffle . 595 So.2d 776, (La. App. 5 Cir. 1992). Protracted 
litigation since 1978. A default judgment, taken before Judge Price, the 
previous judge of Division A, was found to be a nullity; hence, subsequent 
judgments were set aside. 

Tracv v. Travelers Ins. Companies . 594 So.2d 541, (La. App. 5 Cir 1992) 
reversed trial court on exclusion of coverage on comprehensive general 
liability policy. 

Wills v. State Farm Auto . 578 So. 2d 1006, (La. App. 5 Cir; 1991). 
Reversed granting of summary judgment on whether insured had offered 
choice of limits for uninsured motorist coverage and affirmatively selected 
lower limits. 

Kuehler v. Martin . 578 So.2d 113, (LA 1991). This is one of two cases 
argued before me on the same day. In the first, Autin v. Martin . I granted 
the defendant’s relief on all claims and dismissed plaintiffs claims against 
the banks. The 5th Circuit Court of Appeals affirmed my decision at 576 
So.2d 72, writs were denied by the Louisiana Supreme Court on April 11, 
1991. 

The second case is the one cited. In that case I granted the bank’s 
motions. Likewise, this was affirmed by the appellate court but reversed by. 
the Supreme Court only as to one of the banks finding the general language 
in plaintiffs petition did state a cause of action as to that one bank. 

American Motorist Ins. Co. . 579 So.2d 429, (LA 1991); 566 So.2d 121, 
(La. App. 5 Cir. 1990). Court of Appeals changed the amount of quantum 
on portions of the award. Supreme Court reversed the Court of Appeals, in 
part, and the trial court, in part, on different elements of damage award. 

Lutz v. Jefferson Parish School . 565 So.2d 1071, (La. App. 5. Cir 1990); 
503 So.2d 106, (La. App. 5 Cir. 1987). Judgment granting reduction in 
workman compensation payments based upon claimant receiving disability 
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retirement benefits. Reversed, finding statute was prospective only. 

Cabral v. National Fire Ins.Co. . 563 So S.2d 533, (La. App. 5 Cir 1990); 
writ denied, 567 So.2d 1129. Reversed default judgment because insufficient 
trial record made by plaintiff. 

Succession of Austin . 527 So.2d 483, (La. App. 5 Cir. 1988). Foreign will 
modified by the trial court to reduce the portion that impinged on the 
legitime. Court of Appeals reversed fmding that subsequent birth and 
legitimation of children revoked the will. 

Au gustine v, Griffen . 525 So.2d 540, (La. App. 5 Cir. 1988); writ denied, 
532 So.2d 118. Twelve-year old on bike hit by auto. I reduced award by 
20% for comparative negligence of child. Court of Appeals changed 
percentage of negligence on child to 80%. 

First National Bank v. Verheueen. et al. . 527 So.2d 453, (La. App. 5 Cir. 
1988); writ denied 530 So.2d 576. Reversed in part on issue of attorney’s 
fees. 

Thibodeaux v. Burton , 525 So.2d 1103, (La. App. 5 Cir.1988); 531 So.2d 
767, (LA 1989). Plaintiff left a quadriplegic after an auto accident. Pacific 
Employer Insurance Company failed to answer. Plaintiff obtained default 
judgment. Court of Appeals upheld default judgment and refusal of new 
trial. Supreme Court reversed with 3 dissents, fmding an incomplete record 
was made by plaintiff when he confirmed the default. 

Southern States Masonry. Inc, v. J.A. Jones Construction Co., et al. . 507 
So.2d 198, (LA 1987). Granted exception of prematurity. "Pay when paid” 
clause of contract between contractor and subcontractor. 

Cooper v. Brownlow , 491 So.2d 693, (La. App. 5 Cir. 1986). Ruled Levee 
District was immune from liability under provision of LSA-R.S. 9:2791 and 
2795, on a summary judgment. Court of Appeals ruled question of material 
facts in dispute which precluded summary judgment. 

Administration of Tulane Education . 497 So.2d 27, (La. App. 5, 1986). Suit 
on tuition. Directed verdict for defendant was reversed finding university’s 
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records admissible. Remanded. 

Markev v. Howard. 484 So.2d 165, (La. App. 5 Cir. 1986). Jury’s 
assessment of 30% negligence to plaintiff driver was manifestly erroneous. 
Appellate Court removed this allocation, in all other particulars affirmed. 

(3) citations for significant opinions on federal or state constitutional issues, 
together with the citation to appellate court rulings on such opinions. If any 
of the opinions listed were not officially reported, please provide copies of 
the opinions. 

State v. Manuel Caballero . 472 So.2d 85, (La. App 5 Cir., June, 1985); 
492 So.2d 1215 

State v. Edward Parr . 498 So.2d 103, (La. App 5 Cir., Nov., 1986); 
writ denied 532 So.2d 113 

State v. Antoinne Williams . 483 So.2d 626, (La. App 5 Cir., Feb., 1986) 
State v. Nolan Grant . 517 So.2d 1151, (La. App 5 Cir., Dec., 1987) 

State v. Karen Copeland. 631 So.2d 1223, (La. App. 5 Cir., Jan., 1994) 
State v. Darrell Williams , 545 So.2d 651, (La. App. 5 Cir.) writ denied 556 
So. 2d 53 and 584 So.2d 1157 

State v. Jessie Head . 598 So.2d 1202, (La. App. 5 Cir., April, 1992) 

State v. Lane Nelson , 105 S.Ct 2050; 459 So.2d 510; post conviction 
relief 

See Attachment "B-3" 


16. Public office : State (chronologically) any public offices you have held, other 
than judicial offices, including the terms of service and whether such 
positions were elected or appointed. State (chronologically) any unsuccessful 
candidacies for elective public office. 

Special Counsel, Attorney General 9/10/71 - 10/7/73 

State of Louisiana 

Assistant District Attorney 2/1/73 - 8/6/84 

Parish of Jefferson 

Both were appointed positions 
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No unsuccessful candidacies for elective public office 
17. Le gal career : 

a. Describe chronologically your law practice and experience after 
graduation from law school including: 

1. whether you served as clerk to a judge, and if so, the 
name of the judge, the court, and the dates of the period 
you were a clerk; 

No. 

2. whether you practiced alone, and if so, the addresses and 
dates; 

No. 

3. the dates, names and addresses of law firms or offices, 
companies or governmental agencies with which you 
have been connected, and the nature of your connection 
with each; 

District Court Judge January 1, 1985 - Present 

State of Louisiana 

Division A, 24th Judicial District Court 

Co-instructor: Loyola School of Law Spring 1990 

Civil Procedure Spring 1991 

District Court Judge, Ad Hoc August 24, 1984 - January 1, 1985 

State of Louisiana 

Division A, 24th Judicial District Court 

Instructor: Criminal law and procedure 

St. Mary Dominican College 1982 
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District Attorney’s Office Assistant District Attorney 

Parish of Jefferson Supervisor: 2/1/75 - 8/6/84 

District Atty. John Mamoulides Chief Felony Complaint Div.: 

Gretna Courthouse Annex Bldg., 5th Floor 10/8/73 - 1/31/75 

Gretna, LA 70053 


City Attorney’s Office 
City of Harahan 
6437 Jefferson Hwy. 
Harahan, LA 70123 

Porteous & Mustakas 
3445 North Causeway Blvd. 
Metairie, LA 70002 

Porteous, Lee & Mustakas 
139 Huey P. Long Ave. 
Gretna, LA 70053 

Edwards, Porteous & Lee 
139 Huey P. Long Ave. 
Gretna, LA 70053 

Edwards, Porteous & Amato 
139 Huey P. Long Ave. 
Gretna, LA 70053 

Attorney General 
State of Louisiana 
P.O. Box 94005 
Baton Rouge, LA 70804 


City Attorney 
7/1/82 - 8/23/84 


Partner 

April 1980 - August 1984 


Partner 

February 1976 - April 1980 


Partner 

August 1974 - January 1976 


Partner 

October 1973 - July 1974 


Special Counsel 
9/10/71 -10/7/73 


b. 1. What has been the general character of your law practice, 
dividing it into periods with dates if its character has changed 
over the years? 

General Civil Practice - in private practice & City Attorney 
Criminal Prosecution - Attorney General & District Attorney 
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2. Describe the typical former clients, and mention the areas, if 
any, in which you have specialized. 

My clients wereall individuals until approximately 1975. Subsequently, my 
practice consisted of corporate representation in areas such as: maritime 
defense for barge fleeting operations, NLRB appearances, and general 
corporate representation. Additionally, from 1979 until 1984, I dealt with 
corporations that developed and operated tank terminal facilities. 

As City Attorney, I handled all matters involving the City of Harahan & 
also prosecuted municipal violations, in the Mayor’s Court 

c. 1. Did you appear in court frequently, occasionally, or not 
at all? If the frequency of your appearances in court 
varied, describe each such variance, giving dates. 

Frequently. 

2. What percentage of these appearances was in: 


(a) 

federal courts 

20% 

(b) 

state courts of record 

80% 

(c) 

other courts 

0% 


3. What percentage of your litigation was; 

(a) civil - 50% 

(b) criminal - 50% 

4. State the number of cases in court of record you tried to verdict 
or judgment (rather than settled), indicating whether you were 
sole counsel, chief counsel, or associate counsel. 

350 plus cases - Sole Counsel, 80%; Chief Counsel, 15%; Associate 
Counsel, 5%. 

5. What percentage of these trials were: 

(a) jury 40% 

(b) non-jury 60% 
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18. Litigation : Describe the ten most significant litigated matters which you 
personally handled. Give the citations, if the cases were reported, and the 
docket number and date if unreported. Give a capsule summary of the 
substance of each case. Identify the party or parties whom you represented; 
describe in detail the nature of your participation in the litigation and the 
final disposition of the case. Also state as to each case: 

(a) the date of representation; 

(b) the names of the court and name of the judge or judges before whom the 
case was litigated; and 

(c) the individual names, addresses, and telephone numbers of co-counsel 
and of principal counsel for each of the other parties. 

1. Tellepsen Construction Co. et al v. M/S SANTISTA . et al 

Civil Action #75-2249, U.S. District Court, Eastern Dist. of Louisiana 
Section "C”, Honorable Alvin Rubin 

This matter was tried for the most part; a settlement was reached during trial and 
an agreement to dismiss was filed prior to rendition of judgment, August 9, 1976. 

Capsule summary of case: Ship collision. I handled this case through all pre-trial 
discovery and pleadings and participated in all conferences with Judge Alvin Rubin 
with respect to the case. The dock was constructed by my clients, Tellepsen 
Construction Company and Lagradeur International. This case was noteworthy 
because it was major litigation involving issues of negligence, and limitation and 
remoteness of damage claims. 

Final Disposition: Settled to my clients’ satisfaction. 

G. Thomas Porteous, Jr. 

Counsel for Tellepsen Construction Co. & Lagradeur International 
(Sole Counsel) 

Opposing Counsel: 

Terriberry, Carroll, Yancey & Farrell 
Walter Carroll, Jr. (retired) 

3100 Energy Centre 
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1100 Poydras St. 

New Orleans, LA 70163 
(504) 523-6451 


2. William E. Cazaubon v. Acme Truck Lines. Inc, and Commercial Union 
Assura n ce Company c/w 

William E. Cazaubon v. Ocean Chandler Service. Inc. . Daniel S. Barrilleaux 
and Aetna Casualty and Surety Co. 

Civil Action # 244-229, 24th Judicial District Court, State of Louisiana 
Division "A", Judge Roy Price 

Trial on the merits, November 22nd & 23rd, 1982 

Chief Counsel for Plaintiff: G. Thomas Porteous, Jr. 

Capsule summary of case: This matter concerned a suit for personal injuries 
resulting from an automobile accident. There were significant questions in regard 
to: causation of the accident; the extent to which plaintiffs injuries were related 
to the accident; and the amount of future wages that would justly compensate 
plaintiff. I was associated to try this matter because of my extensive litigation 
experience. Final Disposition: Judgment for plaintiff. 

Co-Counsel: 

Don Gardner 
6380 Jefferson Hwy. 

Harahan, LA 70123 
(504) 737-6651 


Opposing Counsel: 

Rene A. Pastorek 
Ste. 1060 

3900 N. Causeway Blvd. 
Metairie, LA 70002 
(504) 831-3747 
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Wayne T. McGaw 
365 Canal Street 
Room 1870 

New Orleans, LA 70140 
(504) 528-2058 


3. State of Louisiana v. John J. Storms. Ill 

Criminal H 79-1114, 24th Judicial District Court 
Division "M”, Judge Robert J. Bums 
Citation: 406 So.2d 135, (La. 1981) 

Jury Trial, November 26, 27, 28, 29th, 1979. 

Chief Counsel: Assistant District Attorney G. Thomas Porteous, Jr. 

Capsule summary of case: Defendant charged with: Count 1 aggravated rape; 
Count 2, aggravated crimes against nature. This case required the testimony of a 
ten-year old victim. Case preparation was crucial. This necessitated many visits 
and meetings with the child in order to gain her trust and confidence which was 
essential to her trial testimony. When I initially met the victim and her mother, she 
would not comment. Then, she later made only isolated statements. The child had 
to be shown the courtroom, where she would be seated and where all the lawyers, 
defendant and judge would be seated. In advanced preparation for trial, D.A. 
personnel were placed in the courtroom to simulate the public. Great efforts were 
made to make the child understand what was about to happen and to make her 
comfortable and responsive. Final Disposition: Jury Verdict - Guilty as charged; 
Affirmed. 


Trial Assistant for State: 

Assistant District Attorney Arthur Lentini 
2551 Metairie Road 
Metairie, LA 70001 
(504) 838-8777 
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Defense Counsel: 

Sam Dalton 
2001 Jefferson Hwy. 

Jefferson, LA 70121 
(504) 835-4289 

Co-Defense Counsel: 

George Troxell 
4330 Canal Street 
New Orleans, LA 701 19 
(504) 488-8800 

4. State of Louisiana v. Leonard J. Fagot 

Criminal # 76-2116, 24th Judicial District Court 
Division "J", Judge Patrick E. Carr 

Citation: None, defendant died while out on bond prior to appeal. 

Jury Trial, December 12, 13, 14, 15, 16, 19th, 1977. 

Chief Counsel: Assistant District Attorney G. Thomas Porteous, Jr. 

Capsule summary of case: Defendant charged with: Second Degree Murder. This 
was a major case involving a prominent local lawyer; it received a lot of public 
attention. The case was made more complex because of the health of defendant. 
Medical support was provided during trial in the event the defendant required 
treatment. The appearance of defendant on a stretcher invoked the emotions of the 
jury and it took considerable perseverance to prevent the jury from being swayed 
by sympathy. My participation was from the inception of this case. This matter 
required appearances in Federal Court, prior to trial in State District Court, 
because of defendant’s claim of denial of due process based on his state of health. 
The Federal District Court denied defendant’s claim and favorably commended our 
procedures and precautionary measures. 

Final Disposition: Verdict - Guilty as charged; No appeal; defendant alleged to 
have committed suicide, body found in trunk of car. 

Co-Counsel for State: 

Assistant District Attorney William Hall 
3500 N. Hullen Street 
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Metairie, LA 70002 
(504) 456-8692 

Defense Counsels: 

Robert Broussard (deceased) 

Roy Price (deceased) 

5. State of Louisiana v. Jan J. Poretto 

Criminal # 80-1980, 81-1003, 24th Judicial District Court 
Division "G“, Judge Herbert Gautreaux 

Citation: 468 So.2d 1142, (La. May, 1985); 475 So.2d 314, (La. Sept., 1985) 

Jury Trial, November 2, 3, 4, 5, 6th, 1981. 

Chief Counsel: Assistant District Attorney G. Thomas Porteous, Jr. 

Capsule summary of case: Defendant charged with: Second Degree Murder and 
Aggravated Battery. The defendant in this case was a New Orleans policeman. 
Major question concerning use of certain statements and hypnotic procedures used 
on the victim/wife by the police. I handled this matter from the initial motion to 
reduce the bond. This was critical because at this stage we were able to positively 
connect the defendant with the weapon. Trial preparation was very time consuming 
because out of state trips were required to secure the presence of a witness. An 
appearance before a District Court Judge in Annapolis was required to secure the 
immediate apprehension and transportation of the witness to Louisiana, along with 
returning this witness to Annapolis. 

Final Disposition: Jury Verdict - Guilty as charged; Affirmed. 


Co-Counsel for State: 

Assistant District Attorney Gordon Konrad 

P.O. Box 10890 

Jefferson, LA 70181 /or 

3900 River Rd., Suite 6 

Jefferson, LA 70121 

(504) 831-9985 
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Defense Counsel: 

Ralph Whalen 
3170 Energy Centre 
1100 Poydras Street 
New Orleans, LA 70163 
(504) 582-2333 

6. State of Louisiana v. James Nolen 

Criminal tt 81-4045, 24th Judicial District Court 

Division "J", Judge Jacob Kamo 

Citation: 461 So.2d 1073 (La. App. 5th Cir 1984) 

Jury Trial, August 12, 13, 14, 15th, 1982. 

Sole Counsel: Assistant District Attorney G. Thomas Porteous, Jr. 

Capsule summary of case: Defendant charged with: Aggravated rape case 
involved a vicious attack on a young woman. Defense put the victim’s credibility 
at issue because she voluntarily left with the attacker and she was employed as a 
bartender. Throughout the trial the defendant remained belligerent, this compelled 
the trial judge to issue warnings. Use of restrains were later necessitated in order 
to maintain appropriate trial decorum. 

Final Disposition: Jury verdict - Guilty as charged; 5th Cir. Ct of Appeals - 
Affirmed. 

Defense Counsel: 

Phil Johnson 

(inactive) The Louisiana Bar Association reports no current address for this 
attorney and could only provide the following telephone number: 

(714) 275-6066 

7. State of Louisiana v. Joseph Batiste 
Criminal #71-1081, 24th Judicial District Court 
Division "A", Judge Louis DeSonier 
Citation: 318 So.2d 27 (LA 1975) 

Jury Trial, April 10, 11th, 1972. 
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Chief Counsel: Assistant District Attorney G. Thomas Porteous, Jr. 

Capsule summary of case: Defendant charged with: Murder. This was the first 
capital case I tried. The trial involved complex issues of law and fact. 

Multiple motions to suppress were argued. A photographic line up was suppressed, 
but the victim’s in-court identification was allowed because a sufficient predicate 
was established to show an independent basis for the identification. Final 
Disposition: Jury verdict - Guilty of Murder, Death Sentence; Supreme Court - 
Affirmed conviction, death sentence annulled and set aside per: Furman v. 
Georgia . 408 U.S. 238; remanded, life imprisonment. 

Defense Counsel: 

Philip Schoen Brooks 
723 Hillary St. 

New Orleans, LA 70118 
(504) 866-6666 

8. State v. Christopher J. Rebstock 

Criminal ft 82-67, 24th Judicial District Court 
Division "A", Judge Roy A. Price 

Citation: 413 So.2d 510, (April, 1982); 418 So.2d 1306, (La. Sept 1982) 

Motion to Suppress Confession: April 13, 1982. 

Chief Counsel: Assistant District Attorney G. Thomas Porteous, Jr. 

Capsule summary of case: Defendant charged with: 2nd Degree Murder. The case 
involved a sixteen year old. Issues of law involving the statements he made to 
police. There were two statements involved. One was an inculpatory statement 
made to his father. The other was a recorded confession. The Supreme Court held 
that the boy’s arrest was not illegal and the statement obtained as result of the 
arrest was admissible since the boy and his father had a short private conversation 
in police station, free from presence of police. A second recorded confession was 
suppressed because the court found the defendant did not knowingly and 
intelligently waive his constitutional rights. 

Final disposition of case: Defendant pled guilty to manslaughter and received 21 
years. 
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Defense Counsel: 
Jacob Amato, Jr. 
901 Derbigny Street 
Gretna, LA 70053 
(504) 367-8181 


9. Marlex Terminals. Inc, v. Parish of Jefferson, et al. 

Civil Action ft 247-364, 24th Judicial District Court, State of Louisiana 
Division "A ", Judge Louis G. DeSonier, Jr. 

Trial on the summary judgment, December 18, 1980 

Sole Counsel: G. Thomas Porteous, Jr. 

Capsule summary of case: Petition for mandamus seeking a building permit. 
Complex litigation involving the rights of the parish government to deprive the 
applicant of a permit to construct a terminal. The parish government had passed 
a moratorium on the issuance of permits. The moratorium was challenged on the 
basis of the parish’s failure to properly advertise the notice of the moratorium 
legislation. 

Final Disposition: Mandamus granted. Parish was ordered to issue a permit. 

Opposing Counsel: 

Alvin J. Dupre, Jr. 

Suite A, 2701 Houma Blvd. 

Metairie, LA 
(504) 454-1061 


10. E ppling v, Jon-T Chemical. Inc. 

Civil Action ft , 24th Judicial District Court, State of Louisiana 
Division ”B", Judge Zaccaria 
Citations: 363 So.2d 1263 

Trial on the summary judgment 

Sole Counsel: G. Thomas Porteous, Jr. for Defendant 
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Capsule summary of case: Suit to collect for appraisal fees. Motion for summary 
judgment on behalf of my client Jon-T Chemicals alleging the doctrine of accord 
and satisfaction. The case was noteworthy because it was handled in an expedient 
manner via summary judgment. 

Final Disposition: Summary judgment granted; Court of Appeals - Affirmed. 

Opposing Counsel: 

Thomas Loop 
(deceased) 


Additionally, the following ten individuals have recently dealt with me on legal 
matters within the last five years: 

Scott W. McQuaig 
1500 One Galleria Blvd. 

Metairie, LA 70001 
(504) 836-5070 

Edward J. Rice, Jr. 

4500 One Shell Square 
New Orleans, LA 70139 
(504) 581-3234 

Lawrence J. Centola, Jr. 

650 Poydras St., Ste. 2100 
New Orleans, LA 70130 
(504) 523-1385 

Raymond A. Pelleted 
1539 Jackson Ave., 6th Floor 
New Orleans, LA 70130 
(504) 561-5000 

Jay Zainey 
2543 Metairie Road 
Metairie, LA 70001 
(504) 831-6766 
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Robert Glass 
530 Natchez Street 
New Orleans, LA 70130 
(504) 581-9083 

Patricia LeBlanc 
1615 Metairie Road 
Metairie, LA 70005 
(504) 834-2612 

Kathryn T. Wiedom 

3421 N. Causeway Blvd., 9th Floor 

Metairie, LA 70002 

(504) 831-4091 

Allan Berger 
4173 Canal Street 
New Orleans, LA 70119 
(504) 486-9481 

Joseph R. McMahon, Jr. 

Ill Veterans Blvd. 

Heritage Plaza, Ste. 740 
Metairie, LA 70005 
(504) 837-1844 


19. Legal Activities : Describe the most significant legal activities you have 
pursued, including significant litigation which did not progress to trial or 
legal matters that did not involve litigation. Describe the nature of your 
participation in this question, please omit any information protected by the 
attorney-client privilege (unless the privilege has been waived). 

State v. Lane Nelson . This matter was before me on defendant’s application 
for post conviction relief. Defendant was earlier found guilty, by a prior 
court, of first degree murder and sentenced to death. I set aside the death 
penalty because of ineffective assistance of counsel. Defendant subsequently 
pled guilty to first degree and he was resentence to life in prison, without 


23 



985 


capital punishment. (Attachment "B-3") 


Marks Terminal. Inc, y Jadsh of Jefferson, et aL , Civil Action ft 247-364, 
24th J.D.C., State of Louisiana, Division "A", Judge Louis G. DeSonier,Jr. 

The brief represents my sole personal work. Trial on the summary 
judgment, December 18, 1980. Sole Counsel: G. Thomas Porteous, Jr. 

Capsule summary of case: Petition for mandamus seeking a building permit. 
Complex litigation involving the rights of the parish government to deprive 
the applicant of a permit to construct a terminal. The parish government had 
passed a moratorium on the issuance of permits. The moratorium was 
challenged on the basis of the parish’s failure to properly advertise the 
notice of the moratorium legislation. 

Final Disposition: Mandamus granted. Parish was ordered to issue a permit. 


Instructor: Criminal Law/Criminal Procedure 

For three years, I taught at St. Mary Dominican College. The class was a 
required course in the Criminal Justice program. 


Co-instructor: Civil Procedure. 

In conjunction with another attorney, I volunteered my time to teach third- 
year law students at Loyola School of Law. The emphasis was not only on 
the written and codified law, but also on the practical application of the law 
during trial proceedings. I taught the course during the Spring term in 1990 
and 1991. 

Speaker - Continuing Legal Education. I appeared as a speaker for 
numerous CLE programs, such as: the Jefferson Bar Association, Louisiana 
Judicial College and Louisiana State Bar Association Summer School for 
Lawyers 

District Court Judge 
State of Louisiana 

Division A, 24th Judicial District Court 


24 



986 


District Court Judge, Ad Hoc 
State of Louisiana 

Division A, 24th Judicial District Court 


II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC) 

1. List sources, amounts and dates of all anticipated receipts from deferred 
income arrangements, stock, options, uncompleted contracts and other future 
benefits which you expect to derive from previous business relationships, 
professional services firm memberships, former employers, clients, or 
customers. Please describe the arrangements you have made to be 
compensated in the future for any financial or business interest. 

Louisiana State Employee Retirement System. If I am appointed prior to the 
end of my term, i.e., December 31, 1996, the benefits can only be drawn 
when I attain age 60. 

2. Explain how you will resolve any potential conflict of interest, including the 
procedures you will follow in determining these areas of concern. Identify 
the categories of litigation and financial arrangements that are likely to 
present potential conflicts-of-interest during your initial service in the 
position to which you have been nominated. 


I will follow the mandates of the Federal Rules of Civil & Criminal 
Procedure. I will also follow the guidelines of the Code of Judicial Conduct. 
I will also consider the model codes and recommendation of the ABA which 
are pertinent. 

The only possible areas of conflict of interest would be reviewing 
cases from Louisiana State Court, 24th Judicial District Court, Division A, 
during the time I sat or a challenge to the Louisiana State Employee 
Retirement System. As to the retirement, a conflict could arise only if I 
remained on the Jefferson bench twelve (12) years, until 1996. If I took the 
Federal bench prior to this point, I would not be eligible for retirement 
proceeds until age sixty (60). 
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Do you have any plans, commitments, or agreements to pursue outside 
employment, with or without compensation, during your service with the 
court? If so, explain. 

No. 

4. List sources and amounts of all income received during the calendar year 
preceding your nomination and for the current calendar year, including all 
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, 
and other items exceeding $500 or more (If you prefer to do so, copies of 
the financial disclosure report, required by the Ethics in Government Act of 
1978, may be substituted here.) 

See Attachment "C" 

5. Please complete the attached financial net worth statement in detail (Add 
schedules as called for). 

See Attachment "D" 

6. Have you ever held a position or played a role in a political campaign? If 
so, please identify the particulars of the campaign, including the candidate, 
dates of the campaign, your title and responsibilities. 

Only the campaign wherein I was elected District Court Judge. 


UI. GENERAL (PUBLIC) 

1. An ethical consideration under Cannon 2 of the American Bar Association’s 
Code of Professional Responsibility calls for "every lawyer, regardless of 
professional prominence or professional workload, to find some time to 
participate in serving the disadvantaged." Describe what you have done to 
fulfill these responsibilities, listing specific instances and the amount of time 
devoted to each. 

Speaker - Continuing Legal Education. I appear as a speaker for numerous 
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CLE programs, such as: the Jefferson Bar Association, Louisiana Judicial 
College and Louisiana State Bar Association Summer School for Lawyers 

Since I took the bench, I invited field trips to Division "A", 24th J.D.C. for 
school children about once a month. The students would observe the docket 
and I then speak with them on the working of the court system. Afterwards, 
I entertain questions to explain either the particular case or the function of 
the courts. 

I have also visited many schools in Orleans and Jefferson Parish to speak on 
the court systems, the functions and the duties of a judge. 

Judging Moot Court Competitions on numerous occasions at Tulane School 
of Law and Loyola Law School. 

I recently participated in the National Institute of Trial Advocacy program 
at Louisiana State University School of Law 

At Loyola School of Law, I volunteered as co-instructor for Civil Procedure 
for two terms. 

To serve the community, since 1978, I continue to be active with the 
Recreation Department for the Parish of Jefferson in coaching and 
refereeing. 

2. The American Bar Association’s Commentary to its Code of Judicial 
Conduct states that it is inappropriate for a judge to hold membership in any 
organization that invidiously discriminates on the basis of race, sex, or 
religion. Do you currently belong, or have you belonged, to any 
organization which discriminates - through either formal membership 
requirements or the practical implementation of membership policies? If so, 
list, with dates of membership. What you have done to try to change these 
policies? 

No. 

3. Is there a selection commission in your jurisdiction to recommend candidates 
for nomination to the federal courts? If so, did it recommend your 
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nomination? 

No. 

Please describe your experience in the entire judicial selection process, from 
beginning to end (including the circumstances which led to your nomination 
and interviews in which you participated). 


Initially, I met with Senator John Breaux to discuss the possibility of being 
recommended for the federal bench. Both Senators Breaux and Johnston sent 
my name to the White House and I was recommended. 

After completing multiple questionnaires, 1 was interviewed in Washington 
by members of the Justice Department, Office of Policy Development. 

The FBI and the ABA have also conducted extensive reviews of my 
credentials and qualifications, along with conducting interviews. 

On August 25, 1994, I was officially nominated by the President for the 
United States District Court, Eastern District of Louisiana. 

4. Has anyone involved in the process of selecting you as a judicial nominee 
discussed with you any specific case, legal issue or question in a manner 
that could reasonably be interpreted as asking how you would rule on such 
case, issue, or question? If so, please explain fully. 

No. 

5. Please discuss your views on the following criticism involving "judicial 
activism. M 

The role of the Federal judiciary within the Federal government, and within 
society generally, has become the subject of increasing controversy in recent 
years. It has become the target of both popular and academic criticism that 
alleges that the judicial branch has usurped many of the prerogatives of 
other branches and levels of government. 
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Some of the characteristics of this "judicial activism" have been said to 

include: 

a. A tendency by the judiciary toward problem-solution rather than 
grievance-resolution; 

b. A tendency by the judiciary to employ the individual plaintiff as a 
vehicle for the imposition of far-reaching orders extending to broad 
classes of individuals; 

c. A tendency by the judiciary to impose broad, affirmative duties upon 
governments and society; 

d. A tendency by the judiciary toward loosening jurisdictional 
requirements such as standing and ripeness; and 

e. A tendency by the judiciary to impose itself upon other institutions in 
the manner of an administrator with continuing oversight 
responsibilities. 


Our country, with its three separate and distinct branches of 
government, has withstood the test of time and the criticism of some. Even 
though the branches are separate, there will always be occasions when there 
is interaction among them while still preserving the separation of powers. 

We, in the judiciary, have a duty to listen to the facts of a case and 
render a decision according to law pertinent to those issues. The 
presentation of the facts are for the litigants and we should always guard 
against participating in that presentation. A trier of fact should in no way 
devise, invent or concoct facts; it should rule on the case before it. Unless 
a question is certified before the court by the Louisiana Supreme Court or 
any other tribunal properly, it may not render an advisory opinion. Novel 
questions of law occasionally arise, and they must be dealt with according 
to the facts before the court. The judiciary must decide cases according to 
the facts and law as an impartial arbitrator. 

In performing our duties there are occasions when our judgments may 
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be interpreted as judicial activism. When we declare a law unconstitutional 
and unenforceable that may be interpreted by some as interfering with the 
legislative function. However, such action is part of our duty and 
responsibility and is far different from actually legislating. 

When we deal with individual grievances, we must be ever mindful 
to follow judicial precedent and constitutional interpretation. The personal 
feelings of a judge should never replace sound, established judicial precedent 
and constitutional interpretation. In instructing juries, I always remind them 
that "your decision must not be based on bias, prejudice, sympathy or public 
opinion. " We in the judiciary must be ever mindful of this guideline when 
we are the trier of the facts. 

Once a matter is before a court on a trial on the merits, the judiciary’s 
duty is to render our decision solely based on the law and evidence. Prior 
to trial, a judge may be called upon to counsel or intervene as an unbiased 
peacemaker, encouraging the parties to be open minded and understanding. 

If we attempt to go beyond our role, we may in fact infringe on areas 
reserved to the other branches of government. If we attempt to do less, we 
will not be adhering to our oaths and weakening the judicial branch of 
government. It is always a careful balance. 
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IV CONFIDENTIAL 

1. Full name (include names used). 

Gabriel Thomas Porteous, Jr. 

2. Address: List current place of residence and office address(es). List all 
office and home telephone numbers where you may be reached. 

Residence: 4801 Neyrey Drive (504) 455-5879 

Metairie, LA 70002 

Office: Division "A" (504) 364-3850 

Gretna Courthouse Annex Bldg. 

2nd floor, Room 200 
Gretna, LA 70053 

3. Have you ever been discharged from employment for any reason or have 
you ever resigned after being informed that your employer intended to 
discharge you? 

No. 

4. Were all your taxes (federal, state, and local) current (filed and paid) as of 
the date of your nomination? 

Yes. 

5. Has a tax lien or other collection procedure (to include receipt of computer 
balance due notices) ever been instituted against you by federal, state, or 
local authorities? If so, give full details. 

No. 

6. Have you or your spouse ever been the subject of any audit, investigation 
or inquiry for either federal, state, or local taxes? If so, give full details. 

No. 
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7. Have you or your spouse ever declared bankruptcy? If so, give particulars. 
No. 

8. Have you to your knowledge ever been under federal, state, or local 
investigation for a possible violation of either a civil or criminal statute or 
administrative agency regulation? If so, give full details. Has any 
organization of which you were an officer, director, or active participant 
ever been the subject of such an investigation with respect to activities 
within your responsibility? If so, give full details. 

No. 

9. Have you ever been the subject of a complaint to any court, administrative 
agency, bar association, disciplinary committee, or other professional group 
for a breach of ethics, unprofessional conduct or a violation of any rule of 
practice? If so, give particulars. 

No. 

10. Have you ever been sued by a client or other party? Have you ever been a 
party to any litigation? If so, give full particulars. 

Clark, et al y. Edwards, et al, 

# 86-435, U.S. District Court, Eastern District of Louisiana 

Suit challenging the method of election of judges in Louisiana. All judges 
were sued as nominal parties; we were sued in our official capacity. 
Resolution: Jefferson Parish, the 24th Judicial District Court, established 
sub-districts wherein an individual candidate runs, as opposed to running 
throughout the entire parish as was previously the procedure. 


24th Judicial District Court. Indigent Defender Board & Sam Dalton v. 


# 413-728, 24th Judicial District Court 

Declaratory judgment on constitutionality of LSA-R.S. 15:144(B)(D). All 
judges were sued, we were sued in our official capacity. 
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Resolution: Supreme Court issued a TRO and remanded to lower court. At 
the request of the Chief Justice and all interested parties, we have deferred 
further proceedings pending resolution by the legislature. The Indigent 
Defender Board has stated that they will voluntarily dismiss this suit within 
the next 30 days. 


Augustus, et al. v. State of Louisiana. Governor Roemer. et al 
#90-4667 U. S. District Court, Eastern District of Louisiana 

Constitutionality of LSA-R.S. 13:994(B)(1),(2),(3). This concerned a 
Louisiana statute which assessed a 2% fee on bail bonds. All judges were 
sued as nominal parties in their official capacity. This is virtually the same 
claim as Sierra, et al v. State of Louisiana. Governor Roemer. et al . except 
it was filed in Federal court. 

Injunction granted, statute declared unconstitutional. 


S ierra, et al v. State of Louisiana. Governor Roemer. et al 
#405-429, 24th Judicial District Court 

All judges were sued as nominal parties in their official capacity. 
Constitutionality of LSA-R.S. 13:994{B)(1),(2),(3). Post Augustus ruling, 
parties petitioned in state court for refunds of the fees collected to date. 
Refunds denied by the trial and appellate courts. The Louisiana Supreme 
Court denied plaintiffs’ writs on June 24, 1994. 


DeG range, et al v. 24th Judicial District Court 
# 89-3535, U.S. District Court, Eastern District of Louisiana 

All judges were sued in their official and individual capacity. Petitioners, 
Shurmaine DeGrange and Ida Williams alleged discrimination. Both 
petitioners were former employees of the late Judge Lionel Collins. After 
his death, De Grange, his former law clerk, alleged she was not hired as a 
hearing officer in Domestic Court because of discrimination. Ida Williams, 
his former secretary, alleged discrimination because her services were not 
retained by the newly elected judge of the division. 


33 



995 


Resolution: The matter was settled without any admission of liability or 
responsibility. 


11. Please advise the Committee of any unfavorable information that may affect 
your nomination. 

To the best of my knowledge, I do not know of any unfavorable information 
that may affect my nomination. 
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I, Gabriel Thomas Porteous, Jr., do swear that the information provided in 
this statement is, to the best of my knowledge, true and accurate. 
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FD-302 (R tv. 3—10—82) 


- 1 - 

FEDERAL BUREAU OF INVESTIGATION 


Due c{ tnoKTipUoo ^ /8/94 


GABRIEL THOMAS PORTEOUS, JR., Judge, Division A, 24th 
Judicial District court. Parish of Jefferson, was interviewed at 
his place of business, JEFFERSON PARISH COURTHOUSE, Gretna, 
Louisiana 70053, 504/364-3850. PORTEOUS was advised that he was 
being interviewed as a result of a request for the FBI to conduct 
a background investigation concerning his candidacy for U.S. 
District Judge, Eastern District of Louisiana. PORTEOUS was 
advised that the scope of the questions asked during the inter- 
view was not necessarily limited to the timeframe on the SF-86 
and that his response to each question should cover his entire 
adult life, since age 18. It was also pointed out the PORTEOUS 
that Question 23 on the SF-86, pertaining to "Police Record,” 
covers activities since his 16th birthday. 

PORTEOUS currently resides at 4 801 ( Neyrey Drive, 
Metairie, Louisiana, which is the only property he owns at this 
time. PORTEOUS attended LOUISIANA STATE UNIVERSITY AT NEW 
ORLEANS (LSU-NO), from September, 1964, to May, 1968, while he 
resided with his family at 2218 Madrid Street, New Orleans, 
Louisiana. LSU-NO is known as the UNIVERSITY OF NEW ORLEANS 
(UNO) today. PORTEOUS was employed by BAKER'S SHOE STORES as 
listed in his application the summer after his graduation from 
high school and during his attendance at LSU-NO. 

After graduation from LSU-NO in May, 1968, PORTEOUS 
continued to work for BAKER'S SHOE STORES during the summer. 
During PORTEOUS' attendance at LSU LAW SCHOOL in Baton Rouge r 
Louisiana, he continued to work part-time for BAKER'S and 
affiliated shoe stores in Baton Rouge. He believes BAKER'S is 
owned by EDISON SHOES. After PORTEOUS' first year of law school, 
from May, 1969, to approximately August, 1969, he resided with 
his parents on Madrid Street for a few months while he prepared 
for his wedding. PORTEOUS said that after graduation from lav 
school in May, 1971, he was preparing for the Bar examination 
which he took in late June or early July, 1971. He believes he 
began working at the office of the Attorney General, State of 
Louisiana, throughout the Summer of 1971, before becoming Special 
Counsel there in September, 1971. 
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77A-HQ- F 


Comboiiloa o/ F0— 302 of GABRIEL THOMAS PORTEOUS, JR. 


Qp 7/6 & 7/&/ S& g * 2 


PORTEOUS advised that from July, 1982, until August, 
1984, he was employed part-time as a city attorney for the City 
of Harahan, simultaneously working as a Jefferson Parish District 
Attorney. He advised that the law firm of EDWARDS, PORTEOUS, & 
AMATO that he had been with beginning January, 197 3, is the firm 
that evolved into PORTEOUS £ MUSTAKAS, of which he was a partner 
until August, 1984 . PORTEOUS said that he was employed part-time 
with B&L ASSOCIATES from August, 1970, to May, 1971, while at the 
same time working part-time far BAKER'S. He said that he was 
basically "on call" for B&L ASSOCIATES to conduct interviews and 
take statements. 

PORTEOUS said that he does not really have a supervisor 
currently but listed HUGH COLLINS on his application as COLLINS 
is the judicial administrator for the State of Louisiana. 

PORTEOUS said that he has no personal or business 
credit issues, including but not limited to repossessions, 
delinquent student loans, debts placed for collection, or 
bankruptcy. He advised that he is current on all Federal, State, 
and local tax obligations, including but not limited to income 
taxes. Medicare taxes, Social Security taxes, and unemployment 
taxes. PORTEOUS said that the only back payment of taxes he has 
had to make was either in 1974, 1975, or 1976 when he was with 
the firm EDWARDS, PORTEOUS & LEE. He advised that upon an 
Internal Revenue Service (IRS) audit, the firm was advised that 
advances the firm paid for filing fees could not be considered 
expenses, as the firm had indicated on their tax returns. The 
firm paid the taxes on the difference of taxable income excluding 
the filing fees as expenses. 

PORTEOUS stated that other than the civil suits listed 
on the supplement to his SF-86, he has not been involved in any 
civil suits as a plaintiff or defendant, to include divorces. 
PORTEOUS said that he has had no involvement in criminal matters 
as a suspect or subject or any criminal charge, arrest, or 
conviction. 

PORTEOUS said that he had not been denied employment or 
been dismissed from employment, to include the Federal sector. 
PORTEOUS advised that he has had no contact with official repre- 
sentatives of foreign countries. 
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PORTEOUS said he is not concealing any activity or 
conduct that could be used to influence, pressure, coerce, or 
compromise him in any way or that would impact negatively on the 
candidate's character, reputation, judgement, or discretion. 

PORTEOUS stated that he has had no professional 
complaints or any non-judicial disciplinary action against him, 
to include Bar Association grievances. Better Business Bureau 
complaints, student or military disciplinary proceedings. Equal 
Employment Opportunity complaints, and Office of Professional 
Responsibility inquiries. PORTEOUS said that in his official 
capacity, he, along with all judges in the 24th Judicial District 
Court, was sued by SHURMAINE DE GRANGB and IDA WILLIAMS for 
alleged discrimination. He said that both petitioners were 
former employees of the late Judge LIONEL COLLINS , The suit is 
referred to in PORTEOUS ' supplemental SF-86. 

PORTEOUS advised that he is not involved in any 
business or investment circumstances that could or have involved 
conflicts of interest allegations - 

PORTEOUS said that he has had no psychological 
counseling with psychiatrists, psychologists, or other qualified 
counselors, including marital counselors, 

PORTEOUS. said that he has not abused alcohol or 
prescription drugs or used illegal drugs, -to include marijuana, 
during his entire adult life. He has had no participation in 
drug or alcohol counseling/rehabilitation programs since age 18. 


PORTEOUS advised that he has had no involvement in any 
organization which advocates the use of force to overthrow the 
U.S. Government or any involvement in the commission of sabotage, 
espionage, or assistance of others in any of these acts. 

PORTEOUS knows of no current or past circumstances that could 
have a bearing on his suitability for Federal employment or 
access to classified information. 

PORTEOUS advised that he has no current membership in 
any organization or social/private club which restrict membership 
on the basis of sex, race, color, religion, or national origin. 
PORTEOUS currently is a member of the following: American Bar 
Association, Jefferson Bar Association, American Judges 
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Associations, American Judicature Society, Louisiana District 
Attorney's Association, 4th and 5th Circuit Judges Association, 
Chateau Golf and Country Club, and St. Clement of Rome Men's 
Club. PORTEOUS has held the office of President of the 4th and 
5th Circuit Judges Association within the last five years but 
does not currently hold that position. PORTEOUS advised that St* 
Clement is the church which he attends. He said that within the 
church there is a women's and men's club' which have different 
functions in the church. 

PORTEOUS advised that sometime between 1979 and 1982, 
he was a member of the Mardi Gras krewe of CAESAR for two years. 
The Mardi Gras krewe is an organization which sponsors a parade 
and other festivities during Mardi Gras. He advised that this 
was an all-male krewe at the time, but he is not sure what its 
membership consists of currently. PORTEOUS did not hold an 
office in this organization. 


PORTEOUS advised that he has not written any articles 
for publication or made any major speeches. He said that he 
gives a presentation annually to the Jefferson Bar Association on 
topics such as conflicts of interest and medical malpractice. He 
has given presentations to the Louisiana. Bar Association and the 
Louisiana Judicial College as well. These presentations consist 
of an outline, a short synopsis, and case examples for the 
continuing legal education of these organizations' members. 

PORTEOUS said that he has been taking out student loans 
for his son through a “Parent-Plus" Program at FIRST NATIONAL 
BANE OF COMMERCE (FNBC), New Orleans, each semester. Repayment 
of these loans had been deferred until his son's graduation until 
recently. PORTEOUS advised that on March 7, 1994, he received 
his first notice that payment on the loan was due. By this time, 
it was overdue. In April, 1994, he received forms to fill out 
for deferment of payment until his son's graduation. He filled 
the forms out, and the school signed them on April 14, 1994. On 
May 3, 1994, PORTEOUS received a letter of ineligibility for 
deferment since the parent is paying back the loan. On May 25, 
1994, he sent the lending institution a request for forbearance 
on the debt because of the confusion over eligibility for. 
deferment. PORTEOUS then paid $96.83 to FNBC which covered 
accrued interest and, on June 28, 1994, commenced making payments 
as scheduled. PORTEOUS said this loan is now current. 
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CMtiactcloo of PD-303 q{ GABRIEL THOMAS PORTEOUS, JR. .On 7/6 5 


PORTEOUS advised that he has seen a plastic surgeon for 
surgery on his ear whose name is Dr. GUSTAVE COLON. He said his 
internist is Dr. ROBERT SONGif. 

PORTEOUS provided the supplement to his SF-8€ with 
Attachments l & 2 to the interviewing Agents. PORTEOUS signed an 
FD-465, Medical Release Form, at this time. Also provided to the 
Agents was a copy of certification from chief Disciplinary 
Counsel, Louisiana State Bat Association, stating that there is 
no pending or past record of any complaint, grievance, -* 
disciplinary action, or disciplinary proceeding against^PORTEOUS . 
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PROCEEDINGS 
MORNING SESSION 
(Wednesday, October 16, 1996) 

THE COURT: Let's take up this next matter, which is 
93-1794 and all consolidated cases also. This is the motion 
filed with respect to all of the particular cases to recuse. 
Let me dictate one thing into the record before everybody 
commences so that everybody is not necessarily on edge as 
they might think, Bernard v. Coyne , which is 31 F.3d 842 
involved the request to disqualify a circuit court judge of 
the 9th circuit. In that decision that Judge wrote, and I 
cite and "this" (reading) with full acquiescence counsel for 
a party who believes Judge's impartiality is reasonably 
subject to question has not only a professional duty to his 
client to raise the matter but an independent responsibility 
as an officer of the court. Judges are not omniscient, and 
despite safeguards overlook a conflict of interest. A 
lawyer who reasonably believes that the Judge before whom he 
is appearing should not sit must raise the issue so that it 
may be confronted and put to rest. Any other course would 
risk undermining public confidence in our judicial system." 

I cite that so that everyone understands that I recognize my 
duty and obligations, and I am fully prepared to listen. 

All right, go ahead. 

MR. MOLE: I appreciate your remarks. It is not a very 
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easy thing to confront the federal judge with the suspicion 
that he probably doesn't want to hear. I am sure that in 
the course of trying — I don't know you very well, Judge, 
and X have gotten to learn about you only through this 
case — 

THE COURT: You told me the last time we graduated from 
Cor Jesu. 

MR. MOLE: That's about all we have in common. What I 
learned about you from trying to investigate what I should 
do about what I have raised that you probably did read 
briefs and gave it some intelligent thought. So I don't 
want to go back through everything I have said. 

What I would like to emphasize is mainly by what has 
been established in response to my motion to recuse. I have 
gotten to know Mr. Levenson and Mr. Amato. 

THE COURT: Let me make also one other statement for 
the record if anyone wants to decide whether I am a friend 
with Mr. Amato and Mr. Levenson, I will put that to rest for 
the answer is affirmative, yes. Mr. Amato and I practiced 
the law together probably 20-plus years ago. Is that 
sufficient? 

MR. MOLE: Yes. 

THE COURT: 20-plus is sufficient. So if that is an 
issue at all, it is a non-issue. 

MR. MOLE: What prompted us to file the motion is the 
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timing of what happened. This case is 10 years old, the 
oldest part is 10 years old. The lawyers who are in the 
case now are these previous to September 12th when you 
granted leave to add Mr. Amato and Mr. Levenson, who has 
been in for years. The case was set for trial, and you had 
an emphasis about keeping the trial date. They were added 
within two months of the trial date. And the case with that 
length I don't know Mr. Levenson or Mr. Amato very well. I 
know they are fun to practice against; they have a sense of 
humor, and they have given me by doing this quite literally 
none to my knowledge other than they are your friends. They 
have been given 11 percent contingency fee in a case that 
the Liljebergs, everybody — I disagreed — value at $140 
million, at least part of this we have a percentage of. And 
I think that bears even more weight when you consider Mr. 
Liljeberg has taken the position that he doesn't give 
contingency fees. Jim Cobb has sued him in Bankruptcy Court 
for a fee claiming he had continued standing of plaintiff 
Liljeberg as a matter of the plaintiff doesn't give those 
away. This is like how we do it at the last minute. Mr. 
Levenson in hi3 response to my reply brief says he has been 
in the case for a lot longer than the time when he showed 
up. It raises additional questions. Mr. Levenson is also, 
indeed, your friend; Has he discussed the case with us 
before at that time he appeared when he was investigating 
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it? Did he wait to see when you would hold on to the case 
rather than pass it on to Judge Lemmon? Those are the sort 
of questions that are going to be in the case no matter what 
happens forever if you be the Judge. 

Mr. Levenson has accused me and my client of engaging 
innuendo. I looked up the word. Innuendo is a generally 
derogatory and witty way of making accusations indirectly. 

I don't think I have done that. I have been very direct. 

Mr. Levenson, and I think it is a good tactic, has tried to 
dare me to say what I think is the nature of the 
relationship between you and him and you and Mr. Amato, that 
are the two gentlemen behind me . And if they have something 
to contradict the statement that I made, which is that you 
all are indeed very, very close friends, I would have 
assumed that he would have made it. I am happy to tell the 
Judge what the public perception is of the relationship. 

THE COURT: Well, the case you cite by the way involved 
the judge's wife. So I assume they were fairly close 
friends, too. 

MR. MOLE: Probably. You don't have to stipulate. 

THE COURT; Well, it could be a question sometimes. 

MR. MOLE: I understand. Your Honor. I don't know what 
the Court wants to do with that issue, whether or not the 
Court wants to make a statement or accept the statement. 

THE COURT: No, I have made the statement. Yes, Mr. 
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Amato and Hr. Levenson are friends of mine. Have I ever 
been to either one of them's house? The answer is a 
definitive no. Have I gone along to lunch with them? The 
answer is a definitive answer yes. Have I been going to 
lunch with all of the members of the bar? The answer is 
yes, 

HR. HOLE: I understand. 

THE COURT: Has, in fact, at the last status conference 
I had I saw Hr. Lane here I think in reality aligned with 
your side who spoke with me, and Mr. Lane and I have been to 
lunch together. I mean there is not a hell of a lot of 
lawyers in this city I haven't maintained a very open, 
friendly relationship with. So if you want to explore in 
detail, feel free to explore it. X don't have a problem 
with exploring it. But I don't know what you want to make 
with it. 

MR. MOLE: Well, Your Honor — 

THE COURT: And I also must say something for the 
record I think other than connecting the dots that the last 
statua conference X had I virtually told everyone I was 
continuing this case. So this rush to trial that you 
suggest I am maintaining, I did all but connect the dots the 
last time. 

MR. MOLE: Well, I understand. 

THE COURT: The lawyers have come to this case like a 
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storm cloud through Louisiana. Look at the list. I ran a 
chaser sheet. Up until X think maybe Mr. Steeg and Mr. 
O'Connor. Mr. O'Connor were attorneys and they are out for 
whatever reason. They had a conflict situation. I have no 
idea what it was. Then you all got in it. Welcome, jump 
in. I mean I tried to make it clear at the last conference 
I don't care how many people are on the side or “X” amount 
of people are talking. Did I not say that? 

MR. MOLE: It was pretty clear. Your Honor. Well, I 
would emphasize. Your Honor, that the standard is what a 
reasonable person would perceive if they knew all the facts. 
I think the timing of the appearance of Mr. Amato and Mr. 
Levenson creates the biggest concern along with the fact 
that they did not practice law together. All they have in 
common is that they are your close friends. The public 
perception is that they do dine with you, travel with you, 
that they have contributed to your campaigns. 

THE COURT: Well, luckily I didn't have any campaigns. 
So I'm interested to find out how you know that. I never 
had any campaigns, counsel. I have never had an opponent. 
One time I had an opponent — 

MR. MOLE: I had a campaign return from the — 

THE COURT: The first time I ran, 1984, I think is the 
only time when they gave me money. 

MR. MOLE: 1990 is what I have. 
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THE COURT: 1990 that was the Justice for All Program 
where they gave to every judge probably, but I could be 
wrong there. 

MR. MOLE: I'm sorry if I'm wrong. 

THE COURT: I don't know. You got the record. What 
did it say? Let me see them. Don't hide them if there is 
something in there that's deeply devious, tell me about it. 

MR. MOLE: May I approach the bench? 

THE COURT: Sure. 

(Counsel Mole hands document to the Court.) 

THE COURT: Yeah, I think if you look at this, you will 
find that whatever those numbers total, and I'm not a 
mathematician, but I think th'ose numbers on these pages 
total more than $6,794. I am fairly certain adding that up. 
Did you? 

MR. MOLE: I did not. Your Honor. 

THE COURT: Well, let's go to the, pick a page at 
random starting with the firm of Anderson Tranthene and 
Mateern. There is over $200 on that page, one page out of I 
don't know how many it is. I think you will find that that 
was a function that was thrown by the entire judiciary of 
Jefferson Parish for which I received I forget whatever my 
portion was, but I reported it, which was $6,794 is what it 
looks like what it says here. And that's what it was. So, 
yes, I don't doubt that they contributed. I mean I don't 
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know. Maybe it is pertinent. Maybe microscopes and maybe 
that's why we shouldn't have it. But, yeah, okay, it's 
there t 

MR. MOLE: Your Honor, I appreciate the Court's remarks 
at the beginning. What I have done again is in an effort to 
represent my client at the risk of offending the Court — 

THE COURT: You haven't offended me. But don't 
misstate, don't come up with a document that clearly shows 
well in excess of $6700 with some innuendo that that means 
that they gave that money to me. If you would have checked 
your homework, you would have found that that was a Justice 
for all Program for all judges in Jefferson Parish. But go 
ahead. I don't dispute that I received funding from 
lawyers . 

MR. MOLE: Right, Your Honor. 

THE COURT: No question. 

MR. MOLE: If the perception is that my client, and I 
have it that Mr. Levenson and Mr. Amato are not any more 
sinister than any other member of the bar, then we would be 
happy to have them or you dispel that. I think you have 
been honest with us. There is not much more I can say. 

THE COURT: I understand. Let me tell you, no, it is a 
uncomfortable position you find yourself in, counselor. You 
know, I have been doing this for awhile. With all candor I 
must admit this is the first time a motion for my recusal 
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has ever been filed. Did it get my attention? Yeah, I 
guess it got my attention. But does that mean that any time 
a person I perceive to be friends who X have dinner with or 
whatever that X must disqualify myself? I don't think 
that's what the rule suggests. X, likewise, don't think 
that's what the Court had in mind. And even in your own 
pleadings and even in the case, it is the Travelers case 
from the Fifth Circuit published opinion which you gave, me 
that courts even recognized in citing from Murphy in its 
cite, and I think it is important to state (reading) "In 
today's legal culture friendship among judges and lawyers 
are common. They are more than common, they are desirable. 

A judge need not cut himself off from the rest of the legal 
community. Social as well a3 official communications among 
judges and lawyers may improve the quality of the legal 
decisions. Social interaction also make3 some on the bench 
quite isolated and as a rule more tolerable to judges. Well 
qualified people would hesitate to become judges if they 
knew that wearing the robe meant either discharging one's 
friends or risking disqualification in a substantial number 
of cases. Courts have held that a judge need not disqualify 
himself just because a friend, even a close friend, appears 
as a lawyer." And that is a Seventh Circuit case but was 
cited in the Fifth Circuit decision. 

Now that's a predicament all of us find ourselves in. 
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Mr. Amato and Mr. Levenson have both appeared before me and 
they have both won and both lost. 

MR, MOLE: Your Honor, it is again it is not the fact 
of the friendship, it is the timing. Anyone who you would 
describe the situation to I think would generally be 
concerned that the timing is odd that a case of this length 
amply lawyered when other lawyers appear within the 
contingency fee in the way they have and that's why we made 
the motion. 

THE COURT: I understand it, and it is a perception, 
clearly it is perception. I agree with you, but again even 
before this motion was even urged because I believe the 
status X had before you filed the motion, in fact, I know it 
was 1 made it plain that this November 4th date was probably 
fixed in everybody's mind. I mean I don't know what else to 
tell you. That was a near fix. We will see what we have 
got, but I understand, counselor and appreciate your 
position. And you have to urge these things, and I 
understand that. I take no animus toward you on that. If 
you did that, I don't need to repeat that. 

MR. MOLE: Judge, what you said -- it is the first time 
I have had to do this myself. I would think one of the 
lawyers opposing me asked me how many times did you sit 
around discussing this with your client or your partners, 
and his answer was to a political extent easy to do. But we 
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convinced ourselves we had to do it. 

THE COURT: All right. 

MR. MOLE: Only after great deliberation. 

THE COURT: All right. 

MR. LEVENSON: Judge, I feel a little peculiar in this 
situation as well. I don't recall in the twenty years X 
have practiced law being in thiB situation. I think that 
you must take into consideration the admission by Lifemark 
in their pleading that they do not question your 
impartiality. And if they had done any investigation in 
connection with this matter, they could come up with no 
other result but that. And that is the test in this type 
of situation. It is the appearance to a well-informed, 
thoughtful, objective observer as stated in Jordan . And 
I think the key point there is well informed. Both well 
informed about our friendship, well informed about our 
reputation, well informed about the reputation and 
experience of Mr. Amato as well as that of myself. 

Mr. Mole stated that the timing is odd. Well, I 
think it is correct that from the time that I was 
originally contacted by the Liljeberg attorneys in 
connection with this matter the Frilot firm has been 
involved in this case a very short period of time longer 
than I. 

Mr. Mole brought up that when he first learned of that 
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yesterday he questioned why X waited so long to get into the 
case. Well, when I saw file cabinet upon file cabinet upon 
file cabinet of the paper, it wasn't candidly a very easy 
thing to assess for myself nor for Mr. Amato to take and 
became quite a bit of work to determine whether or not I 
wanted to dedicate a substantial portion of my future effort 
to this case which would deprive me of other income and 
other work as well. Mr. Mole didn't know that because he 
didn't ask me. 

The next point Mr. Mole made was that there is nothing 
in common between Mr. Amato and myself except your 
friendship. That is incorrect. Another question Mr. Mole 
should have perhaps inquired into. 

In Mr. Mole's brief he somewhat criticized my 
experience or perhaps the lack thereof in his mind in 
matters of this sort. Mr. Amato and myself have acted as 
primarily personal injury lawyers. That, of course, is not 
true. Mr. Amato and myself have tried hundreds if not 
thousands of cases and rules before juries, judges, state 
and federal, bankruptcy and federal court and just about 
every other court I can think of. In fact, at the risk of 
blowing my own horn, I think that I am probably the only 
lawyer in this room and maybe the only lawyer with all of 
the firms combined who has been written up in the WALL 
STREET JOURNAL in connection with litigation I had handled. 
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and it was not personal injury cases. My experience 
involves personal injury admittedly in recent years due to 
the change in the economy this year but also involved 
commercial litigation, bankruptcy, real estate and title law 
expertise which X think will become very important in this 
litigation. 

Mr. Mole has alluded that in his pleadings that Mr. 
Amato and myself are your two closest friends. I find it 
interesting that Mr. Amato and myself are your closest 
friends that we were not contacted in connection with the 
background check which must be performed in connection with 
your appointment. Maybe other people don't think our 
friendship is viewed the same as Mr. Mole. 

Finally, Mr. Mole says that wa have contributed money 
to your campaign. Your Honor, as you know I didn't even 
know you when you ran for office. I only met you in the 
course of litigating cases in your court. To the best of my 
knowledge I have never given a campaign contribution to you. 
To the best of my knowledge you have never had a campaign to 
which to contribute to. The Justice for All Ball was 
something that was put together so that all of the judges of 
the 24th Judicial District Court could have a single fund- 
raiser, and I think the intent of that was to make it easier 
on lawyers who contributed to judge's campaigns, and there 
was some particular form as to how those proceeds were 
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divided up. I don't think they were divided up equally, 
although how they were distributed I wasn't part of. 

THE COURT ; I don't remember the breakdown, but I do 
know I was the smallest for what that's worth. 

MR. LEVENSON: Judge, I think that the rule under 
Section 455 in the cases make it clear that whether or not 
we are your friend or even your close friend that is not 
ground for recusation, and I think that the motion should 
properly be denied. 

THE COURT: Mr. Mole anything else you would like to 
add again? 

MR. MOLE: Yes, Your Honor. One of the difficult 
decisions to make is how much of a record should I try to 
make on this without a balance of the fact that X have to 
practice law with these gentlemen and before you the rest of 
my life but that I have a duty to my client. But I think 
that the record that is made here today is enough, because I 
don't think Mr. Levenson and Mr. Amato, they have said that 
they dared me to say what I think are rumors. I don't want 
to do that. They have not denied what I have said about the 
relationship between you and them. 

THE COURT: X have not denied it, and I don't think 
they deny it. 

MR. MOLE: Then the fact of the matter is Mr. Levenson 
could very well deny it if he wanted to, and he has chosen 
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not to do that. That speaks more loudly than anything I 
could say. 

THE COURT: Well, you know the issue becomes one of, 1 
guess the confidence of the parties, not the attorneys. 
Because when it is all said and done you all have been but 
the spokesperson for the true people in interest and that's 
the litigants. My concern is not with whether or not 
lawyers are friends and for whatever value that contribution 
is to a group as a whole. My concern is that the parties 
are given a day in court which they can through you present 
their case, and they can be adjudicated thoroughly without 
bias, favor, prejudice, public opinion, sympathy, anything 
else, just on law and facts. That '3 basically the charge we 
give juries. We are no longer the juries, but if it was a 
non- jury trial, we are the trier of fact. And there is a 
ton of case law that says that I should charge myself 
according to the same way I would charge a jury . 

I have always taken the position that if there was ever 
any question in my mind that this Court should recuse itself 
that I would notify counsel and give them the opportunity if 
they wanted to ask me to get off. That includes a case 
wherein my cousin, Billy, Billy Porteous tries a case in 
front of me in Gretna, and the plaintiff's lawyer is 
absolutely delited. And I have got to go fully explain to 
the jury that I never practiced with him and that they are 
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not to read anything into it. X don't fault you for your 
filing. I think it is a situation where because of this 
upward ongoing quick activity of this case because of dates 
approaching that on its face it appears to be evil or bad or 
improper. The reality is that none of the above are true. 
The reality is that if anyone thinks they gain favor from me 
because someone is in a case need only basically look at 
what I have done in the past to know that that is a fiction. 

The question is again in that Bernard case the court 
said Section 450 requires not only that a Judge be 
subjectively confident of his ability to be even handed but 
there is a informed, rational objective observer would not 
doubt hi3 impartiality. Hell, everything we do in the 
judiciary is under a microscope anyhow. But if the rules 
were such that every time a contributor and you take a case 
with current contributions have been made, not 1990 
contributions, have allowed the Judge to sit where 
friendship, even "Close friendships are not to be 
considered," I don't have any difficulty trying this case. 

Now, after I rule can a party feel that they were 
wronged? I can't stop that feeling. There is no tie: 
somebody wins, somebody loses. Are they then upset? 
Possibly. But that's not for me to concern myself with 
because again whichever side wins by the evidence and the 
law will win by the evidence and the law. And as I have 
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told plaintiff lawyers in the past, if 40 percent of zero is 
zero, I assure you eleven percent of zero is still zero. 

Now, does that ease your client's mind? I don't know. I 
can't help you there. Does that make the informed observer 
satisfied? I don't know. But in my mind I am satisfied 
because if I had any question as to my ability, I would have 
called and said, "Look, you're right." Do not think for one 
moment that this Court went out and solicited this case. 

This case this Court drew because some other members of the 
bench couldn't hear it. The pool of judges was very small, 
and I drew it. 

Now, I ran the chaser sheet on this, and the reason I 
talk about a flurry of activity up until the time I drew 
this case, which was on January 16, 1996, document No. 190 
or entry 190 in the case re-alloted Judge G.T. PorteoU3, 

Jr., since that day when only 190 over a 3-year period 
entries had been made we have to date, now. we have had 102 
entries made. It always happens that when we get close to 
trial people get real, real interested. I can't explain it. 
It just happens. I don't read anything devious or bad about 
it. In fact, since the time you have come into the case or 
your firm which was entry No. 210, we have had 82 of them. 

So there has been a lot of activity, and I will attend to 
it. 

I received a multitude of pleadings to find out in 
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talcing up other issues today, and I had issued an order and 
I am hoping everyone got a copy of it. And if they didn't, 

I don't know what happened. But entry no. 278 says, "Having 
received the plaintiff's Motion to Recuse, the Court finds 
it is in the best interest of justice that all motions are 
deferred pending resolution of the motion to recuse. 

MR. MOLE: X got that. 

THE COURT: So I don't know what to tell you all other 
than I do not believe this is a case where 28 USC 455 is 
applicable. I don't think a well-informed individual can 
question my impartiality in this case. Part of me has to 
sit here and make sure that I don't over help or hurt either 
one of you . That ' s always going to be a problem if you know 
somebody on one side. I'm human, but X assure you I have 
done this long enough that it won't bother me at all. 

Saying no is the easiest thing. Saying zero is just a 
number. Whether it is worth $140 million as you suggest, X 
don't know. I don't know enough about this case. I don't 
even know if you all know enough about this case given the 
rash of pleadings that go back and forth. I'm not even sure 
it is that complex, but it is sure being made fairly 
complex . 

Now, having said all of the above, X tell you now that 
there is no way on this earth that I can get through any of 
the motions pending and have a trial date by November 4th. 



1025 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


21 

You all can forget it. It is actually impossible, which is 
exactly what I virtually said when we had the status. I 
won't be pushing anybody to trial on November 4th. I do 
want, however, that these things remain in effect. The 
requirements, those witness lists are cast in stone. I 
think you all both submitted them. That much is a finished 
deal. We are not going to be adding witnesses absent a 
hearing for good cause shown why they should be added. Now, 
I am not going to say that, I guess something could come up. 
But that's cast in stone. Both Magistrate Wilkinson and I 
have told you all that we are available for whatever 
assistance you need because this is a non- jury trial. I 
don't intend to enter into any discussions with you all on 
that. I told you that I believe that Magistrate Wilkinson 
did. My input is over at that point then. He acts as an 
arbitrator or mediator if that ever gets to that. If it 
doesn't, we try your case. 

Because I know this is an important issue for you and 
an important issue for your client, I sun, in fact, going to 
issue a judgment denying your motion to recuse myself. It 
is significant, it is important. If you think it deserves 
attention by the Fifth Circuit, that's why I am giving you 
the judgment. If you go there, you do it with no offense to 
me. And if they disagree with me, then they disagree with 
me. I don't have a problem with that, counselor. I don't 
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want the issue to be left that you didn't have a mechanism, 
and I don't think any of you want to do this thing twice. 

So if you choose to go there, go there. Would X 
conceive of any grant of a stay? Yes. Would I ask that 
they expedite it? Probably, ye3. And I would hope that you 
would ask that they expedite it because that does not innure 
to either side's benefit in this case. 

MR. MOLE: One of the things that occurred to us and 

that is that we have a remedy for a writ of mandamus, and we 

haven't decided to do that. 

THE COURT: That's why I thought a judgment was 
necessary, and I don't know if an order would have given you 

that ability. I am issuing it as a judgment denying your 

motion to recuse for the reasons I stated on the record, 
which you can get a transcript of it, of course. But, yes, 

I told you now that's what I am going to do is give you the 
guidance to do that. 

MR. MOLE: One of my concerns is that we have a 
November 4th trial date. I would have to try to get 
discovery before then. 

THE COURT: Does anyone here really believe I can 
dispose of all of your motions before November 4th? I'm not 
super human. I have continued all your motions because of 
this motion to recuse myself. 

MR. MOLE: We didn't file them to delay things. But I 
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understand Your Honor. 

THE COURT: I didn't take it for that, but I'm saying I 
did that on my own motion. Nobody asked me to stay it. I 
could have done it, but I think whenever somebody asks for a 
judge to recuse themselves, although technically I can 
continue a proceeding and particularly in the ruling I had 
made I think they are entitled for me not to do anything 
more until we take up the issue. We took the issue up. If 
you want to go across and do that, I am giving you the 
procedural tool to do it. 

MR. MOLE: I appreciate that. 

THE COURT: Okay, anything else I can dispose of? 

MR. LEVINSON: On October the 23rd it is scheduled to 
appear for a pretrial conference. 

THE COURT: Ignore it. Ignore it. There is no way on 
earth I am going to do your pretrial. You have got too many 
motions especially that you would have in the pretrial that 
the motions are open. 

MR. LEVENSON: I understand that, Judge. But would you 
consider making it as a status conference so we can proceed? 

THE COURT: I will do that as a status conference with 
you all. 

MR. MOLE: And no pretrial order7 

THE COURT: No, obviously not. They will issue an 
order that the pretrial order is hereby converted to a 
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status conference for whatever time I had it set . Just 
whatever if that time is blocked out, we keep it at that 
time . 

MR. LEVENSON: That's fine, Judge. 

THE COURT: Discovery I suggest that I believe should 
be closed at this point in time. 

MR. MOLE: I think we have everything scheduled that 
needs to be scheduled, but we still have depositions going 
on through the last one is October 28th. 

THE COURT: That's fine. But that's by agreement? 

MR. MOLE: That's by agreement. 

THE COURT: That's by agreement, ftnd then as I 
understand it discovery will be closed? 

MR. MOLE: Yes, Your Honor. We are cooperating pretty 

much . 

THE COURT: Depending on what you do, whether you will 
be going to go forward and whether there is a stay over 
there or request for expedited hearing, will depend on when 
I give you a trial date. Maybe by the 23rd I would ask you 
and if you are not in position to do it, counselor, I 
understand. But on the 23rd it is a status conference. If 
it is your client's desire to proceed with a mandamus or 
appeal or whatever procedural remedy that is at his disposal 
with the Fifth Circuit, if you will simply notify me to that 
effect whether I would or would not set a date. I'm going 
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to set a date with that pending, I am not going to pass on 
this case while the ruling of mine which may have some 
impact on whether to recuse myself on this case. So if you 
could let me know by that date. 

MR. MOLE: We will do that. Judge. 

THE COURT: Okay, all right. Thank you all. 

MR. MOLE: Thank you. Judge. 

(Hearing concludes.) 

REPORTER ' S CERTIFICATE 


The undersigned certifies, in his capacity of Official 
Court Reporter, United States District Court, Eastern 
District of Louisiana, the foregoing to be a true and 
accurate transcription of his Stenograph notes taken 
Wednesday, October 16, 1996. 

New Orleans, Louisiana, this 21st day of October, 1996. 



David A. 
Official 
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AUG-U-1994 11:31 FROI * NEW ORLEANS SOJAD 7 TO 


0-202324 F P.04 


B» ~’t {Rev. Jl-JS-O) 


77A-HQ- f 


PD-J01 of 


NO T-6 


s/3/94 iPu , 3 


€ 


Ko T-6 further advised that he/she had heard that DIANE 
BOURG, in the Clerk's office, had told people that PORTEOU3 was 
signing the bonds in blank. (NO T-6 advised that he/sho believed 
this practice was illegal) . NO T-6 also heard that BOURG was 
reprimanded for signing the bonds with just a judge's signature 
without verifying the property. 

no T-6 also advised that he/she had heard of another 
case where PORTEOUS was paid to reduce a bond, no T-6 advised 
that he/sha heard that PORTEOUS had bean given $1,500 to reduce a 
bond in a matter which he/she beU^ved involved a TRACT IRELAND 
who had been arrested for thort. According to the person with 
whom NO T-6 spoke, PORTEOUS reduced the bond from $500,000 cash 
to $ 50,000 property in return for the payment of $1,500. no T-6 
further commented that he/sha has heard that Judge PORTEOOS work* 
with certain individuals in writing bonds, specifically Bondsman 
ADAH BARNETT, Attorney RALPH BARNETT (Adam's father), PAUL 
BOUDOUSQUE, and other bonding people Euch as LOUIS and LORI 
HARCOTTE. Apparently LOUIS KARCOTTE has told people that they 
"Kick back" money to Judge PORTEOUS for reducing the bonds. They 
also frequently give the judge and his staff cakes, sandwiches, 
booze, and soft drinks. NO T-6 has also heard from various court 
personnel that DIANE bourg is still signing the bonds that the 
judges give to her, even though they are not properly filled out. 


NO T-6 advised that he/she had also heard that PORTEOUS 
had transferred a case from another division to his (PORTEOUS') 
to help e 


wnen tne case was reassigned to PORTEOUS, he (PORTEOUS) 
gave the Individual probation. NO T-6 advised that he/she had 
not heard whether PORTEOUS had ever taken any money for cases and 
he/she advised that he/she did not think he had but that he did 
frequently sign bonds ahead of time for bondsmen. 
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AUG-35-1934 11*29 FRO. FBI NSJ GKLEPHS 


TO 


8-202324 F P. 005/01 


t 

77A-HQ- F 
CDT.-Cdt 

Hew Orlears Division 
at Gretna, Louisiana 


Agent 


|The following investigation was conducted by Speoial 
s on a/1/94. 


j LOUIS M. HAECOTTE in, Bail Bondsman, 221 Derbigny 
street, f-i advised that he has known the candidate 

for approximately ten years, since the candidate has been a 
judge. He knows the candidate professionally and socially. 
MARCOTTE f aid he sometimes goes to lunch with the candidate and 
attorneys in the area, sinoe HJtRCOTTE's office is across the 
street fr< m the courthouse. 

MARCOTTE believes the candidate has a good professional 
reputation and has heard the candidate is very bright and makes 
decisions guiqkly in the courtroom. MARCOTTE said he is really 
helpful aid available for everybody. He stated that the 
candidate is open-minded and fair, but is not a "push-over." 
MARCOTTE <jdvi3ed that the candidate is tough on sentencing. 

He said the candidate is a very hard worker and many 
timeG ic the only judge still working in the evenings when 
HAECOTTE < oes to the Gretna courthouse to negotiate bonds with 
the judge: . MARCOTTE advised that family members of individuals 
in jail will come to MARCOTTE to get bonds. The family members 
are suppo: ed to give the bondsman 10% of the set hond. If a bond 
is set for $ 10,000 the family has to come up with $ 1,000 to give 
to the boiidsman. Many times the family cannot come up with the 
10%, so Ml RCOTTE goes to the judges to try to lower the bond. He 
stated th< t 2% of money received by the bondsman goe3 to . the 
judges. He advised that the Judges are willing to lower 3et 
bonds, because if they don't the families will not be able to pay 
the bonds at all. This way at least some funds will go back into 
the court system. 

MARCOTTE said the candidate is of good character and 
has a goo<l reputation in general. He said the candidate is well- 
respected and associates with attorneys who are upstanding 
individuals. He does not know the candidate to associate with 
anyone of questionable character. 
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Exhibit 8 



\ (Rev. 01/2S/9I) 


DEPARTMENT OF JUSTICE 
FEDERAL BUREAU OF INVESTIGATION 
COMMUNICATION MESSAGE FORM 


'"PAGE 2 UNCLAS 

CANDIDATE INDIRECTLY RECEIVED 410,000 FROM HEINE FDR REDUCING HIS 
BOND v BUT THAT KUNE HAD TO GET HIS LAWYER TO GET THE HONEY BACK 

E 

e SHOULD BE ASKED: A) WHAT IS THE SIGNIFICANCE OF 6 
E AND HAS IT A RESULT OF ANYTHING THE CANDIDATE DID OR 

AS A RESULT OF THE ALLEGED ♦10,000 PAYMENT TO THE CANDIDATES B! 
HOU DID E HEAR ABOUT THE 410,000 PAYMENT TO THE CANDIDATE? DID 
E TELL E ?•, AND C) WHY DID E 

E 

NEW ORLEANS IS REQUESTED TO CONDUCT THE INTERVIEW OF E 
AND SUREP RESULTS TO FBIHfl, ROOM N383, ATTN: PSS s 

BT 

//// 
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AUG-lt-1994 11:30 FROM '-'H f€bt C61E9N5 SQUflD 7 TO 


8-232324 F P.02 


"ndOlOfcr. J-IO-G) 


- I • 

federal bureau or investigation 


DfUoflaaKfleSaa B/10/94 


NO T-6, who reguested that his/her identity be 
protected from anyone outside the FBI, was contacted regarding 
his/her knowledge of the candidate. 

no T-6 advised that he/she had heard from an individual 
whom he/she declined to identify but described as reliable that 
THOMAS PORTEOUS was paid 510,000 to reduce a bond. NO T-6 
advised that this unnamed individual told him that vheifTKBITH 
KLINE was arrested by the Jefferson Parish Sheriff's Offioe 
(JPSO) for a cocaine-related charge, KLINE'S girlfriend, whose 
name NO T-6 could not remember, had approached LOUIS MARCOTTE at 
M&COTTE's bail bond offioe on Derbigny Street in Gretna to 
.arrange bail for KLINE. 

NO T-6 heard that this unknown female wanted MARCOTTB 
to get KLINE out of jail immediately. MARCOTTE telephoned a 
lawyer named PHILLIP J. BOUDOUSQUE, Gretna, Louisiana. 

BOUDOUSQUE came over to the office and talked -to. MARCOTTE with 
the unknown female. NO T-6 advised that during part-of the 
conversation, BOUDOUSOUE told KLINE'S girlfriend and MARCOTTE 
that he would approach Judge' THOMAS PORTEOUS and attempt to get a 
bond reduction for KLINE. 

The female left and came back later that evening with a 
large amount of cash in a shoe box. NO T-6 heard that MARCOTTE 
told KLINE’s girlfriend that it would take $ 12 , 500.00 to get 
KLINE out of jail. He (HARCOTTB) advised that $10,000.00 of this 
would go to Judge PORTEOUS for the bond reduction and the other 
$2,500.00 would go directly for the bond. He (MARCOTTE) stated 
that BOUDOUSQUE would write up the $10,000.00 as attorney's fees 
in order to protect the judge. 

NO T-6 advised that he/she had heard from ■- 

E 


ACT has repeated to an individual who advised NO T-6 


<*K*if*iM‘* 8/8/94 a e Louisiana 77A-HO- f 

hi SA s :rsg 8/10/94 

T^l <4ooirocQi oor oooditaCKB of 6c FBI. U » 6c of Ihc b lotted to jrour 

k lai to ooofesU we no< to fc« dcfi rifcufcd putriJd yoa? •soocr. *"~T 
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NOTE TO DO.T: 


8/19/94 


RE: GABRIEL THOMAS PORTEOUS , JR. 

BACKGROUND INVESTIGATION 

PRESIDENTIAL APPOINTHENT WITH SENATE CONFIRMATION 


The background investigation on Hr. Gabriel Thomas 
Porteous was opened on June 24, 1994. Hr. Porteous is currently 
a judge in Gretna, Louisiana. Mr. Porteous is being considered 
for a Presidential appointment as a United States District Court 
Judge for the Eastern District of Louisiana, a position which 
requires Senate confirmation. Partial investigations were 
furnished to your office on July 29, 1994, and August 8, 1994. 

An individual who requested total confidentiality, 
characterized as NO T-6, advised that he/she has heard that the 
candidate was once paid $10,000 to reduce a bond for an 
individual named Keith Kline. T-6 advised that an unknown female 
approached a bail bondsman named Lewis Karcotte to arrange for 
Kline's immediate release. Marcotte allegedly contacted a lawyer 
named Phillip Boudousgue, who subsequently approached the 
candidate to get a bond reduction for Kline. T-6 advised that 
Boudousque delivered $10,000 to the candidate from the unknown 
female to secure the bond reduction. T-6 further advised that 
he/she heard that the candidate was paid $1500 to reduce the bond 
of an individual named Tracy Ireland. T-6 also stated that Lewis 
Marcotte has told people that the candidate receives "kick backs" 
for reducing bonds. 


T-6 also advised that he/she heard that an individual 
named Jolene Acy had smoked marijuana with the candidate and had 
also been at a party on a yacht allegedly owned by the candidate 
where cocaine and marijuana was used. 

Several individuals were interviewed to include 
Boudousque, Marcotte, and Acy. All denied the allegations put 
forth by T-6 and favorably recommended him. 

T-2 was recontacted and could provide no examples of 
how the candidate lives beyond his means. 

The candidate was reinterviewed and denied all the 
allegations put forth by T-6. 

The background investigation is complete. 
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3n e Senate of ffltje fHniteb States 

Sitting as a Court of Impeachment 

) 

In re: ) 

Impeachment of G. Thomas Porteous, Jr., ) 

United States District Judge for the ) 

Eastern District of Louisiana ) 

) 


JUDGE G. THOMAS PORTEOUS, JR.’S MOTION TO DISMISS 
THE ARTICLES OF IMPEACHMENT AS UNCONSTITUTIONALLY AGGREGATED 
OR, IN THE ALTERNATIVE, TO REQUIRE VOTING ON 
SPECIFIC ALLEGATIONS OF IMPEACHABLE CONDUCT 


Jonathan Turley 
2000 H Street, N.W. 

Washington, D.C. 20052 
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Daniel T. O’Connor 
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(202) 508-6000 

Counsel for G. Thomas Porteous, Jr. 
United States District Court Judge 
for the Eastern District of Louisiana 


Dated: July 21, 2010 
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NOW BEFORE THE SENATE, comes respondent, the Honorable G. Thomas 
Porteous, Jr., a Judge of the United States District Court for the Eastern District of Louisiana, 
and respectfully requests that the Senate dismiss the Articles of Impeachment (I, II, III, and IV) 
lodged against him by the House of Representatives on the ground that each Article contains 
multiple and disparate allegations and charges, rendering each individual Article constitutionally 
deficient. The manner in which these Articles of Impeachment were drafted permits two-thirds 
of the Senate to convict on an Article of Impeachment even if two-thirds of the voting Senators 
do not agree on any one allegation contained therein . 1 Alternatively, Judge Porteous requests 
that the Senate, prior to its final vote on each Article, separately vote on the constituent 
allegations made within each Article for a determination of whether the alleged acts have been 
proven and whether each allegation alone amounts to an impeachable offense. Members would 
then vote on the final Article as a whole. In support of his motion, Judge Porteous states as 
follows: 

INTRODUCTION AND SUMMARY 

The Articles of Impeachment are constitutionally invalid because they impermissibly 
aggregate multiple claims in single Articles. This aggregation violates two separate 
constitutional provisions. First, it effectively overrides the requirement that “no Person shall be 
convicted without the Concurrence of two-thirds of the members present.” U.S. CONST, art. I, § 


As a an example of the practical effect of aggregate claims, consider an Article that 
alleges four different acts (such as Article I). Even if all one hundred Senators vote on this 
Article - and assuming for a moment that any of the allegations are impeachable offenses - a 
conviction would be sustained if sixty-seven Senators voted to convict. But with four separate 
allegations, it is entirely possible that Judge Porteous could be convicted with as few as 
seventeen Senators agreeing that he committed any particular impeachable act. It is difficult to 
imagine a plainer violation of the super-majority requirement than a conviction resting on 
seventeen votes out of one hundred Senators. 


1 
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3. Second, it creates a circumstance in which Judge Porteous could be convicted for misconduct 
that does not rise to the level of “Treason, Bribery, or other high Crimes and Misdemeanors.” 
U.S. CONST, art. II, § 4. Moreover, if the Senate convicts on these Articles, the aggregation 
deprives Judge Porteous, the public, and the historical record of a clear finding as to the specific 
basis for the removal from federal office. 

In prior impeachments, the House of Representatives has drafted and submitted to the 
Senate several Articles that were based on individualized, specific allegations of misconduct or 
criminal activity, with each individual allegation serving as the basis for just one Article of 
Impeachment. Together with these individualized Articles, the House frequently submitted one 
“omnibus” Article summarizing the other specific, individualized Articles. Votes on the 
individualized Articles thus provide a clear record of both whether the Senators found that the 
act occurred and whether those acts constitute impeachable offenses. Votes on the “omnibus” 
Articles, however, fail to provide such a clear record. Moreover, these “omnibus” Articles also 
work as a clever mechanism for the House to aggregate a small number of votes on the 
individualized Articles and achieve a super-majority on the one “omnibus” motion. Indeed, 
these Articles often group specific acts contained in individual Articles to guarantee conviction 
when there is insufficient support for any individual Article. This practice has received much 
criticism, most notably in the controversial Ritter impeachment trial where Judge Ritter was 
acquitted on each individualized Article and convicted (by a one-vote margin) on the “omnibus” 
Article. See Jonathan Turley, The Executive Function Theory, The Hamilton Affair, and Other 
Constitutional Mythologies , 77 N.C. L. Rev. 1791, 1834 (1999). In that case, both defense 
counsel and individual Senators objected to such tactics. See, e.g., Proceedings in the Trial of 
Impeachment of Robert W. Archbald, vols. 16, 17, 18, 62nd Cong. 3d sess., 1912-13 


2 
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(Washington, D.C.: Government Printing Office, 1913) at 17:1642 (statement of Sen. George 
Sutherland (R-UT) noting in the Archbald case “It occurred to me,” when faced with an omnibus 
Article, “that I cannot consistently vote upon this article one way or the other”). 

In Judge Porteous’s case, though, the House now employs this controversial method in 
each of the four Articles by aggregating multiple claims of alleged misconduct. For example, in 
Article II, the House piles on top of each other the following list of alleged impeachable acts: 

• Judge Porteous engaged in a longstanding pattern of corrupt conduct; 

• Judge Porteous “engaged in a corrupt relationship” with the Marcottes; 

• Judge Porteous “solicited and accepted numerous things of value;” 

• Judge Porteous engaged in “official actions that benefitted the Marcottes;” 

• Judge Porteous “used the power and prestige of his office to assist the Marcottes in 
forming relationships with Slate judicial officers and individuals important to the 
Marcottes’ business;” and 

• Judge Porteous “well knew and understood” that “Louis Marcotte also made false 
statements to the Federal Bureau of Investigation in an effort to assist Judge Porteous 
in being appointed to the Federal bench.” 1 1 1 Cong. Rec. S1645 (Mar. 17, 2010). 

The Senate should put an end to this tactic by dismissing these Articles. If the Senate is 
not willing to dismiss the Articles on a threshold challenge due to the aggregation of 
impeachable claims, Judge Porteous respectfully requests that the Senate require preliminary 
voting on each specific claim of misconduct within each Article to preserve a full and fair record 
of these hearings and to ensure constitutional validity of the result. The Senate often votes in this 
manner on legislation with multiple component acts or independent sections. Normally, the 
Senate would not tolerate forced up-or-down votes on a complex bill without preliminary votes 
on amendments - effectively individual votes on the components of the bill - and Judge Porteous 
urges the Senate to be equally as vigilant when dealing with an impeachment where the 
constitutionally-imposed threshold requires a super-majority. In this way, the Senate would 
make clear both which acts have been found to have occurred and which acts constitute 
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impeachable offenses. Such a process would facilitate clear, constitutionally valid vote-counts 
on each allegation within each Article of Impeachment, and would encourage proper pleading in 
Articles of Impeachment from the House. 

The importance of a clear record is especially apparent in this impeachment trial. Here, 
unlike many past impeachment cases (including the last two trials for Judges Hastings and 
Nixon), there was no indictment or trial in court creating a detailed record for review. In the 
cases of the impeachments of Judges Hastings and Nixon, some of the facts alleged in the 
Articles of Impeachment had already been thoroughly litigated and could be grouped into a 
single Article of Impeachment. This case is different. Here, the Senate evidentiary hearing will 
be the first full testimony and argument on these allegations, and the prejudice caused by 
unconstitutionally aggregated allegations is at its zenith. 

ARGUMENT 

I. The Articles of Impeachment Aggregate Multiple Claims Within Each Article. 

Each Article of Impeachment that has been levied against Judge Porteous contains 
numerous allegations that are distinct and separate charges, any one of which may be an 
appropriate ground for removal if two-thirds of the Senate agree. A breakdown of the allegations 
within each Article can be properly categorized as follows: 

A. Article I 

Article I alleges that Judge Porteous: 

1 . Improperly denied a recusal motion in the Lifemark case; 

2. When deciding the recusal motion, failed to disclose his relationship with his 
long-time friends and former law partners Jacob Amato and Robert Creely; 

3. Made intentionally misleading statements at the recusal hearing; and 
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4. Improperly solicited and accepted things of value from Amato and Creely while 
the Lifemark case was under advisement. 2 See 1 1 1 Cong. Rec. S 1 645 (Mar. 1 7, 
2010 ). 

B. Article II 

Article II aggregates at least four separate allegations of alleged misconduct. The Article 
alleges that Judge Porteous: 

1 . Engaged in a longstanding pattern of corrupt conduct; 

2. Engaged in a corrupt relationship with the Marcottes; 

3. Solicited and accepted numerous things of value; 

4. Took official actions that bencfitted the Marcottes; 

5. Used the power and prestige of his office to assist the Marcottes in forming 
relationships with State judicial officers and individuals important to the 
Marcottes’ business; and 

6. Well knew and understood that Louis Marcotte also made false statements to the 
Federal Bureau of Investigation in an effort to assist Judge Porteous in being 
appointed to the Federal bench. See id. 

C. Article III 

Article III alleges that Judge Porteous engaged in misconduct in connection with his 
Chapter 13 bankruptcy, accusing him of five specific acts: 

1. Using a false name and a post office box address to conceal his identity as the 
debtor in the case; 

2. Concealing assets; 

3. Concealing preferential payments to certain creditors; 

4. Concealing gambling losses and other gambling debts; and 

5. Incurring new debts while the case was pending, in violation of the bankruptcy 
court’s order. See id. 


As discussed in the Motion to Dismiss Article I, being filed concurrently herewith, the 
construction of Article 1 mandates that the alleged pre-federal conduct not be the basis for 
impeachment, but only serves as context for an analysis of Judge Porteous’s decision to deny the 
Motion to Recuse himself in the Lifemark matter. 
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D. Article IV 

Article IV alleges that Judge Porteous made seven separate false statements in three 
separate forums as follows: 

1. On his Supplemental SF-86, he falsely stated that: 

a. there was nothing in his personal life that could be used to coerce or blackmail 
him; and 

b. there was nothing in his life that would cause an embarrassment to Judge 
Porteous or the President; 

2. During his background check, on two separate occasions, he falsely stated that: 

a. he was not concealing any conduct that could be used to influence or coerce 
him; and 

b, he was not concealing any conduct that would impact negatively on his 
character, reputation, judgment, or discretion. 

3. On the Senate Judiciary Committee’s ‘Questionnaire for Judicial Nominees,” he 
falsely stated that he was unaware of any unfavorable information that could 
affect his nomination. See 1 1 1 Cong. Rec. SI 645 (Mar. 17, 2010). 

In addition, the Article claims that Judge Porteous’s failure to disclose these facts 
“deprived the United States Senate and the public of information that would have had a material 
impact on his confirmation.” Id. Article IV also alleges that “Louis Marcotte also made false 
statements to the Federal Bureau of Investigation in an effort to assist Judge Porteous in being 
appointed to the Federal bench.” Id. 

II. Aggregation of Multiple Offenses Circumvents the Constitutional Requirement that 
Two-Thirds of the Senate Find that the Official Committed Treason, Bribery, or 
Other High Crimes or Misdemeanors. 

A. Aggregation of Multiple Offenses Within a Single Article Overrides the 
Constitutional Requirement that a Super-Majority Vote for Impeachment. 

Article I, Section 3, Clause 6 of the Constitution states that “no Person shall be convicted 

[in an impeachment trial] without the Concurrence of two thirds of the Members present.” U.S. 

CONST, art. I, § 3. By necessity, the Constitution not only requires that two-thirds of the Senate 

agree that each act alleged in an Article of Impeachment occurred but also that each act 
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constitutes an impeachable offense. Permitting a multitude of alleged impeachable misconduct 
to be included within a single Article, however, unconstitutionally circumvents this requirement. 
Impeachment should not be reduced to a “Dim Sum” menu where different Senators can pick 
from a long list of acts in a single Article and then aggregate their votes to satisfy the two-thirds 
requirement of Article I of the Constitution. Such aggregation could allow conviction on any or 
all of the four Articles with less than the constitutionally mandated two-thirds majority on any 
single allegation. 

B. Multiple Allegations Within a Single Article Improperly Combine 
Unimpeachable Acts to Reach the High Constitutional Threshold for 
Impeachment. 

Permitting an Article to contain a multiplicity of allegations could also improperly allow 
members to find that an aggregate of the alleged conduct satisfies the impeachment standard, 
even if no one of the individual allegations would be found to meet that constitutional standard. 
This could result in elevating acts which are arguably improper but do not individually constitute 
“high Crimes and Misdemeanors” into impeachable acts simply by sheer repetition and piling on. 
The Framers clearly wanted to confine impeachment to those acts that a super majority of the 
Senate found to rise to the level of the select impeachable offenses, namely “Treason, Bribery, or 
other high Crimes and Misdemeanors.” U.S. Const, art. II, § 4. There is a great danger that the 
compilation of alleged acts in each Article of Impeachment, if considered improperly as a whole, 
will result in concluding that Judge Porteous should be convicted merely because he may be 
considered^ be a “bad person,” rather than for any one, specific impeachable act. 

That is clearly the House’s intent by alleging “pattemfs] of conduct,” as the basis for 
impeachment in Articles I, II, and 111. 1 1 1 Cong. Rec. SI 645 (Mar. 17, 2010). This is nothing 
more than a constitutional “cheat” by the House to encourage Senators to rule on their general 
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impressions rather than convicting on the basis of finding, with a two-thirds vote, that specific 
acts occurred and are proper grounds for removal. 

Clearly, many of the acts alleged in the Articles of Impeachment are demonstrably below 
the standard of a high crime or misdemeanor. For example, in Article IV the House seeks 
removal for the alleged failure to disclose a statement allegedly made to him by Louis Marcotte 
after Judge Porteous completed the forms and background interview cited in the Article. (See 
111 Cong. Rec. S1645 (Mar. 17, 2010).) Article IV also asserts that Judge Porteous should be 
removed from office based on his subjective view of what would or would not be embarrassing 
to a president. Similarly, in Article III, the House seeks removal for an elaborated series of 
commonplace mistakes Judge Porteous and his wife made in their bankruptcy filing, similar to 
the mistakes made routinely in bankruptcy. (See accompanying Motion to Dismiss Article III.) 
By aggregating such alleged acts within one Article, the House apparently hopes to avoid an 
actual vote on whether each such individual act occurred and, if so, whether each one is a “high 
crime” or “misdemeanor.” This artful drafting by the House is an impermissible end run around 
the constitutional requirement that defines impeachable offenses as “Treason, Bribery, or other 
high Crimes and Misdemeanors.” U.S. Const, art. II. § 4. 

C. The Aggregation in These Articles of Impeachment Deviates from the House 
of Representatives’ Recent Practice of Aggregating Multiple Allegations 
Within a Single Article of Impeachment Only Where those Multiple 
Allegations are Undisputed. 

In addition to passing omnibus Articles, the House of Representatives has previously 
passed Articles of Impeachment that aggregated multiple allegations in the same manner as the 
Articles here. However, the extent of the aggregation in these Articles is unprecedented. Unlike 
other recent impeachments, there is not even one Article exclusively based on just one specific 
alleged act. Furthermore, in the recent impeachments of federal judges, the aggregated 
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allegations were generally for conduct of which the defendant had already been found criminally 
liable. The 2009 impeachment of Judge Samuel Kent, who pled guilty to obstruction of justice 
before he was impeached, is a prime example of this practice. 

In the Kent impeachment, the House set forth four Articles of Impeachment. Article I 
alleges specific inappropriate sexual behavior as related to a specific employee. It does not 
aggregate claims. Article II alleges separate specific inappropriate sexual behavior as related to 
another specific employee. It does not aggregate claims. Notably, the House did not attempt to 
allege a separate “pattern of activity” by combining Articles I and II. 

Article IV alleges that Judge Kent made specific “false and misleading statements about 
the nature and extent of his non-consensual sexual contact with two employees” on two dates: 
November 30, 2007 and August 11, 2008. Article IV, therefore does not aggregate multiple 
types of conduct into a single Article. 

Article III, however, alleges that Judge Kent “corruptly obstructed, influenced, or 
impeded an official proceeding” and then details the numerous ways in which Judge Kent 
allegedly performed this obstruction, influence, and impeding. While this Article is an 
aggregation of charges, reprinted almost verbatim from the “Factual Basis for the Plea” that was 
attached to Judge Kent's guilty plea. (See Kent Plea Agreement, attached as Exhibit 1.) As a 
result, Kent had already agreed to the factual basis for Article III before it was even drafted. Had 
the matter gone to a Senate vote, the Senate would not have been forced to decide which acts 
within Article III had been proved. 

While aggregation of claims is never a good practice, a judge who has been criminally 
charged has at least had an opportunity to litigate the underlying acts. In contrast. Judge 
Porteous has never been indicted for any criminal act, and he faces a far greater challenge in 
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defending himself against unconstitutionally aggregated claims within the Articles of 
Impeachment. 

III. The Disaggregation of Voting Would Protect the Integrity of the Constitutional 

Standard While Allowing a Vote on Each Article. 

In the event that the Senate declines Judge Porteous’s request to dismiss the Articles of 
Impeachment, Judge Porteous urges the Senate to disaggregate the claims by voting on the 
separate allegations, as a means of ensuring that, as required by the constitution, two-thirds of the 
Senators support both the factual allegations and concur that each allegation constitutes an 
impeachable offense. This practice would be comparable to the use of specialized verdict forms 
in civil trials. See Fed. R. Civ. P. 49(a). It is also similar to allowing votes on amendments for 
and against insular components of legislation leading to a final vote of adoption. 

Specifically, as to any Article that remains despite Judge Porteous’s Motions to Dismiss, 
Judge Porteous respectfully requests that the Senate initially vote on Judge Porteous’s guilt or 
innocence, i.e., whether or not each of the following specific allegations is true and justifies 
impeachment: 

With regard to Article I, did Judge Porteous: 

1. Deprive the parties and the public of the right to the honest services of Judge 
Porteous’s office in connection with the Lifemark v. Liljeberg trial? 

2. Create an appearance of impropriety sufficient to prejudice the public respect for, 
and confidence in, the Federal Judiciary by soliciting and accepting things of 
value from the attorneys in the Lifemark case? 

With regard to Article II, did Judge Porteous: 

1 . Improperly solicit and accept things of value from the Marcottes? 

2. Improperly set, reduce, and split bonds in exchange for the Marcottes because 
they had given him things of value? 

3. Improperly expunge or set aside convictions for Marcotte employees because the 
Marcottes had given him things of value? 
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4. Engage in impeachable conduct by introducing his friends the Marcottes to other 
friends who were state officials? 

5. Know and understand that Louis Marcotte also made false statements to the 
Federal Bureau of Investigation in an effort to assist Judge Porteous in being 
appointed to the Federal bench? 

With regard to Article III, did Judge Porteous: 

1. Make a materially false statement in connection with a bankruptcy proceeding 
and violate a court order by using a false name and a post office box address 
briefly to conceal his identity as the debtor in the case? 

2. Make a materially false statement in connection with a bankruptcy proceeding or 
violate a court order by concealing assets? 

3. Make a materially false statement in connection with a bankruptcy proceeding or 
violate a court order by concealing preferential payments to certain creditors? 

4. Make a materially false statement in connection with a bankruptcy proceeding or 
violate a court order by concealing gambling losses and other gambling debts? 

5. Make a materially false statement in connection with a bankruptcy proceeding or 
violate a court order by incurring new debts while the case was pending, in 
violation of the bankruptcy court’s order? 

With regard to Article IV, did Judge Porteous: 

1 . Make a false statement on his Supplemental SF-86? 

2. Make a false statement on two separate occasions during his background check? 

3. Make a false statement on the Senate Judiciary Committee’s Questionnaire for 
Judicial Nominees? 

4. Deprive the United States Senate and the public of information that would have 
had a material impact on his confirmation? 

5. Know and understand that Louis Marcotte also made false statements to the 
Federal Bureau of Investigation in an effort to assist Judge Porteous in being 
appointed to the Federal bench? 

Ideally, the Senate would hold a separate preliminary vote on each allegation with regard 
to whether the alleged act occurred and, separately, whether it amounts to an impeachable 
offense. As a middle ground, though, the Senate might simply vote on each allegation without 
separate votes as to the factual and constitutional determinations. Even this middle ground 
approach, confirming both the occurrence and basis for removal of each alleged act with one 
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vote, would be far superior to approving the aggregation of disparate acts in each Article as 
drafted by the House. The Senate still could vote ultimately on the Articles as a whole, but only 
after resolving what acts have been accepted by two-thirds of the members as proper grounds for 
the removal of a federal judge. 

CONCLUSION 

WHEREFORE, Judge Porteous respectfully requests that the Senate dismiss each of the 
four Articles of Impeachment. Alternatively, Judge Porteous requests that the Senate hold 
preliminary votes on each allegation made within each Article, prior to voting on the Article as a 
whole. 


Respectfully submitted, 

/s/ Jonathan Turley 

Jonathan Turley 
2000 H Street, N.W. 

Washington, D.C. 20052 
(202) 994-7001 

/§/ Daniel C. Schwartz 

Daniel C. Schwartz 
P.J. Meitl 

Daniel T. O’Connor 

Ian L. Barlow 

BRYAN CAVE LLP 

1 155 F Street. N.W., Suite 700 

Washington, D.C. 20004 

(202) 508-6000 

Counsel for G. Thomas Porteous, Jr. 

United States District Court Judge for the Eastern 
District of Louisiana 

Dated: July 21, 2010 
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CERTIFICATE OF SERVICE 

I hereby certify that on July 21, 2010, I served copies of the foregoing by 
electronic means on the House Managers, through counsel, at the following email 
addresses: 

Alan Baron - abaron@sevfarth.com 
Mark Dubester - mark.dubester@mail.hou.se.gov 
Harold Damelin - Harold.damelin@mail.house.gov 
Kirsten Konar - kkonar@sevfarth.com 
Jessica Klein - iessica.kleini@mail.house.gov 

/s/ P.J. Meitl 




1054 


Exhibit 1 



1055 


Case 4:08-cr~00596 Document 118 Filed in TXSD on 02/23/09 Page 1 of 12 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 
HOUSTON DIVISION 


UNITED STATES OF AMERICA 
v. 

SAMUEL B. KENT 

Defendant. 


§ CRIMINAL NO. 4:08CR0596-RV 

§ 

§ 

§ 

§ 

§ 

§ 

.§ 


PLEA AGREEMENT 

The United States of America, by and through its undersigned attorneys for the Public 
Integrity Section, Criminal Division, United States Department of Justice, and SAMUEL B. KENT 
(hereinafter referred to as the “defendant”) enter into the following agreement: 

Charges and Statutory Penalties 

1. The defendant agrees to plead guilty to Count Six, Obstruction of Justice, in 
violation 

of Title 18, United States Code, SectionlSl 2(c)(2), of the Superseding Indictment, The United 
States agrees to seek dismissal of Counts One through Five of the Superseding Indictment after 
sentencing. 

2. The defendant understands that Count Six has the following essential elements, each 
of which the United States would be required to prove beyond a reasonable doubt at trial: 

a First, the defendant corruptly obstructed, influenced, or impeded, or 
attempted to corruptly obstruct, influence, or impede an official proceeding; 
b. Second, the defendant acted knowingly; 
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c. Third, the official proceeding is a proceeding before a judge or court of the 
United States. 

3. The defendant understands that pursuant to 18U.S.C. §151 2(c)(2), CountSix carries 
a maximum sentence of twenty years of imprisonment, a fine of $250,000, a $100 special 
assessment, and a three-year term of supervised release, an order of restitution, and an obligation 
to pay any applicable interest or penalties on fines or restitution not timely made. 

4. If the Court accepts the defendant’s pleas of guilty and the defendant fulfills each 
of the terms and conditions of this agreement, the United States agrees that it will not further 
prosecute the defendant for any crimes described in the attached factual basis or for any conduct of 
the defendant now known to the Public Integrity Section and to the law enforcement agents working 
with the Public Integrity Section. Nothing in this agreement is intended to provide any limitation 
of liability' arising out of any acts of violence 

Factual Stipulations 

5. The defendant agrees that the attached “Factual Basis for Plea” fairly and accurately 
describes the defendant’s actions and involvement in the offense to which the defendant is pleading 
guilty. The defendant knowingly, voluntarily and truthfully admits the facts set forth in the Factual 
Basis for Plea 

Sentencing 

6. The defendant is aware that the sentence will be imposed by the court after 
considering the Federal Sentencing Guidelines and Policy Statements (hereinafter “Sentencing 
Guidelines”). The defendant acknowledges and understands that the court will compute an advisory 
sentence under the Sentencing Guidelines and that the applicable guidelines will be determined by 
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the court relying in part on the results of a Pre-Sentence Investigation by the court’s probation 
office, which investigation will commence after the guilty plea has been entered. The defendant is 
also aware that, under certain circumstances, the court may depart from the advisory sentencing 
guideline range that it has computed, and may raise that advisory sentence up to and including the 
statutory maximum sentence or lower that advisory sentence. The defendant is further aware and 
understands that the court is required to consider the advisory guideline range determined under the 
Sentencing Guidelines, but is not bound to impose that sentence; the court is permitted to tailor the 
ultimate sentence in light of other statutory concerns, and such sentence may be either more severe 
or less severe than the Sentencing Guidelines’ advisory sentence. Knowing these facts, the 
defendant understands and acknowledges that the court has the authority to impose any sentence 
within and up to the statutory maximum authorized by law for the offense(s) identified in paragraph 
1 and that the defendant may not withdraw the plea solely as a result of the sentence imposed. 

7. The United States reserves the right to inform the court and the probation office of 
all facts pertinent to the sentencing process, including all relevant information concerning the 
offenses committed, whether charged or not, as well as concerning the defendant and the defendant’s 
background. Subject only to the express terms of any agreed-upon sentencing recommendations 
contained in this agreement, the United States further reserves the right to make any 
recommendation as to the quality and quantity of punishment. 

8. The defendant is aware that any estimate of the probable sentence or the probable 
sentencing range relating to the defendant pursuant to the advisory Sentencing Guidelines that the 
defendant may have received from any source is only a prediction and not a promise, and is not 
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binding on the United States, the probation office, or the court, except as expressly provided in this 
plea agreement. 

Sentencing Guidelines Stipulations 

9. The defendant understands that the sentence in this case will be determined by the 
Court, pursuant to the factors set forth in 18 U.S.C. § 3553(a), including a consideration of the 
guidelines and policies promulgated by the United States Sentencing Commission, Guidelines 
Manual 2007 (hereinafter “Sentencing Guidelines” or “USSG”). Pursuant to Federal Rule of 
Criminal Procedure 1 1(c)(1)(B), and to assist the Court in determining the appropriate sentence, the 
parties stipulate to the following: 

a. The Base Offense Level pursuanno US-SG 3?-J 1.2(a). is, 14, 

b. Acceptance of Responsibility 

Provided that the defendant clearly demonstrates acceptance of responsibility, to the 
satisfaction of the United States, through the defendant’s allocution and subsequent conduct prior 
to the imposition of sentence, the United States agrees that a 2-level reduction would be appropriate, 
pursuant to U.S.S.G § 3EI.I(a). 

The United States, however, may oppose any adjustment for acceptance of responsibility if 
the defendant: 

i. fails to admit a complete factual basis for the plea at the time the 
defendant is sentenced or at any other time; 

ii. challenges the adequacy or sufficiency of the United States’ offer of 
proof at any time after the plea is entered; 

iii. denies involvement in the offense; 
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iv. gives conflicting statements about that involvement or is untruthful 
with the Court, the United States or the Probation Office; 

v. fails to give complete and accurate information about the defendant’s 
financial status to the Probation Office; 

vi. obstructs or attempts to obstruct justice, prior to sentencing; 

vii. has engaged in conduct not currently known to the United States 
prior to signing this Plea Agreement which reasonably could be 
viewed as obstruction or an attempt to obstruct justice, and has failed 
to fully disclose such conduct to the United States prior to signing 
this Plea Agreement; 

viii. fails to appear in court as required; 

ix. after signing this Plea Agreement, engages in additional criminal 
conduct, or 

x. attempts to withdraw the plea of guilty, 

c. Agreement as to Maximum Sentencing Recommendation bv the 

Government : 

The United States agrees that the maximum term of imprisonment that it may seek 
at sentencing is three years, or 36 months, and it may seek a sentence less than 36 months if it is 
within the applicable Guidelines range. 

d. Criminal History Category 
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Based upon the information now available to the United States (including 
representations by the defense), the defendant has no criminal history points and is in Criminal 
History Category I. 

Agreement as to Sentencing Allocution 

10. The parties have no other agreement as to the Guidelines calculations and may argue 
for upward or downward adjustments or departures. The parties agree that either party may seek 
a sentence outside of the Guidelines Range based upon the factors to be considered in imposing a 
sentence pursuant to Title 1 8, United States Code, Section 3553(a). 

11. In support of any variance argument, the parties agree to provide reports, motions, 
memoranda of law and documentation of any kind on which the defendant intends to rely at 
sentencing not later than twenty-one days before sentencing. Any basis for sentencing with respect 
to which all expert reports, motions, memoranda of law and documentation have not been provided 
to the United States at least twenty-one days before sentencing shall be deemed waived. 

C'onrt X r.d».flimdJiyTb.e. PjcaAgr C fni y n t 

12. It is understood that pursuant to Federal Rules of Criminal Procedure 1 1(c)(1)(B) 
and 1 1(c)(3)(B) the Court is not bound by the above stipulations, either as to questions of fact or 
as to the parties’ detemunation of the applicable Guidelines range, or other sentencing issues. In 
the event that the Court considers any Guidelines adjustments, departures, or calculations different 
from any stipulations contained in this Agreement, or contemplates a sentence outside the 
Guidelines range based upon the general sentencing factors listed inTitle 18, United States Code, 


Section 3553(a), the parties reserve the right to answer any related inquiries from the Court. 
Appeal Waiver 



1061 


Case 4;08-cr-00596 Document 118 Filed in TXSD on 02/23/09 Page 7 of 12 


13. The defendant is aware that the defendant has the right to challenge the defendant’s 
sentence and guilty plea on direct appeal. The defendant is also aware that the defendant may, in 
some circumstances, be able to argue that the defendant’s guilty plea should be set aside, or sentence 
set aside or reduced, in a collateral challenge (such as pursuant to a motion under 28 U. S.C. § 2255). 
Knowing that, and in consideration of the concessions made by the United States in this Agreement, 
the defendant knowingly and voluntarily waives his right to appeal or collaterally challenge; (a) the 
defendant’s guilty plea and any other aspect of the defendant’s conviction, including, but not limited 
to, any rulings on pretrial suppression motions or any other pretrial dispositions of motions and 
issues, and (b) the defendant’s sentence or the manner in which [his/her] sentence was determined 
pursuant to 18 U.S.C, §3742, except to the extent that the Court sentences the defendant to a period 
of imprisonment longer than the statutory maximum, or the Court departs upward from the 
applicable Sentencing Guideline range pursuant to the provisions of U.S.S.G. §5K.2 or based on a 
consideration of the sentencing factors set forth in 18 U.S.C. §3553(a). 

14. The defendant further understands that nothing in this agreement shall affect Public 
Integrity’s right and/or duty to appeal as set forth in Title 1 8, United States Code, Section 3742(b). 
However, if the United States appeals the defendant’s sentence pursuant to Section 3742(b), the 
defendant shall be released from the above waiver of appellate rights. By signing this agreement, 
the defendant acknowledges that the defendant has discussed the appeal waiver set forth in this 
agreement with the defendant’s attorney. The defendant further agrees, together with the United 
States, to request that the district court enter a specific finding that the waiver of the defendant’s 
right to appeal the sentence to be imposed in this case was knowing and voluntary. 

15. Tire defendant’s waiver of rights to appeal and to bring collateral challenges shall not 
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apply to appeals or challenges based on new legal principles in the Fifth Circuit Court of Appeals 
or Supreme Court cases decided after the date of this Agreement that are held by the Fifth Circuit 
Court of Appeals or Supreme Court to have retroactive effect. 

Release/Detention 

16, The defendant acknowledges that while the United States will not seek a change in 
the defendant’s release conditions pending sentencing, the final decision regarding the defendant’s 
bond status or detention will be made by the Court at the time of the defendant’s plea of guilty. 
Should the defendant engage in further criminal conduct or violate any conditions of release prior 
to sentencing, however, the United States may move to change the defendant’s conditions of release 
or move to revoke the defendant’s release. 

Breach of Agreement 

17. The defendant understands and agrees that if, after entering this Plea Agreement, the 
defendant fails specifically to perform or to fulfill completely each and every one of the defendant’s 
obligations under this Plea Agreement, or engages in any criminal activity prior to sentencing, the 
defendant will have breached this Plea Agreement. In the event of such a breach: (a) the United 
States will be free from its obligations under the Agreement; (b) the defendant will not have the right 
to withdraw the guilty plea; (c) the defendant shall be fully subject to criminal prosecution for any 
other cnmes, including perjury and obstruction of justice; and (d) the United States will be free to 
use against the defendant, directly and indirectly, in any criminal or civil proceeding, all statements 
made by the defendant and any of the information or materials provided by the defendant, including 
such statements, information and materials provided pursuant to this Agreement or during the course 
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of any debriefings conducted in anticipation of, or after entry of this Agreement, including the 
defendant’s statements made during proceedings before the Court pursuantto Fed, R. Crim. P. 11, 

18. The defendant understands that Federal Rule of Criminal Procedure 1 1(f) and 
Federal Rule of Evidence 410 ordinarily limit the admissibility of statements made by a defendant 
in the course of plea discussions or plea proceedings if a guilty plea is later withdrawn. The 
defendant knowingly and voluntarily waives the rights which arise under these rules, 

19. The defendant understands and agrees that the United States shall only be required 
to prove a breach of this Plea Agreement by a preponderance of the evidence. The defendant further 
understands and agrees that the United States need only prove a violation of federal, state, or local 
criminal law by probable cause in order to establish a breach of this Plea Agreement. 

20. Nothing in this Agreement shall be construed to permit the defendant to commit 
perjury, to make false statements or declarations, to obstruct justice, or to protect the defendant from 
prosecution for any crimes not included within this Agreement or committed by the defendant after 
the execution of this Agreement. The defendant understands and agrees that the United States 
reserves the right to prosecute the defendant for any such offenses. The defendant further 
understands that any petjury, false statements or declarations, or obstruction of justice relating to 
the defendant’s obligations under this Agreement shall constitute a breach of this Agreement. 
However, in the event of such a breach, die defendant will not be allowed to withdraw this guilty 
plea. 

Waiver of Statute of Limitations 

21 . It is further agreed that should any conviction following the defendant’s plea of 
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guilty pursuant to this Agreement be vacated for any reason, then any prosecution that is not time- 
barred by the applicable statute oflimitations on the date of the signing of this Agreement (including 
any counts that the United States has agreed not to prosecute or to dismiss at sentencing pursuant 
to this Agreement) may be commenced or reinstated against the defendant, notwithstanding the 
expiration of the statute of limitations between the signing of this Agreement and the 
commencement or reinstatement of such prosecution. It is the intent of this Agreement to waive all 
defenses based on the statute oflimitations with respect to any prosecution that is not time-barred 
on the date that this Agreement is signed. 

Complete Agreement 

22. No other agreements, promises, understandings, or representations have been made 
by the parties or their counsel than those contained in writing herein, nor will any such agreements, 
promises, understandings, or representations be made unless committed to writing and signed by the 
defendant, defense counsel, and a prosecutor for the Public Integrity Section. 

23. The defendant further understands that this Agreement is binding only upon the 
Public Integrity Section, Criminal Division, United States Department of Justice. This Agreement 
does not bind the Civil Division or any other United States Attorney's Office, nor does it bind any 
other state, local, or federal prosecutor. It also does not bar or compromise any civil, tax, or 
administrative claim pending or that may be made against the defendant. 

24. If the foregoing terms and conditions are satisfactory, the defendant may so indicate 
by signing the Agreement in the space indicated below and returning the original to me once it has 
been signed by the defendant and by you or other defense counsel. 

Respectfully submitted. 
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By: 


WILLIAM M. WELCH II 

Chief 

Public Integnty Section 




PKPER J. AINSWORTH 
Senior Deputy Chief 
JOHN P. PEARSON 
ANNALOU TIROL 


Trial Attorneys 
Public Integrity Section 
1400 New York Ave. NW 
Washington, DC 20005 
(202) 514-1412 
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DEFENDANTS ACCEPTANCE 

I have read this agreement in its entirety and discussed it with my attorney. 1 hereby 
acknowledge that it fully sets forth my agreement with the United States. I further state that no 
additional promises or representations have been made to me by any official of the United States 
in connection with this matter. I understand the crimes to which 1 have agreed to plead guilt)', the 
maximum penalties for those offenses and Sentencing Guideline penalties potentially applicable 
to them. 1 am satisfied with the legal representation provided to me by my attorney. We have had 
sufficient time to meet and discuss my case. We have discussed the charges against me, possible 
defenses I might have, the terms of this Plea Agreement and whether I should go to trial. I am 
entering into this Agreement freely, voluntarily, and knowingly because I am guilty of the offenses 



Defendant 

ATTORNEY'S ACKNOWLEDGMENT 


I have read each of the pages constituting this Plea Agreement, reviewed them with my 
client, and discussed the provisions of the Agreement with my client, fully. These pages accurately 
and completely sets forth the entire Plea Agreement. 1 concur in my client's desire to plead guilty 
as set forth in this Agreement. 

Date: 0 

7 dick deguerjn, esq. 

Attorney for the Defendant 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 
HOUSTON DIVISION 

UNITED STATES OF AMERICA § CRIMINAL NO. 4:08CR0596-RV 

§ 

v. § 

§ 

SAMUEL B. KENT § 

§ 

Defendant. § 

§ 

FACTUAL BASIS FOR PLEA 

The United States of America, by and through its undersigned attorneys within the 
United States Department of Justice, Criminal Division, Public Integrity Section, and the 
defendant, SAMUEL B. KENT, personally and through his undersigned counsel, hereby 
stipulate to the following facts pursuant to United States Sentencing Guideline § 6A1.1 and Rule 
32(c)(1) of the Federal Rules of Criminal Procedure: 

INTRODUCTION 

At all times relevant hereto: 

1. Defendant SAMUEL B. KENT was a United States District Judge in the Southern 
District of Texas. From 1990 to 2008, defendant KENT was assigned to the Galveston 
Division of the Southern District, and his chambers and courtroom were located in the 
United Slates Post Office and Courthouse in Galveston, Texas. 

2. Person A was an employee of the Office of the Clerk of Court for the Southern District of 
Texas, and served as a Deputy Clerk in the Galveston Division assigned to defendant 
KENT’S courtroom. 

3. Person B was an employee of the United States District Court for the Southern District of 
Texas, and served as the secretary to defendant KENT. 
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4. In August 2003 and March 2007, the defendant engaged in non-consensual sexual 
contact with Person A without her permission. 

5. From 2004 through at least 2005, the defendant engaged in non-consensual sexual 
contact with Person B without her permission. 

OBSTRUCTION OF JUSTICE 

6. On or about May 21, 2007, Person A filed ajudicial misconduct complaint with the 
United States Court of Appeals for the Fifth Circuit (“Fifth Circuit”). In response, the 
Judicial Council of the Fifth Circuit appointed a Special Investigative Committee to 
investigate Person A’s complaint. 

7. On or about June 8, 2008, at defendant KENT’S request and upon notice from the Special 
Investigative Committee, defendant KENT appeared before the Committee. 

8. As part of its investigation, the Committee and the Judicial Council sought to learn from 
defendant KENT and others whether defendant KENT had engaged in unwanted sexual 
contact with Person A and individuals other than Person A. 

9. On June 8, 2007, in Houston, Texas, the defendant appeared before the Special 
Investigative Committee of the Fifth Circuit. 

10. The defendant falsely testified regarding his unwanted sexual contact with Person B by 
stating to the Committee that the extent of his non-consensual contact with Person B was 
one kiss, when in fact and as he knew the defendant had engaged in repeated non- 
consensual sexual contact with Person B without her permission. 

1 1 . The defendant also falsely testified regarding his unwanted sexual contact with Person B 


2 
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by stating to the Committee that when told by Person B that his advances were 
unwelcome, no further contact occurred, when in fact and as he knew the defendant 
continued his non-consensual contacts even after she asked him to stop. 


All in violation of Title 18, United States Code, Section 1512(c)(2), 


FOR THE DEFENDANT 



Defendant 


DICK DEGUERIN 
Counsel for the Defendant 


FOR THE UNITED STATES 

WILLIAM M, WELCH II 
Chief 

Publiclntegrity ^jjdction 

PETER J. /aIN S WORTT1 

JOHN P. PEARSON 

ANNALOU T. TIROL 

Public Integrity Section 

Criminal Division 

U.S. Department of Justice 

1400 New York Ave.,NW — 1 2th Floor 

Washington, DC 20530 

T: 202-307-2281 

F: 202-514-3003 
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3ht tTOfje Senate of tlje Untteb H>tat£g 

Sitting as a Court of Impeachment 


) 

In re: ) 

Impeachment of G. Thomas Porteous, Jr., ) 

United States District Judge for the ) 

Eastern District of Louisiana ) 

) . 


THE HOUSE OF REPRESENTATIVES’S CONSOLIDATED OPPOSITION 
TO JUDGE G. THOMAS PORTEOUS, JR.’S FIVE MOTIONS 
TO DISMISS THE ARTICLES OF IMPEACHMENT 


Congressman Adam SchifF 
House Impeachment Manager 
2447 Rayburn House Office Building 
Washington, DC 2051 5 

Congressman Bob Goodlatte 
House Impeachment Manager 
2240 Rayburn House Office Building 
Washington, DC 20515 

Alan I. Baron t 

Chief Special Impeachment Counsel 
Seyfarth Shaw LLP 
975 F Street Northwest 
Washington, DC 20004 

The United States House of Representatives 

Dated: July 28, 2010 
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The House of Representatives (the “House”), through its Managers and counsel, 
respectfully opposes Judge Porteous’s five pre-trial motions to dismiss the Articles of 
Impeachment. 1 The facts, as alleged in the Articles of Impeachment, clearly establishes that 
Judge Porteous has violated the public trust and brought disrepute upon the office he serves. The 
allegations against Judge Porteous in each Article meet the standard for impeachment and 
removal from office. The factual disputes raised in his motions must be resolved by the trial. 

Judge Porteous’s Motions to Dismiss should be denied. In support of this Consolidated 
Opposition, the House respectfully submits: 

OVERVIEW 

I. PRELIMINARY JURISDICTIONAL CONSIDERATIONS 

A. Overview 

The Constitution assigns the House the “the sole Power of Impeachment.” In the 
exercise of its Constitutional responsibility, the House has determined unanimously that Judge 
Porteous should be removed from the bench as a result of conduct specified in four Articles of 
Impeachment. The Senate, with the “sole Power to try all Impeachments,” has, under Rule XI of 
the “Procedure and Guidelines of Impeachment Trials in the United States Senate” 2 assigned this 
matter to this Trial Committee, which in turn, has scheduled an evidentiary hearing for 
September 13, 2001. 


1 This Consolidated Opposition addresses Judge Porteous’s Motions to Dismiss Articles I, II, III, 
and IV, individually, and also addresses Judge Porteous’s “Motion to Dismiss the Articles of 
Impeachment as Unconstitutionally Aggregated; or, in the Alternative, to Require Voting on 
Specific Allegations of Impeachable Conduct.” 

2 See Procedure and Guidelines of Impeachment Trials in the United States Senate (hereinafter 
“Senate Impeachment Procedures”), Senate Doc. 99-3, 99th Cong., 2d Sess., at 4 (1986). 
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Judge Porteous’s motions to dismiss seek to have the Senate take the extraordinary step 
of dismissing the four Articles prior to trial, thereby denying the House the right to pursue its 
claim that Judge Porteous is unfit to be a federal judge. In light of the gravity of purpose with 
which the House considers and votes on Articles of Impeachment, and the seriousness of the 
Impeachment function, it is therefore not surprising that “the Senate has never dismissed articles 
of impeachment [without a trial].” 3 Dismissal by the Senate at this stage in the proceedings 
would be truly unprecedented. 

Moreover, any motion to dismiss an Article of Impeachment prior to trial must, of 
necessity, be limited to challenging the facial validity of the Articles of Impeachment, thereby 
accepting the Articles’ allegations as true. No other factual record exists for the Committee or 
the Senate to consider the motions at this time. Though couched as legal challenges to the 
Articles, Judge Porteous's motions to dismiss largely turn on his factual claims. Accordingly, his 
motions are essentially motions for acquittal. These arguments can only be decided after trial 
and the development of a factual record. 

B. THE SENATE COMMITTEE SHOULD DENY THE MOTIONS AT THIS 
TIME AND PERMIT JUDGE PORTEOUS TO RAISE THEM BEFORE 
THE FULL SENATE AFTER THE EVIDENTIARY HEARING 

Rule XI of the Senate's Impeachment Procedures under which this Committee is 
established, provides that the Committee is “to receive evidence and take testimony,” and 
thereafter, to “report to the Senate in writing a certified copy of the transcript of the proceedings 
and the testimony had and given before such committee.” 4 Accordingly, Judge Porteous seeks 


3 See Jonathan Turley, Senate Trials and Factional Disputes: Impeachment as a Madisonian 
Device. 49 Duke L.J. 1. 102(19991. 

4 See Senate Impeachment Procedures, supra note 2, at 4. 
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relief from the Senate Committee that is not contemplated by this mandate or the resolution 
establishing the Committee. 3 

Trial Committees in prior impeachments have declined to refer pre-trial motions - even 
ones styled as dispositive legal motions - to the full Senate for consideration prior to trial. For 
example, the procedural context of Judge Porteous’s requests for relief is in pertinent aspects 
indistinguishable from the request of Judge Harry Claiborne to dismiss Articles in connection 
with his 1986 Impeachment trial on the grounds that they failed to allege impeachable offenses. 
In denying Claiborne’s Motion, Senator Mathias, Chairman of the Trial Committee concluded: 
“Because the committee has no jurisdiction to determine the legal issue which Judge Claiborne 
presents, we will refer Judge Claiborne’s motion to the lull Senate together with our report, at the 
time we submit our report.” 6 


5 Rather, Senate Resolution 458, submitted March 17, 2010, tracks Rule XI, and states in 
pertinent part: 

Sec. 4. In addition to a certified copy of the transcript of the proceedings 
and testimony had and given before it, the committee is authorized to 
report to the Senate a statement of facts that are uncontested and a 
summary, with appropriate references to the record, of evidence that the 
parties have introduced on contested issues of fact. 

S. Res. 458, 1 1 1th Cong. 2d Sess. 2 (2010). Judge Porteous appears to concede that the Senate 
Committee does not have the power to grant the motions: “Judge Porteous recognizes that, in the 
past, certain Motions to Dismiss were not resolved until after the evidentiary hearings. It is 
unclear if that is the Senate’s intent in this proceeding.” See Judge Porteous’s Motion to Dismiss 
Article IV, at 12, fn. 12. 

6 See Hearings Before the Senate Impeachment Trial Committee (Judge Claiborne) (hereinafter, 
“Claiborne Hearings”), S. Hrg. 99-812, 99th Cong., 2d Sess. 1 13 (1986) (statement of Senator 
Mathias). Similarly, the Claiborne Trial Committee denied the House's request to refer to the 
Senate its pre-trial motions for “summary disposition” and “collateral estoppel.” As he did with 
Judge Claiborne’s motion. Senator Mathias ruled that the House could raise these motions at the 
time the matter was referred to the full Senate after trial: “Now, this committee has no 
jurisdiction to rule on the managers’ first and second motions .... Now, we shall, of course, 
refer the managers’ summary disposition and collateral estoppel motions to the full Senate when 
we report to the Senate the evidence which presented to us. ” Id, at 108 (emphasis added). 
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Similarly, in the Judge Nixon Impeachment proceedings, Judge Nixon sought for the full 
Senate to consider his pre-trial motion that he filed with the Senate Trial Committee to dismiss 
Article III. In declining to refer the matter to the full Senate prior to trial, the Nixon Senate trial 
Committee addressed the merits of Judge Nixon’s claim and concluded that Article 111 was fairly 
drafted. 7 The Committee further ruled that “Judge Nixon may press his effort to dismiss Article 
III before the full Senate after the conclusion of the Committee’s proceedings.” 8 


The procedural context of the Judge Hastings Impeachment - where the full Senate did 
hear Judge Hastings’ motion to dismiss - is readily distinguishable. In that case, the Articles of 
Impeachment were filed in August of 1988, the Answer by Judge Hastings was filed September 
9, 1 998, and the Replication by the House was filed September 23, 1 988. The Senate concluded 
it did not have time to conduct the Impeachment trial before it recessed for the term. In February 
1989, the Senate passed Senate Resolution 39, introduced by Senator Wendell Ford of the Rules 
Committee, which authorized the Senate to resume its consideration of the Hastings Articles and 
explicitly permitted Judge Hastings to file his motion with the full Senate to dismiss the Articles 
on double jeopardy grounds. The full Senate did in fact consider that motion on March 15, 1989, 
prior to voting to establish the Impeachment Trial Committee in that case, which it did on March 
16, 1989. See generally S. Res. 38. 101st Cong., 1st Sess. (1989). However, unlike the Hastings 
situation, the rules for this Impeachment do not provide that Judge Porteous may file motions 
with the full Senate, and, as noted, no Senate Trial Committee has ever referred a pre-trial 
motion to the full Senate. 

7 The approach of the Nixon Trial Committee is consistent with that sought by the House here. 
The Committee can deny Judge Porteous’s motions “on the merits” at this juncture because, as 
noted, he raises nearly no claims that challenge the facial validity of the Articles. The 
Committee can also permit Judge Porteous leave to renew these arguments to the Senate after 
trial. 

8 See Impeachment Trial Committee Disposition of Pretrial Motions, First Order (hereinafter 
“Nixon Pretrial Disposition”), at 5 (July 25, 1989) reprinted in Report of the Senate 
Impeachment Trial Committee on the Articles Against Judge Walter L. Nixon. Jr., (hereinafter, 
“Nixon Senate Impeachment Report”), S. Hrg. 101-247, 101st Cong., 1st Sess., at 323 (1989). 

Senate Trial Committees have been reluctant to refer other motions to the full Senate pre- 
trial as well. Judge Hastings and Judge Nixon each sought that the full Senate consider their 
respective motions to pay defense funds. Both Committees denied the respective motions and 
ruled that the respective Judges could pursue their claim when the matter was reported from the 
Committee to the full Senate. See Disposition of Motion Requesting Funds for Respondent’s 
Defense, at 1 (May 18, 1989). reprinted in Report of the Senate Impeachment Trial Committee 
on the Articles Against Judge Alcee L. Hastings (hereinafter, “Hastings Senate Impeachment 
Report”), S. Hrg. 101-194, 101st Cong., 1st Sess., at 483 (1989) (“Judge Hastings may renew his 
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Accordingly, the House recommends the Senate Committee deny Judge Porteous's 
Motions to Dismiss, with leave for Judge Porteous to renew these motions before the full Senate 
after the evidentiary hearing in light of the full factual record. 9 

II. FACTUAL SUMMARY 10 

A. Judge Porteous’s Corrupt Conduct as a State Court Judge 
with Lawyers and Bail Bondsmen 

In 1 984, Judge G. Thomas Porteous, Jr. was elected judge of the 24th Judicial District of 
Louisiana. He remained in that position until October 28, 1994 when he was sworn in as a 
United States District Judge for the Eastern District of Louisiana. 

Throughout that decade, Judge Porteous abused his power as a judge to engage in 
pervasive corrupt relationships with lawyers and bail bondsmen. These relationships benefited 
him personally, supporting him in a lifestyle which he could not otherwise afford, but to which 
he aspired. 

Specifically, during his tenure on the state bench, Judge Porteous solicited money from 
attorney Robert Creely and the law firm of Amato & Creely. These funds amounted to 


request for defense funds at the close of the Senate’s proceedings on the Articles of 
Impeachment.”); see also Nixon Pretrial Disposition, at 7, reprinted in Nixon Senate 
Impeachment Report, at 325 (“Judge Nixon may renew his request for defense funds at the close 
of the Senate’s proceedings on the Articles of Impeachment.”). 

9 Notwithstanding the House’s position that the best course of action for the Committee is to 
deny the motions at this time, the House will be prepared to argue them if so decided by the 
Committee. 

10 Judge Porteous tries to have it both ways in his five Motions to Dismiss the Articles of 
Impeachment. He concedes that, for these motions, all facts alleged by the House must be taken 
as true. See , e.g, . Judge Porteous’s Motion to Dismiss Article II, at 1, fn. 1. Yet, he thereafter 
proceeds to spend pages of text contesting the factual evidence in this case and presenting his 
own version of those facts. While the House believes that all of the facts alleged in the Articles 
of Impeachment should be taken as true for purposes of ruling on Judge Porteous’s motions to 
dismiss, the House nevertheless feels compelled, in light of the approach taken by Judge 
Porteous, to present what it believes to be the evidence established in the proceedings heretofore. 
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thousands of dollars, were paid in cash, and were never reported. Eventually, in the late 1980s, 
Creely balked at continuing to support Judge Porteous’s lifestyle of gambling, drinking, and 
extravagant dining. As a result, Judge Porteous, over time, appointed close to 200 “curatorships” 
to Creely, which generated fees of $200 per referral and required little work. This was Judge 
Porteous’s way of generating funds for Creely, which Creely could return to Judge Porteous 
without the monies coming from Creely’s own pocket. Indeed, Judge Porteous would call 
Creely’s office from time to time to have “curator money” sent to him in cash, and Creely and 
his partner Jacob Amato would take draws from their law firm’s bank account to meet Judge 
Porteous’s requests. A conservative estimate would put Judge Porteous’s share of these funds at 
about $20,000. 

In his testimony before the Fifth Circuit Special Investigatory Committee, Judge Porteous 
acknowledged the essential aspects of this relationship: that he solicited and received monies in 
cash from Creely and his law firm; that at some point Creely balked (“He [Creely] may have said 
I had to get my finances under control.”); and that Judge Porteous assigned curatorships to 
Creely and “occasionally” got money from Creely thereafter. Judge Porteous was uncertain as to 
the dollar amount. 

Simultaneously, Judge Porteous sustained a corrupt relationship with local bail 
bondsmen, Louis Marcotte and his sister Lori, whereby Judge Porteous would set bail bonds as 
requested by the Marcottes in amounts that would maximize their profits, and in return received 
hundreds of expensive meals, car maintenance and repairs, home repairs, and trips to Las Vegas. 
In addition, at the Marcottes’ request, Judge Porteous improperly expunged the criminal records 
of two Marcotte employees. In one of these cases, Judge Porteous delayed setting aside the 
conviction until after Senate confirmation for his federal judgeship, but before he left the state 
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bench and took the federal oath of office, so that this highly irregular, if not outright illegal, 

conduct would not jeopardize his federal appointment. 

B. Judge Porteons Lies to Obtain the Office of Federal Judge 

In 1994, Judge Porteous was being considered for a federal judgeship. As a part of the 

vetting process, Judge Porteous was required to respond to two questionnaires - one under oath - 

and was also interviewed twice by the Federal Bureau of Investigation (“FBI”). Knowing that 

truthful disclosures of his corrupt relationships would derail his nomination, Judge Porteous 

made false statements and withheld critical information. 

First, Judge Porteous filled out and signed a document entitled “Supplement to Standard 

Form 86 (SF-86).” That form sets forth the following question and answer by Judge Porteous: 

[Question] Is there anything in your personal life that could be used by 
someone to coerce or blackmail you? Is there anything in your life that 
could cause an embarrassment to you or to the President if publicly 
known? If so, please provide full details. 

[Answer] NO 11 

Judge Porteous signed that document under the following statement: 

I understand that the information being provided on this supplement to the 
SF-86 is to be considered part of the original SF-86 dated April 27, 1994 
and a false statement on this form is punishable by law. 12 

Second, when interviewed by the FBI on July 8, 1994, Judge Porteous was asked a series 

of standard questions designed to elicit derogatory information. The FBI Agent, in her write-up 

of the interview, recorded Judge Porteous as stating: 

PORTEOUS said he is not concealing any activity or conduct that could 
be used to influence, pressure, coerce, or compromise him in any way or 


] 1 See Supplement to Standard Form 86 (SF-86), at PORT000000298 (Attachment 1). 

12 lA 
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that would impact negatively on the candidate’s character, reputation, 
judgement, or discretion. 13 

Judge Porteous was interviewed a second time by the FBI on August 1 8, 1 994 about 
concerns related to 1993 allegations that he had received monies from an attorney and a bail 
bondsman to reduce a bond. In the FBI Agent’s write-up of that interview, Judge Porteous is 
once again recorded as stating “that he, was unaware of anything in his background that might be 
the basis of attempted influence, pressure, coercion or compromise and/or would impact 
negatively on his character, reputation, judgment or discretion.” 14 

Finally, on his United States Senate Committee on the Judiciary “Questionnaire for 
Judicial Nominees,” Judge Porteous was asked the following question and gave the following 
answer: 

[Question] Please advise the Committee of any unfavorable information 
that may affect your nomination. 

[Answer] To the best of my knowledge, I do not know of any unfavorable 
information that may affect my nomination. 15 

The signature block in the form of an “Affidavit,” reads as follows: 

AFFIDAVIT 

I, Gabriel Thomas Porteous, Jr., do swear that the information provided in 
this statement is, to the best of my knowledge, true and accurate. 

Gretna, Louisiana, this 6 day of September, 1994. 

It is signed by Judge Porteous and a notary. 16 


13 See FBI Interview of Judge G. Thomas Porteous, Jr., at 3 (July 8, 1994) (Attachment 2). 

14 See FBI Interview of Judge G. Thomas Porteous, Jr., at 2-3 (hereinafter “August 18, 1994 FBI 
Interview of Judge Porteous”) (August 18, 1994) (Attachment 3). 

15 See Judge Porteous’s United States Senate Committee on the Judiciary “Questionnaire for 
Judicial Nominees,” at 34-35 (September 6, 1994) (Relevant Excerpts attached as Attachment 

4 ). 
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Judge Porteous well knew that a truthful response to these inquiries would require the 
disclosure of his corrupt relationships with Amato and Creely and with the Marcottes. Judge 
Porteous, however, never disclosed those relationships. The argument that he subsequently 
could have believed that these questions did not call for him to reveal those relationships is 
simply not credible. 

This very issue of honesty by the candidate in responding to questions posed during the 
background investigation to become a federal judge was explored in the House hearings with 
Professor Akhi! Amar of Yale Law School and Professor Michael Gerhardt of UNC-Chapel Hill 
Law School. It is worth quoting at length: 

Congressman Schiff: 

The Senate, in the background interviews conducted through the FBI or in 
questionnaires or in testimony obviously can’t ask a specific question, did 
you receive kickbacks from attorneys while you were on the State bench, 
because they don’t know the conduct specifically to ask about, so they 
generally ask fairly general questions. I would like to acquaint you with 
some of the questions that were asked of the judge and ask you whether 
there was an affirmative obligation to disclose such that the failure to 
disclose would be considered a fraud on the Senate. 

In the FBI background interview, the FBI agent reports Judge Porteous 
said he is not concealing any activity or conduct that could be used to 
influence, pressure, coerce, or compromise him in any way or that would 
impact negatively on the candidate’s character, reputation, judgment, or 
discretion. 

Similarly, there was a question in one of the Senate questionnaires which 
said: “Please advise the Committee of any unfavorable information that 
may affect your nomination,” and the judge’s answer was: “To the best of 
my knowledge, I do not know of any unfavorable information that may 
affect my nomination.” 

Similarly there was another question: “Is there anything in your 
background that, if it came out, could embarrass the President?” 


16 


Id. 
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Were these questions sufficient to raise an obligation of disclosure on the 
part of the judge such that the failure to disclose either the relationship 
with the bail bondsman or the kickback relationship with the attorneys 
would in your view' constitute a fraud on the Senate sufficient to warrant 
his impeachment? 

Mr, GERHARDT. I suspect we are all in accord on this. I think the answer 
is overwhelmingly yes, 

I think that this is actually not a hard case, Mr. Chair, The fact is that, to 
begin with, you can use your common sense to simply look at the 
questions that were asked and look at the kind of misbehavior, the kind of 
conduct that wasn’t disclosed, and understand that that is exactly the kind 
of thing the Senate would have wanted to know. 

In fact, the behavior here isn’t just accidental. It is not one or two 
circumstances. It is a pattern of misconduct that suggests a level of intent 
that is disturbing. And I suspect that it is exactly the kind of thing the 
President would have wanted to know, and it is also the kind of thing the 
Senate would have wanted to know. And I think the failure to disclose is 
an affront to both the President’s nominating authority and Senate’s 
confirmation responsibility. 

I might just go one step further, if I may. I have actually thought about that 
question a lot, Mr. Chair. And I keep come back to the same thing. I think, 
what do I tell my students? We have the responsibility of educating law 
students. And if they are faced with a question like this and you don’t 
impeach, they get the message that there is a level of corruption that is 
permissible, that there is a level of disclosure they don’t have to make to 
accountable bodies. 

The fact is that common sense suggests that there should have been 
disclosure. The very fact that these things weren’t disclosed I think 
suggests, again, a disturbing level of intent but also a refusal to do 
something I think that is plainly required by those questions. 

* * * 


Professor Amar: 

Here, though, it is so much easier, it seems to me, because we are not 
talking about putting him in jail, we are talking about withdrawing the 
very position that he wrongfully got through these lies and that he never 
would have gotten had he been truthful, had he told the whole truth, as 
was his obligation. 

Third, yes, the questions were broad, partly because it is impolite to be 
more specific, especially without any basis for this, but everyone knows 
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what is actually at the core of the question. Are you an honest person? Are 
you a person of integrity? Do you have the requisites to hold a position of 
honor, trust, and profit? Do you have judicial integrity? That is at the core 
of all these questions. That is not at the periphery. 

And what he lied about was his gross misconduct as a judge: taking 
money from parties, taking money in cash envelopes, not reporting any of 
this to anyone. There is a pattern.' 

Judge Porteous obtained his federal judgeship by intentionally misleading the Senate. In 

answering these questions dishonestly, he exhibited the same mindset which led him to postpone 

his setting aside of the criminal record of a Marcotte employee until after his Senate 

confirmation, lest he thereby lose his federal appointment. 

C. Judge Porteous's Deceptive Omissions of Fact, Failure to Recuse, 
and Solicitation of Cash in the Lilieberg Case 

In October 1994, Judge Porteous was sworn in as a federal district judge. As a result, 

Judge Porteous was no longer in a position to refer curatorships to lawyers or set bail bonds for 

the Marcottes. This did not end his corrupt relationships with either the lawyers or the 

bondsmen, however, because Judge Porteous did not change his approach once he was on the 

federal bench. He continued to accept numerous expensive lunches and other benefits from 

Amato and Creely, once he became a federal judge. 18 


17 See To Consider Possible Impeachment of United States District Judge G. Thomas Porteous, 
Jr., Part IV, Hearing Before the Task Force on Judicial Impeachment of the Committee on the 
Judiciary (hereinafter, “Task Force Hearing, Part IV”), Ser. No. 1 11-46, 1 1 1th Cong., 1st Sess., 
at 33-34 (Dec. 15,2009). 

18 Judge Porteous also persisted in his relationship with Louis and Lori Marcotte once on the 
Federal bench. The Marcottes continued to take Judge Porteous to expensive lunches and to 
provide him with other hospitality. In exchange, Judge Porteous helped the Marcottes - whom 
Judge Porteous knew to be corrupt - in ways that were still available to him. In particular, Judge 
Porteous vouched for the Marcottes with other state court judges, helping them forge 
relationships (and in one instance a corrupt relationship) with certain judges. 
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The corrupt nature of these relationships came to a head in connection with the case of 
Lifemark Hospitals La.. Inc. [“Lifemark’J v. Lilieberg Enterprises f“Lilieberg”l . 19 This was a 
complex case with tens of millions of dollars at stake. Just six weeks before Judge Porteous was 
to try the case without a jury, Creely’s partner Jacob Amato, on behalf of the law firm Amato & 
Creely, entered his appearance for the Liljebergs. 20 Counsel for Lifemark thereafter filed a 
motion to recuse Judge Porteous. He had heard of the friendship between Judge Porteous and 
both Amato and Creely, but had no idea that there was a history of thousands of dollars going to 
Judge Porteous or of the arrangement with the curatorships. 

The transcript of the recusal hearing demonstrates Judge Porteous’s disingenuous 
approach to the disclosure requirements and recusal obligations of a federal judge. After 
explaining he well understood that the standard for recusal goes beyond actual impropriety and 
includes even the appearance of impropriety, he then deliberately misled the parties about the 
financial nature of his relationship with Amato and Creely. An excerpt from the transcript tells it 
all: 


THE COURT: Let me make also one other statement for the record if 
anyone wants to decide whether I am a friend with Mr. Amato and Mr. 
Levenson, I will put that to rest for the answer is affirmative, yes. Mr. 
Amato and I practiced the law together probably 20-plus years ago. Is that 
sufficient? ... So if that is an issue at all, it is a non-issue. 

* * * 

THE COURT: . . . Yes, Mr. Amato and Mr. Levenson are friends of mine. 
Have I ever been to either one of them’s house? The answer is a definitive 
no. Have I gone along to lunch with them? The answer is a definitive 
answer yes. 


19 Case No.: 2:93-cv-01794-GTP. 

20 Another close friend of Judge Porteous’s, Leonard Levenson, also entered an appearance on 
behalf of the Liljebergs. 
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* * * 

THE COURT: The first time I ran [for the state bench], 1984, 1 think is 
the only time when they gave me money. 

* * * 

THE COURT: I have always taken the position that if there was ever any 
question in my mind that this Court should recuse itself that 1 would notify 
counsel and give them the opportunity if they wanted to ask me to get 
off. 21 

Judge Porteous never revealed the corrupt financial relationship he had with the Amato & 
Creely firm or the thousands of dollars they funneled to him in cash. Indeed, he deliberately 
misled counsel for Lifemark by making it appear that the only time he got any money from them 
was in an early election campaign. Judge Porteous ultimately denied the motion to recuse. 22 

Judge Porteous tried the Lilieberg case without a jury and kept the case under advisement 
for nearly three years before rendering a verdict. During that time period, Judge Porteous 
continued to accept meals and other financial benefits from counsel in the case. Most 
egregiously, on June 28, 1999, while the Lilieberg case was still pending. Judge Porteous went 
on a fishing trip with Amato. It is undisputed that, while on that trip. Judge Porteous solicited, 
and that Amato subsequently gave him, $2,000 in cash. As Judge Porteous grudgingly admitted 
before the Fifth Circuit: 

Q. Do you recall in 1999, in the summer, May, June, receiving $2,000 
for [sic: should be “from”] them? 


21 See Hearing Transcript on Plaintiffs Motion to Recuse, Lifemark Hospitals Inc, v. Lilieberg 
Ents. Inc. . Case No. 2:93-cv-01794-GTP, at 4, 6-8, 17 (October 16, 1996). (A copy of the 
Hearing Transcript is attached to Judge Porteous’s Motion to Dismiss Article I as Exhibit 1. It is 
also marked as HP Exhibit 56 on the House’s Exhibit List.) 

22 See Judgment, Lifemark Hospitals Inc, v. Lilieberg Ents. Inc. . Case No. 2:93-cv-01 794-GTP 
(October 17, 1996). (A copy of the Judgment is marked as HP Exhibit 57 on the House’s Exhibit 
List.) 
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A, I’ve read Mr. Amato’s grand jury testimony. It says we were 
fishing and I made some representation that I was having difficulties and 
that he loaned me some money or gave me some money. 

Q. You don’t — you’re not denying it; you just don’t remember it? 

A. I just don’t have any recollection of it, but that would have fallen 
in the category of a loan from a friend. That’s all. 23 

* * * 

Q. [Wjhether or not you recall asking Mr. Amato for money during 
this fishing trip, do you recall getting an envelope with $2,000 shortly 
thereafter? 

A. Yeah, Something seems to suggest that there may have been an 
envelope. I don’t remember the size of an envelope, how I got the 
envelope, or anything about it. 

* * * 

Q. Wait a second. Is it the nature of the envelope you’re disputing? 

A. No. Money was received in [an] envelope. 

Q. And had cash in it? 

A. Yes, sir. 

Q. And it was from Creely and/or 

A. Amato. 

Q. Amato? 

A. Yes. 

Q. And it was used to pay for your son’s wedding. 

A. To help defray the cost, yeah. 

Q. And was used 

A. They loaned — my impression was it was a loan. 

* 3 See Fifth Circuit Special Committee Hearing Transcript (hereinafter “Fifth Circuit 
Transcript”), at 121 (October 29, 2007). Relevant excerpts from the Fifth Circuit Transcript are 
attached to this Consolidated Opposition as Attachment 5. 
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Q. And would you dispute that the amount was $2,000? 

A. I don’t have any basis to dispute it. 24 

Several months later. Judge Porteous ruled in favor of Amato’s client in a decision that 

would have meant a fee of close to a million dollars to Amato’s firm if it had stood up on appeal. 

However, Judge Porteous’s decision on the central issues in the case was reversed in a scathing 

opinion from the Fifth Circuit that characterized his ruling as “bordering on the absurd,” “a 

chimera,” “nonsensical” and “constructed out of whole cloth.” 25 Judge Porteous’s effort to 

reward his friends Amato and Creely was only thwarted by the court of appeals. 

D. Judge Porteous’s False Statements, Intentional Omissions 
of Fact, and Violation of a Court Order in his Bankruptcy 

As documented in the House Impeachment Report, Judge Porteous had a serious 

gambling habit and abused alcohol. 26 Over time, despite the monies and benefits he solicited and 

received from lawyers and bail bondsmen, his financial situation deteriorated to the point of 

having to file for bankruptcy protection in 2001 . His financial predicament was due largely to 

massive gambling losses. 27 

A review of Judge Porteous’s conduct in the bankruptcy proceedings shows behavior 
consistent with his prior conduct. Judge Porteous and his attorney entered into a scheme to avoid 
public disclosure of his bankruptcy, whereby Judge Porteous knowingly and purposefully filed 

24 Id at 136-137. 

25 See In the Matter of Lilieberg Enterprises Inc. . 304 F.3d 410, 428-29, 431-32 (5th Cir. 2002). 
(Attachment 6). 

26 H.R. Rep. No. 1 1 1-427, Impeachment of G. Thomas Porteous, Jr., Judge of the United States 
District Court for the Eastern District of Louisiana, Report of the Committee on the Judiciary to 
Accompany H. Res. 103 1 (hereinafter, “Porteous Impeachment Report”), 1 1 1th Cong., 2d Sess., 
at 38, 73,92(2010). 

27 Id at 92. 
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his bankruptcy petition under a false name (“Ortous”) and used a recently obtained post office 
box as his address instead of his home address. He signed that petition under penalty of 
perjury. 28 

Judge Porteous’s bankruptcy proceedings were permeated with false schedules, 
undisclosed preferential payments, undisclosed assets such as a $4,000 income tax refund, and 
indebtedness incurred in violation of a bankruptcy judge’s order. The evidence of Judge 
Porteous’s repeated and consistent pattern of lying and deceiving both his own counsel and the 
bankruptcy court utterly refutes any notion that these were inadvertent oversights or 
misunderstandings. 

E. Conclusion 

A review of Judge G. Thomas Porteous Jr.’s career on the state and federal bench is a 
record of ongoing, disgraceful, corrupt conduct, laced with falsehoods whenever the truth stood 
in Judge Porteous’s way. He lied to lawyers, to judges, to the FBI, to the White House and to the 
Senate. He hid the fact that he had taken substantial sums of cash from lawyers and deceitfully 
postured on the record how he would recuse himself if he had any question about the propriety of 
continuing to hear the case. He then solicited and received from a lawyer in the case $2,000 
while his decision was pending. 

The contention that Judge Porteous’s conduct prior to taking the federal bench may not 
be considered finds no support in the language of the Constitution. The fact that Judge Porteous 
was confirmed by the Senate by concealing his corrupt prior conduct and lying under oath only 

28 Many people filing for bankruptcy may view this experience as embarrassing and would like 
to avoid public disclosure of their financial predicament. A judge may find it particularly 
embarrassing. However, the fact that this concealment - filing and signing under a false name - 
was committed by a Federal judge, under oath, is far more offensive, and far less forgivable, than 
if committed by a average citizen. 
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underscores his unfitness to remain on the federal bench. The House of Representatives voted 
unanimously in favor of all four Articles of Impeachment against Judge Porteous, including 
Article IV, based upon misconduct engaged in by him prior to assuming federal office. As 
Professor Gerhardt stated: 

The second issue has to do with whether or not somebody may be subject 
to impeachment conviction and removal for conduct done prior to 
occupying that particular position. I think this can be a difficult question, 
but I don’t think it is a difficult question here. 

As I suggest in my written statement, any egregious misconduct not 
disclosed prior to election or appointment to an office from which one 
may be impeached or removed is likely to qualify as a high crime or 
misdemeanor. While murder would be one obvious example of such 
misconduct, it is not the only example. 

Another example I think is lying to or defrauding the Senate in order to be 
approved as a Federal judge. Such misconduct is not only serious but 
obviously connected to the status and responsibilities of being a Federal 
judge. Such misconduct plainly erodes the essential indispensable integrity 
without which a Federal judge is unable to do his job. 29 

If the Senate were to grant the motion to dismiss or acquit Judge Porteous on the grounds 
that some of his egregious misconduct occurred in prior to assuming the federal bench, it would 
be an invitation to make the federal bench a lifetime safe harbor for a person who may have 
engaged in the most reprehensible behavior, so long as he is able to conceal it and is willing to 
lie to the FBI and the Senate. The House submits that is an utterly untenable conclusion, neither 
sanctioned by the Constitution nor contemplated by the Framers. 

III. THE STANDARD FOR IMPEACHMENT 


A critical assumption that permeates nearly all of Judge Porteous’s pre-trial motions is 
that an impeachment trial is the nature of a criminal proceeding, with criminal law standards and 


29 See Task Force Hearing, Part IV, supra note 1 7, at 24. 
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the procedural protections of a criminal case. 30 This assumption is wrong. An impeachment trial 
is not a criminal case, as the Senate has already recognized in this very case. 31 Judge Porteous’s 
conduct may well have violated the criminal laws of the United States, but both the substantive 
law and the procedural requirements that govern impeachments make clear that the standards to 
be applied in an impeachment have no foundation in the criminal laws of this country. 

A. The Substantive Law Governing Impeachments and Removal 

Both the House and Senate have interpreted the Constitution’s “high crimes and 
misdemeanors” formulation for impeachable conduct to include violations of public trust beyond 
the confines of criminal law. 32 The Walter Nixon Impeachment Report reviewed the “high 
crimes and misdemeanors” terminology from 1 2 judicial impeachments that had occurred prior 
to 1989 and found that the term “misdemeanor,” as used in the Constitution, “did not denote a 


30 See, e.g. . Motion to Dismiss Article I (arguing that the Supreme Court’s limitation of the 
federal criminal honest services statute on grounds of constitutional vagueness undermines the 
Article); Motion to Dismiss Article II (arguing that the House has failed to establish the elements 
of criminal concealment of assets and false oaths under 1 8 U.S.C. § 1 52); Motion to Dismiss 
Article IV (arguing that under the Kerik case from the Southern District of New York, the House 
could not satisfy the elements of proving a criminal false statement); Motion to Exclude 
Previously Immunized Testimony (arguing that the Fifth Amendment’s protection against use of 
immunized testimony in a “criminal case” precludes reliance by Congress in the impeachment 
process on Judge Porteous’s sworn immunized testimony to the Fifth Circuit Special 
Investigatory Committee); Motion to Exclude Prior Testimony (arguing that the Sixth 
Amendment’s guarantees for “criminal prosecutions” to confront the witnesses requires that all 
testimony admitted into evidence be from witnesses providing live testimony at the trial). 

31 See Disposition of Judge G. Thomas Porteous, Jr.’s Motion for Continuance, at 3 (June 21, 
2010) (“The Supreme Court has recognized that ‘the whole of the impeachment power is divided 
between the two legislative bodies, with the House given the right to accuse and the Senate given 
the right to judge,’ and that the impeachment proceeding is independent of, and not akin to, a 
civil or criminal proceeding.”). 

3 ‘ See H.R. Rep. No. 101-36, Impeachment of Walter L. Nixon, Jr,, Report of the Committee on 
the Judiciary to Accompany H. Res. 87 (hereinafter, “Nixon House Impeachment Report”), 101st 
Cong., 1st Sess., at 659 (1989) (“The House and Senate have both interpreted the phrase broadly, 
finding that impeachable offenses need not be limited to criminal conduct.”). 
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violation of criminal law;” instead, the “word focuses on the behavior of a public official, i.e., his 
demeanor.” 33 

Constitutional history reinforces the correctness of the courts’ consistent reading of 
impeachment as a political, 34 non-criminal proceeding subject to a case-specific determination of 
the federal officer’s fitness to hold office. The Founders purposefully broke from the British 
impeachment practice, which upon conviction imposed criminal penalties, including death, and 
instead made it a proceeding of a political nature that called for the maximum punishment not to 
exceed removal and disqualification from office. 35 Any possible doubt after the Constitution’s 
adoption on whether impeachment proceedings were criminal in nature was settled in the early 
impeachment inquiries, which considered such non-criminal offenses as, for example, the 
impeachment of Judge John Pickering in 1803 for performing his judicial functions while drunk 
and for acts of indecency. 36 

As Alexander Hamilton observed at the time of the debates surrounding the adoption of 
the Constitution, impeachment trials were understood as deliberative sessions for the Senate to 
decide whether an official had committed an “abuse or violation of some public trust.” 37 Justice 
Story likewise observed, in the early nineteenth century, that “an impeachment is a proceeding of 

33 k[ 

34 The term “political . . . proceeding,” is meant to describe a proceeding that pertains to the state 
or its government. It is not meant to connote party politics. 

35 See Michael J. Gerhardt, The Federal Impeachment Process, A Constitutional and 
Historical Analysis (Princeton University Press) ( 1 996); see also Alan I. Baron, The Curious 
Case of Alcee Hastings . 19 Nova L. Rev. 873, 876 (1995). 

36 See Articles of Impeachment of Judge John Pickering, reprinted in Impeachment: Selected 
Materials, 93d Cong., 1st Sess., at 131 (1973), as reprinted in . U.S. Impeachment: Selected 
Materials, 105th Cong., 2d Sess., at 1267 (1998). 

37 Federalist No. 65, at 396 (Alexander Hamilton) (Rossiter, ed. 1961). 
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a purely political nature. It is not so much designed to punish an offender as to secure the state 
against gross official misdemeanors. It touches neither his person nor his property; but simply 
divests him of his political power.” 38 These principles are not subject to any legitimate dispute. 39 

B. The Procedural Requirements for Impeachments 

The procedural requirements that govern judicial impeachment trials likewise reflect the 
principle that an impeachment trial is not and should not be treated as a criminal proceeding. 
Nowhere does the Constitution require the House, which has the “sole Power of 
Impeachment,” 40 to limit articles of impeachment to acts that are violations of criminal law. 
Similarly, the Constitution requires the concurrence of two-thirds of the Members present in the 
Senate to convict in an impeachment trial, but, unlike a criminal case, leaves the burden of proof 
undefined. 41 Likewise, because the Constitution places impeachment proceedings and criminal 
proceedings on two separate tracks fsee U.S. CONST, art. I, § 3), an impeachment following a 
criminal trial does not implicate the Fifth Amendment’s Double Jeopardy Clause, as numerous 


38 Joseph Story, Commentaries on the Constitution § 801 (1833), 

39 Indeed, counsel for Judge Porteous has adopted this view on more than one occasion. He has 
stated that “[t]he judicial impeachment cases . . . reflect controversies that raise fundamental 
questions of legitimacy and conduct that is viewed as incompatible or demeaning to judicial 
office.” See Turley, supra note 3, at 73-74. He further summarized judicial impeachments as 
“dealing] not only with issues related to the use of judicial power but with conduct that brought 
disrepute upon the office through personal or (non-judicial) criminal misconduct.” Id at 67-68. 
On another occasion, he stated that “acts which undermine the integrity of government are 
appropriate grounds whether or not they happen to constitute offenses under the general criminal 
law. . . . [T]he essential nexus . . . may be founding acts which, without directly affecting the 
governmental processes, undermine that degree of public confidence in the probity of executive 
and judicial officers that is essential to the effectiveness of government.” See Background and 
History of Impeachment, Hearing Before the House Judiciary Committee Subcommittee on the 
Constitution, at 28 (Nov. 9, 1998) (Testimony of Jonathan Turley, Shapiro Professor of Public 
Interest Law, George Washington University Law School). 

40 U.S. Const, art. I, §2, cl. 5. 

41 U.S. CONST, art. I, § 3, cl. 6, cl. 7. 
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courts and the Senate have recognized. Further, there is no appeal from a conviction in the case 
of impeachment. 42 and the Constitution expressly denies the President the power to pardon a 
civil officer who has been impeached. 43 Because the standard for impeachment is not a criminal 
standard, it is unproductive and misleading to engage in an analysis of whether the Articles of 
Impeachment state a claim that would establish a violation of federal criminal law. 

The House reiterates that while Judge Porteous’s conduct may well have violated the 
criminal laws, in both substantive and procedural respects, an impeachment trial is not a criminal 
proceeding, and a fundamentally different standard involving a fundamentally different judgment 
applies. Accordingly, the House can frame the Articles - and the Senate can convict on those 
Articles - as long as those bodies conclude that the charges are for impeachable misconduct, i.e., 
conduct that in their view warrants impeachment and removal from office. 

ARGUMENT 

The approach taken by Judge Porteous in his Motions to Dismiss is consistently to 
mischaracterize what each Article of Impeachment actually states, and then argue that the “facts” 
supporting the Articles - according to his interpretation of them -do not prove the “charges” - as 
he misconstrues them. Judge Porteous also analyzes the facts supporting the Articles by taking 
each one in isolation, characterizing it benignly, minimizing it, and explaining how a particular 
action could have been done innocently or mistakenly. 

Thus, in considering each of Judge Porteous’s five Motions to Dismiss, it is important to 
note both the tactics which Judge Porteous employs to re-create the narrative of this case and the 


42 See. e.g„ Nixon v. United States . 506 U.S. 224 (1993). 

43 U.S. Const, art. II, §.2, cl. 1. 
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lengths that Judge Porteous goes to distort the factual and legal landscape of this judicial 
impeachment. 

I. ARTICLE I PROPERLY ALLEGES CONDUCT THAT 

WARRANTS IMPEACHMENT AND REMOVAL FROM OFFICE 

Article I alleges profound judicial misconduct that warrants the removal of Judge 
Porteous as a federal judge. Judge Porteous presided over a case in which he failed to disclose a 
prior corrupt financial relationship with attorneys for one of the parties, and during which he 
continued to solicit and accept cash and things of value from those attorneys. Article I clearly 
alleges that Judge Porteous did so even in the face of a motion to recuse by the opposing counsel, 
in response to which Judge Porteous conducted the recusal hearing so as to conceal material facts 
and to distort the factual record, thereby misleading the moving party and insulating his actions 
from appellate review. 

After first mischaracterizing the facts supporting Article I, Judge Porteous makes two 
arguments for the dismissal of this Article. First, he claims that Article I charges the federal 
offense of “honest services fraud,” and that the Article cannot stand in light of the Supreme 
Court’s recent ruling in Skilling v. United States . 44 Article I, however, does not charge a 
violation of a specific criminal code section, nor does the Constitution require it to do so. The 
Supreme Court’s recent ruling as to what conduct satisfies a criminal statute is wholly irrelevant 
to an assessment of whether the allegations set forth in Article I constitute an abuse of public 
trust warranting Judge Porteous’s removal from office. 

Second, Judge Porteous argues that the conduct involved in Article I, as a factual matter, 
does not warrant impeachment because the Article alleges, according to Judge Porteous, only the 
“appearance of impropriety,” and not “actual impropriety,” and that a Judge cannot be 
44 No. 08-1394, 2010 WL 251858 (June 24, 2010). 
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impeached solely for the “appearance of impropriety.” 45 Judge Porteous ignores the charging 
language in Article I, which in fact alleges specific misconduct. It will be up to the Senate to 
determine whether the House has proved the facts alleged in Article I and whether that conduct, 
if proven, warrants removal. That question cannot be resolved based on the pre-trial record, and 
certainly not by Judge Porteous’s version of the facts. 

A. Judge Porteous Mischaracterizes the Facts in Article I, 

Three factual examples from the Motion to Dismiss Article I illustrate Judge Porteous’s 
attempts to downplay and recreate evidence supporting Article I. First, Judge Porteous claims 
that he “did not conceal his relationship with Mr. Amato . . . [because] his long-time friendship 
with Mr. Amato was well known in the New Orleans legal community.” However, what Judge 
Porteous is accused of concealing at the Lilieberg recusal hearing was not his friendship with Mr. 
Amato but his corrupt financial relationship with Amato, which included receiving 
approximately $20,000 in cash payments under the table. 

Second, Judge Porteous describes the allegations in Article I as including the fact that at 
the time he assigned curatorships to Robert Creely, he received “personal gifts from Creely,” 
when, in reality, Article I alleges that Judge Porteous received approximately $20,000 in cash 
from Creely and the Amato & Creely law firm in connection with the curatorships. 46 


45 See Judge Porteous’s Motion to Dismiss Article I, at 1. 

46 Judge Porteous’s factual representation of the actions taken by Attorney Mole related to the 
hiring of Judge Porteous’s friend, Donald Gardner, in the Lilieberg case is also worth addressing. 
First, Mr. Mole’s actions are irrelevant to an assessment of Judge Porteous’s conduct - the only 
conduct under scrutiny by the House and the Senate. Second, the House would note that Judge 
Porteous’s perceived biases were so deeply apparent to the litigants in the community - 
accurately as it turned out - that Lifemark, Mole’s client, felt the need to “level the playing field” 
by retaining Gardner as a counterweight to the Liljebergs’ retaining of Amato (along with 
another of Judge Porteous’s friends, Leonard Levenson). See To Consider Possible 
Impeachment of United States District Judge G. Thomas Porteous, Jr., Part I, Hearing Before the 
Task Force on Judicial Impeachment of the Committee on the Judiciary (“Task Force Hearing, 
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Third. Judge Porteous casually describes his decision in the Lilieberg case as having been 
“affirmed in part and reversed in part by the Fifth Circuit” 47 - an assertion which is technically 
true, but is a profound distortion of the substance of the appellate court’s decision. In reality, on 
nearly every significant issue, the Court of Appeals reversed Judge Porteous, characterizing his 
opinion as “a chimera,” “constructed entirely out of whole cloth,” “nonsensical,” and “absurd.” 48 

B. Because Article I Does Not Allege a Violation of a Specific Federal 

Criminal Statute, the Supreme Court’s Decision in Skilling is Irrelevant . 

Article I alleges misconduct involving Judge Porteous’s hidden financial relationship 
with attorneys handling a case pending before him. Article I alleges in six paragraphs that Judge 
Porteous dishonestly presided over the Lilieberg case by concealing his financial relationships 
with attorneys for one of the parties, making intentionally misleading statements at the recusal 


Part I”), Ser. No. 1 11-43, 1 1 1th Cong., 1st Sess., at 143.(Nov, 18, 2009). If anything, Lifemark’s 
decision to hire Gardner demonstrates the damage that Judge Porteous inflicted on the judicial 
system - creating an environment where parties believed they had to hire attorneys who were 
close personal friends of the presiding judge in order to have a chance to succeed in the 
litigation. 

And third, Judge Porteous’s attempt to tar Mr. Mole with the decision to hire Mr. Gardner 
is not supported by the record. The House cites to the transcript from its November 18, 2009 
Hearing To Consider Possible Impeachment of United States District Judge G. Thomas Porteous, 
Jr. simply because the allegation against Mr. Mole is so unfair and should not go uncorrected. At 
that hearing, Mr. Mole clearly testified: 

After we lost the motion to recuse, my client and I discussed that — and my 
client insisted that we try' to find a lawyer who, like Mr. Amato and Mr. 

Levenson, was a friend with the judge and knew him very' well. They 
were concerned that they would do everything they can to achieve a level 
playing field. 

I resisted doing that. I am not happy with the fact that we did it. But my 
client insisted, and so we did it. 

Task Force Hearing Part I, at 143. 

47 See Judge Porteous’s Motion to Dismiss Article I, at 4. 

48 In the Matter of: Lilieberg Enterprises. Inc, . 304 F.3d at 428-29, 431-32 (Attachment 6). 
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hearing, and soliciting and accepting things of value from attorneys while the case was pending. 
Judge Porteous focuses on a single factual allegation - that Judge Porteous’s conduct deprived 
the public and parties of his “honest services” - to argue that this sentence converts the entire 
Article into a criminal count based on a violation of Title 18, United States Code, Section 1346. 
It does nothing of the sort. 

The House sets forth Article I in full, below, to illustrate the entire context of the “honest 
services” language, on which Judge Porteous bases his lead argument for the dismissal of that 
Article: 


G. Thomas Porteous, Jr., while a Federal judge of the United States 
District Court for the Eastern District of Louisiana, engaged in a pattern of 
conduct that is incompatible with the trust and confidence placed in him as a 
Federal judge, as follows: 

Judge Porteous, while presiding as a United States district judge in 
Lifemark Hospitals of Louisiana, Inc. v. Liljeberg Enterprises, denied a motion to 
recuse himself from the case, despite the fact that he had a corrupt financial 
relationship with the law firm of Amato & Creely, P.C. which had entered the 
case to represent Liljeberg. In denying the motion to recuse, and in contravention 
of clear canons of judicial ethics. Judge Porteous failed to disclose that beginning 
in or about the late 1980s while he was a State court judge in the 24th Judicial 
District Court in the State of Louisiana, he engaged in a corrupt scheme with 
attorneys, Jacob Amato, Jr., and Robert Creely, whereby Judge Porteous 
appointed Amato's law partner as a 'curator' in hundreds of cases and thereafter 
requested and accepted from Amato & Creely a portion of the curatorship fees 
which had been paid to the firm. During the period of this scheme, the fees 
received by Amato & Creely amounted to approximately $40,000, and the 
amounts paid by Amato & Creely to Judge Porteous amounted to approximately 
$ 20 , 000 . 

Judge Porteous also made intentionally misleading statements at the 
recusal hearing intended to minimize the extent of his personal relationship with 
the two attorneys. In so doing, and in failing to disclose to Lifemark and its 
counsel the true circumstances of his relationship with the Amato & Creely law 
firm, Judge Porteous deprived the Fifth Circuit Court of Appeals of critical 
information for its review of a petition for a writ of mandamus, which sought to 
overrule Judge Porteous's denial of the recusal motion. His conduct deprived the 
parties and the public of the right to the honest services of his office . 
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Judge Porteous also engaged in corrupt conduct after the Lifemark v. 

Liljeberg bench trial, and while he had the case under advisement, in that he 
solicited and accepted things of value from both Amato and his law partner 
Creely, including a payment of thousands of dollars in cash. Thereafter, and 
without disclosing his corrupt relationship with the attorneys of Amato & Creely 
PLC or his receipt from them of cash and other things of value. Judge Porteous 
ruled in favor of their client, Liljeberg. 

By virtue of this corrupt relationship and his conduct as a Federal judge. 

Judge Porteous brought his court into scandal and disrepute, prejudiced public 
respect for, and confidence in, the Federal judiciary, and demonstrated that he is 
unfit for the office of Federal judge. 

Wherefore, Judge G. Thomas Porteous, Jr., is guilty of high crimes 
and misdemeanors and should be removed from office. 49 

Judge Porteous argues that as a result of the single sentence alleging that Judge 

Porteous’s conduct “deprived the parties and the public of the right to the honest services of his 

office,” “[t]he House framed Article I as a broad ‘honest services’ claim,” 30 and that recent 

judicial interpretations of the “honest services” statute therefore come into play. 

First and foremost, while Judge Porteous’s conduct may in fact have been a violation of 

the criminal law. Article I does not purport to allege a violation of a specific statute, let alone the 

highly technical offense of “honest services fraud.” It is not patterned after the mail fraud or 

wire fraud statutes (or any fraud statute), and it does not otherwise allege a “scheme or artifice to 

defraud,” or any other language alleging a fraud scheme - language that would be necessary to 

charge a criminal “honest services” fraud offense. 51 Article I cites to no criminal statute, instead 


49 H. Res. 1031, 1 1 1th Cong., 2d Sess., at 2-4 (2010) (emphasis added) (Attachment 7). 

50 See Judge Porteous’s Motion to Dismiss Article I, at 6. He further contends that “Article I 
would create bizarre new precedent by impeaching a federal judge on the basis of an honest 
services violation that was recently rejected as unconstitutionally vague by the Supreme Court.” 
Id. at 21. 

31 18 U.S.C. § 1346 sets forth the basis for “honest services” fraud and provides: 
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concluding that Judge Porteous’s conduct “brought his court into scandal and disrepute, 
prejudiced public respect for, and confidence in, the Federal judiciary, and demonstrated that he 
is unfit for the office of Federal judge.” Indeed, Article I is written in non-technical language 
and focuses on Judge Porteous’s acts of concealment of financial relationships in the course of 
presiding over a case. Whether the conduct alleged in Article 1 also violated criminal laws, or 
could have resulted in an indictable offense for “honest services fraud,” has no bearing on any 
issue before the Senate; as set forth above, a different standard governs the Senate’s decision. 
Hence, the interpretation of the term “honest services,” and the applicability of that term to 
support a criminal indictment, is irrelevant here. 

Judge Porteous’s remaining argument related to honest services is that, as a factual 
matter, because of the vagueness associated with the “honest services” statute, he and federal 
judges simply have no notice as to how they should behave on the federal bench. 52 However, the 
House’s unanimous decision to impeach was reached without reference to the criminal provision 
that may reach that conduct. 53 Rather, the description of the objectionable conduct in the 
Articles specifically gives notice to the judiciary and the public of the behavior by Judge 
Porteous that informed the House’s unanimous conclusions as to what constituted grounds for 
impeachment. 


For the purposes of this chapter, the term “scheme or artifice to defraud” 
includes a scheme or artifice to deprive another of the intangible right of 
honest services. 

52 Judge Porteous claims that if Article I were not dismissed, Judges “would be left to guess what 
conduct might result in their removal.” See Judge Porteous’s Motion to Dismiss Article I, at 3. 
He thereby underestimates the integrity of his colleagues. 

53 Not only is the Skilling case irrelevant to these impeachment proceedings, but it would be 
particularly problematic in separation of powers terms if the Federal judiciary had the power to 
insulate a Member of the judiciary from impeachment by itself making certain legal rulings. 
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C. Article I Sets Forth an Impeachable Offense. 

Judge Porteous also claims that Article I charges only the “appearance of impropriety,” 
and not “actual impropriety” and argues that dismissal is warranted because the Article is not 
based on “actual impropriety.” 54 Incredibly, Judge Porteous labors to persuade the Senate 
Committee that soliciting and receiving cash from a lawyer with a pending case is not actual 
misconduct, that it creates only an “appearance” problem. Plainly, the judge sets a very low bar 
as to what constitutes actual misconduct. Surely, the Senate is entitled to conclude that a Judge’s 
solicitation and receipt of monies from an attorney with a case pending before him constitutes 
“actual misconduct” that warrants the Judge’s removal from office. The label is unimportant. 

Article I alleges that by bringing disrepute to the federal judiciary and undermining its 
authority and legitimacy, Judge Porteous’s conduct warrants impeachment. When Judge 
Porteous - or any judge - is exposed as having accepted things of value from attorneys appearing 
before him and then ruling in favor of the client represented by those attorneys, he damages the 
judicial system and brings the federal courts into disrepute. This is especially so here, where 
Judge Porteous’s ruling for his financial benefactors’ client was reversed on the central issues in 
the litigation, in an opinion that excoriated the judge. 55 Thus, Article I charges that the conduct 
at issue establishes two grounds for Judge Porteous’s removal: first, that it brought his court into 
“scandal and disrepute, prejudiced public respect for, and confidence in, the Federal judiciary,” 
and second, that it “demonstrated that he is unfit for the office of Federal judge.” The terms 
“actual” and “apparent” impropriety have no relevance to the consideration of this Article or the 
facts it alleges. 

54 See Judge Porteous’s Motion to Dismiss Article I, at 10. 

55 See In the Matter of Lilieberg Enterprises Inc. . 304 F.3d at 428-29, 431-32 (Attachment 6). 
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Further, as a matter of precedent, it is weii established that a judge’s conduct involving 
financial entanglements with parties and litigants is a recognized and appropriate basis for 
impeachment and removal from office. 56 Other impeachments demonstrate that a “gross betrayal 
of public trust” is sufficient ground for impeachment. The 1926 impeachment report of Judge 
George W. English concluded: 

No one reading the record in this case can conclude that this man has lived 
up to the standards of our judiciary, nor is be [sic] the personification of 
integrity, high honor, and uprightness, as the evidence presents the picture 
of the manner in which he discharged the high duties and exercised the 
powers of his great office. 57 

Article I falls squarely within the principles that emerge from prior impeachments in that 
it charges Judge Porteous, in substance, with official acts of misconduct and conduct that is 
incompatible or demeaning to the judicial office he holds, such that he has forfeited his 
“legitimacy” and should be removed from office. 

WHEREFORE, the conduct alleged in Article I unquestionably charges an impeachable 
offense - one that is not governed by federal criminal standards - and Judge Porteous’s Motion 
to Dismiss Article I should be denied. 

II. ARTICLE II PROPERLY ALLEGES CONDUCT THAT 

WARRANTS IMPEACHMENT AND REMOVAL FROM OFFICE 

Judge Porteous argues that because this case would be the first time in history that 

anyone has been impeached for pre-office conduct - i.e., conduct that occurred in an office held 


56 See e.g. . Porteous Impeachment Report, supra note 26, at 15-16 (citing the 1912 impeachment 
of Circuit Judge Robert W. Archbald, who enriched himself through financial dealings with 
companies and attorneys with cases before him on the Federal district court and U.S. Commerce 
Court, and the 1936 impeachment against Judge Halsted L. Ritter, who received a kickback from 
his former partner). 

57 Turley, supra note 3, at 74-75 (internal citations omitted). 
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prior to the one from which the official is being impeached - Article II must be dismissed. 58 
This argument is unavailing because the Senate may, in its judgment, impeach on the sole or 
partial basis of pre-office conduct, where such conduct would, in the Senate’s judgment, render 
the officer unfit to hold office. 

A. Article II Properly Charges Conduct For Which Removal is Appropriate 

Article II describes a corrupt scheme between Judge Porteous and local bail bondsmen, 
Louis Marcotte and his sister Lori. The Article alleges, in substance, that Judge Porteous 
solicited and received things of value from the Marcottes in exchange for taking numerous 
official acts for the Marcottes’ financial and personal benefit. This was part of a pervasive 
corruption scheme in the 24th Judicial District Courthouse located in Gretna, Louisiana. Judge 
Porteous’s affirmative actions on behalf of the Marcottes, while he was both a state and a federal 
judge, were significant to the Marcottes in expanding their corrupt influence in the 24th Judicial 
District. 59 Significantly, Judge Porteous intentionally waited until after his Senate confirmation 
- but before he took the oath of office and ascended to the federal bench - to set aside a 
conviction of a Marcotte employee (at Louis Marcotte’s request), knowing that this highly 
improper judicial act could bring to light his relationship with the Marcottes and derail his 
ascension to the federal bench. 

Judge Porteous mischaracterizes and attempts to trivialize the allegations in Article II. 
This impeachment did not arise because of “a handful of lunches.” (Nor has the House asserted 
that having lunch with a corrupt bail bondsman is “on par with treason,” as Judge Porteous 

58 See generally Judge Porteous’s Motion to Dismiss Article II. 

59 Ultimately, other judges were convicted of federal felony charges arising from conduct 
involving corrupt relationships with the Marcottes - conduct that was materially 
indistinguishable from the conduct of Judge Porteous. 
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alleges.) 60 Instead Article II has charged that Judge Porteous engaged in a quid pro quo 
arrangement with Louis Marcotte - a convicted racketeer - similar to conduct for which other 
state judges were sent to prison. In fact, the proof will establish the Marcottes paid for hundreds 
of lunches, ongoing car repairs and maintenance, home repairs, and several trips in return for 
Judge Porteous’s official acts in setting bonds and other judicial acts as requested by the 
Marcottes. The company Judge Porteous keeps is not the impeachable offense; the high crime or 
misdemeanor is the continuing pattern of corruption: a quid pro quo of official acts in return for 
economic largess from the Marcottes. 

Further, in Article II, the House does not “tangentially allude” to Porteous’s conduct on 
the federal bench. 61 Though much of the quid pro quo conduct set forth in Article II occurred 
while Judge Porteous was a state judge (and would by itself provide a basis for his 
impeachment), Article II makes clear that Judge Porteous continued to accept meals from the 
Marcottes, and continued act to further the activities of Louis and Lori Marcotte - persons whom 
he knew to be corrupt based on his own interactions with them - while he was a federal judge. 

One of the events that was set forth explicitly at the House hearing involved Judge 
Porteous, as a federal judge, vouching for Louis Marcotte with state Judge Ron Bodenheimer. 
Bodenheimer has testified that he did not hold the Marcottes in high regard, but that Porteous, as 
a federal judge, vouched for the Marcottes. Bodenheimer testified this was critical in his 
decision to form a relationship with the Marcottes - a relationship which became corrupt in ways 
similar to the Marcottes’ relationship with Judge Porteous and was among the charges which 


60 See Judge Porteous’s Motion to Dismiss Article II, at 4. 

61 Id, at 5. 
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landed Bodenheimer in prison. 62 In addition, as set forth in the House Report, while a federal 
judge, Judge Porteous was more than willing to lend the prestige of his office to Louis Marcotte 
to help him forge relationships with other state judges and magistrates, including Judges Kemer, 
Centanni and Benge, as well as with businessmen who could advance Marcotte’s business 
interests. 63 In short, the Porteous-Marcotte quid pro quo relationship did not come to an end 
when Judge Porteous took the federal bench. The Marcottes and Judge Porteous continued to 
confer benefits on each other. 

Whatever the hypothetical concerns are that Judge Porteous raises about remote or trivial 
offenses, the conduct at issue in this case involved: (1) serious misconduct by Judge Porteous, 
(2) taken in a judicial capacity and thus clearly bearing on his fitness to be a judge, (3) which 
was affirmatively concealed from the Senate, and (4) which persisted after Judge Porteous took 
the federal bench. The revelation that a sitting federal judge has engaged in conduct that landed 
other state judges in prison brings the federal bench in disrepute. The appropriate remedy is for 
Judge Porteous to be removed from his office. 

B. Impeachment Can Be Based on Pre-Federal Bench Conduct. 

Judge Porteous’s contention that pre-federal bench conduct - no matter how serious - 
cannot support impeachment, does not survive scrutiny. No reading of the Constitution or any 
other legal authority supports Judge Porteous’s argument. 

Pre-federal bench conduct as a basis for impeachment finds support in three distinct 
places: (1) the Constitution, (2) the impeachment proceedings involving Judge Robert W. 

62 See Ronald Bodenheimer Grand Jury Testimony, at 10-11, 28-29 (April 22, 2004) (Relevant 
Excerpts attached as Attachment 8). 

63 See Porteous Impeachment Report, supra note 26, at 80. Marcotte was aware that a bail 
bondsman was not always held in high regard. It helped him immeasurably in dealing with 
others when he could bring Judge Porteous to the table on his side. 
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Archbald, and (3) the history of judges who were either prevented from or dissuaded from 
ascending to the federal bench because of corrupt pre-federal bench conduct, 

1. The Constitution, in Providing for Impeachment for Treason, 

Bribery and High Crimes or Other Misdemeanors, Provides 
No Time Limit as to When Impeachable Conduct Must Occur. 

Nothing in the text of the Constitution supports Judge Porteous’s position that pre-federal 
bench conduct can never warrant impeachment. As noted in the House Report accompanying 
the Articles, “the Constitution describes certain types of conduct for which impeachment is 
warranted (“Treason, Bribery, or other high Crimes and Misdemeanors”), ‘it does not say when 
the misconduct must have been committed,’ and certainly does not require that such conduct 
occur during the tenure of the Federal office from which impeachment is sought.’” 64 Indeed, 
treason or bribery may have occurred prior to confirmation as a federal judge. The ultimate 
decision by the Senate - whether the conduct rises to the level of a “High Crime or 
Misdemeanor” and warrants the judge’s removal - does not turn on when that conduct occurred, 
but instead on whether that conduct so undermines the public trust that the judge must be 
removed from office. 

Additionally, no policy justification exists for a blanket prohibition on the consideration 

of pre-federal bench conduct as a grounds for impeachment. The logic of Judge Porteous’s 

position is that even if a federal judge were later found to have committed espionage or homicide 

prior to taking the federal bench, he could not be removed from his lifetime appointment as a 

federal judge, notwithstanding that proof of such conviction would so clearly demonstrate his 

64 See Porteous Impeachment Report, supra note 26, at 19 (quoting Task Force Hearing, Part IV, 
at 30 (Written Statement of Professor Michael J. Gerhardt, at 4)). The principles discussed in this 
Section of the House’s Consolidated Opposition were addressed in depth by Professors Michael 
Gerhardt and Akhil Amar at the Task Force Hearing, Part IV. The written statements of 
Professors Gerhardt and Amar are attached to this Opposition as Attachments 9 and 10, 
respectively. 
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unfitness for the job and would result in incalculable injury to the reputation of the federal 
judiciary. 

Moreover, the three distinguished constitutional scholars who testified before the House 
Impeachment Task Force were unequivocal in their recognition of pre-federal bench conduct as a 
basis for impeachment. Each expert witness argued that pre-federal bench conduct can be the 
basis of impeachment. 65 

Professor Gerhardt explained in his written statement: 

Say, for instance, that the offence was murder — it is as serious a crime as any we 
have, and its commission by a judge completely undermines both his integrity and 
the moral authority he must have in order to function as a Federal judge. The 
timing of the murder is of less concern that the fact of it; this is the kind of 
behavior that is completely incompatible with the public trust invested in officials 
who are sufficiently high-ranking to be subject to the impeachment process. 66 

Professor Amar stated at the hearing: 

Let’s take bribery. Imagine now a person who bribes his very way into office. By 
definition, the bribery here occurs prior to the commencement of office holding. 

But surely that fact can’t immunize the bribery from impeachment and removal. 

Had the bribery not occurred, the person never would have been an officer in the 
first place. 67 


65 Judge Porteous’s attempts to characterize their testimony to the contrary is simply not 
supported by a fair reading of their testimony. 

66 See Written Statement of Professor Gerhardt, supra note 64, at 4. 

67 See Task Force Hearing, Part IV, supra note 17, at 17 (Testimony of Professor Amar). As one 
commentator has explained, impeachment rectifies a fraud in the confirmation process - when it 
is revealed that the true character of the person holding office is not what the Senate was led to 
believe at the time of confirmation: 

The thrust of an impeachment trial is that the individual standing before the Senate is not 
the individual who secured an office by election or appointment. Rather, the later 
disclosure of misconduct revealed critical information about the individual’s virtue or 
ability to hold public office. 

Turley, supra note 3, at 7. 
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Professor Geyh stated: 

[A] quid pro quo arrangement with bail bondsmen ... is the kind of corruption 
that fairly may be characterized as a violation of the public trust. Who cares if it 
occurred before [Judge Porteous took the Federal bench]?” 68 

In addition. Professor John C. Harrison of the University of Virginia Law School has 

submitted his opinion on whether the conduct for which civil officers may be impeached, 

convicted and removed from office includes only actions that took place while the officers hold 

the office that is the subject of the impeachment. He notes: 

Because impeachment is about the interests of the public, and not 
primarily about punishing wrongdoing, it is appropriate that a judgement 
of unfitness may be based on conduct that took place before an office- 
holder’s appointment. Wrongdoing before one enters office can 
demonstrate serious untrustworthiness just as can wrongdoing while in 
office, and the ultimate touchstone in impeachment is whether the people 
can trust the office holder. 69 


68 See Task Force Hearing, Part IV, supra note 17, at 36 (Testimony of Professor Geyh). See 
also Written Statement of Professor Charles Geyh, submitted at the Task Force Hearing, Part IV, 
(Attachment 1 1). 

69 See Letter from Professor John C. Harrison to Alan Baron, Special Impeachment Counsel 
(July 27, 2010) (Attachment 12). 
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2. The Archbald Conviction on the “Omnibus” Count Supports the 
Impeachment of Judge Porteous. 

The impeachment of Judge Robert W. Archbald raised the issue of prior conduct. 70 
There were thirteen Articles of Impeachment brought against Archbald. Six Articles accused 
him of misconduct on the Commerce Court (where he was then assigned at the time of his 
impeachment and trial ); six accused him of misconduct on the district court- his prior judicial 
appointment. Article 1 3, the Article most closely analogous to the Articles of Impeachment 
against Judge Porteous, set forth allegations that involved his conduct on both courts. On this 
Article, the Senate convicted Judge Archbald. 


™Judge Archbald was, at the time of his impeachment, a Judge on the Third Circuit Court of 
Appeals assigned to the Commerce Court. 

The House carefully considered the propriety of brining pre-Commerce Court charges. 
The House’s reasoning for doing so is particularly apt in considering the conduct of Judge 
Porteous: 

It is indeed anomalous if the Congress is powerless to remove a corrupt or 
unfit Federal judge from office because his corruption or misdemeanor, 
however vicious or reprehensible, may have occurred during his tenure in 
some other judicial office under the Government of the United States prior 
to his appointment to the particular office from which he is sought to be 
ousted by impeachment, although he may have held a Federal judgeship 
continuously from the time of the commission of his offenses. Surely the 
House of Representatives will not recognize nor the Senate apply such a 
narrow and technical construction of the constitutional provisions relating 
to impeachments. 

See H.R. Rep. No. 946, Impeachment of Robert W. Archbald, Judge of the United States 
Commerce Court, Report of the Committee on the Judiciary thereinafter “Archbald 
Impeachment Report”), reprinted in IMPEACHMENT: Selected Materials, 93d Cong., 1 st Sess., 
at 175 (1973), as reprinted in . U.S. IMPEACHMENT: SELECTED Materials, I05th Cong., 2d Sess., 
at 11311 (1998). 
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Because debate was closed during the floor vote in the Archbald impeachment, there was 

no formal debate or discussion about the Senate’s jurisdiction to impeach over prior conduct. 71 

The Senators were not required to state their reasons for their votes, yet a small minority of 

Senators did so, and divided equally on the issue of prior conduct with approximately six 

expressing the view one way and approximately six the other. The vast majority of Senators did 

not explain their votes. For example, one Senator stated: 

Mr. Owen: Impeachment is the exercise of political power and not the exercise of 
mere judicial authority under a criminal code. Impeachment is the only mode of 
removing from office those persons proven to be unfit because of treason or high 
crimejs] or misdemeanors. 

Whether these crimes be committed during the holding of a present office 
or a preceding office is immaterial if such crimes demonstrate the gross unfitness 
of such official to hold the great offices and dignities of the people. 

A wise public policy forbids the precedent to be set that promotion in 
office of a criminal precludes his impeachment on the ground of his discovered 
high crimes and misdemeanors in a previous office from which he has just been 
promoted. 

For these reasons it is my judgment that articles 7, 8, 9, etc., in so far as 
they charge crimes committed by Robert W. Archbald while United State district 
judge, comprise impeachable offense and may be alleged against him as judge of 
the Commerce Court. 72 


71 See Proceedings of the U.S. Senate and the House of Representatives in the Trial of 
Impeachment of Robert W. Archbald, 62d Cong., Sen. Doc. 1 140, at 1620-78 (1913). 

72 Id. at 1647. Several other Senators made similar statements. Senator Poindexter stated that: 

[Although the offenses were committed while the respondent was a 
district judge and before we was appointed circuit judge, yet, since the 
penalty for impeachable offenses is not only forfeiture of office, but 
disqualification to hold office thereafter, I am of [the] opinion that the 
offense charged in these articles, although committed before respondent’s 
appointment as circuit judge, nevertheless disqualify him, on impeachment 
therefor [sic], from holding office as such circuit judge or as a Judge of the 
Commerce Court. There is no statute of limitations nor law of limitations 
in impeachment proceedings. 
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Though some Senators argued against impeachment on the district court counts, the fact 

that the Senate ultimately acquitted on those counts means little because the proof on those 

counts was apparently very weak. One Senator specifically noted that he was voting not guilty 

on all but one of the district court counts, but that his vote should not be misinterpreted as 

suggesting that charging prior conduct was improper. Senator Cullom stated: 

I have voted “not guilty” on articles 4, 6, 7, 8, 10, 1 1 and 12, believing that they 
do not constitute the offense of high crimes and misdemeanors, and not because 
the acts were committed w'hile the respondent was a judge of the district court. In 
my opinion the Senate would have jurisdiction to try respondent if the articles 
should warrant such action. 73 

But although it is impossible to determine what motivated the votes of most Senators in 
the Archbald case, since most Senators were silent on the matter, one conclusion is beyond 
question: the Senate voted to convict Archbald on the one count that most closely resembles the 
Article against Judge Porteous and alleged conduct both prior to and during his tenure in the 
current office. 


3. Corrupt Pre-Federal Bench Conduct Has Prevented or Dissuaded 

Judges Throughout History from Ascending to the Federal Bench And 
Caused Others to Resign Rather than be Impeached 

Judge Porteous relies heavily on the fact that there is an absence of direct precedent for 
impeachment based on pre-office conduct. However, it is hardly surprising that most 
impeachments have involved conduct during the course of the judicial tenure. As a general 
matter, persons of dubious integrity are not considered for federal judgeships. Moreover, those 


Id. at 1648. Senator Elihu Root stated: “I have no doubt that respondent is liable to 
impeachment for acts done while he was a judge of the district court and that the Senate has 
jurisdiction to try him for such acts.” Id. at 1650. Senator Gronna stated: “While Judge 
Archbald was not at the time of the impeachment holding the identical office which he did when 
the offense referred to were committed, the office is closely linked to the one he previously held, 
and the duties he was called on to perform were of the same general nature.” Id at 1653. 

73 Id at 1663. 
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individuals who are selected have to survive an FBI background check - a process that is 
intended to weed out applicants with significant misconduct in their backgrounds. In addition, 
applicants with derogatory information in their backgrounds are likely to self-select out of the 
process to avoid an inquiry or examination, which may expose wrongdoing they wish to keep 
concealed, and to avoid having to answer forms falsely under oath or make false statements in 
order to secure the position of federal judge. 

In two instances where it has been discovered that a federal judge has taken the bench 
with undiscovered corrupt behavior in his background, the judge has resigned, thus eliminating 
the need for Congress to consider whether that misconduct warranted impeachment. Further, a 
consideration of the facts associated with those two instances demonstrates that impeachment 
would have been warranted, and indeed inevitable, if they had not resigned. 

One example of a judge who voluntarily resigned to avoid impeachment is Judge Otto 
Kemer. After Judge Kerner became a judge on the Seventh Circuit Court of Appeals, he was 
prosecuted, convicted, and sentenced to jail for his conduct in accepting bribes as the Governor 
of Illinois, well before he assumed the federal bench. Upon his conviction, Members of 
Congress and the press called for him to resign or be impeached . 74 Those calls for resignation or 
impeachment reflect a commonsense recognition that a judge who committed egregious ethical 
misconduct even before he assumed the bench, in this case involving bribery, must be removed 
from the bench. The point in time when that conduct occurred was not important. As one author 
bluntly stated: “[Jjudge Otto Kemer, Jr., of the United States Court of Appeals for the Seventh 


74 Although some small portion of the counts of conviction involved post-Federal bench actions 
(perjury or false statements), the calls for resignation or impeachment did not focus on that 
conduct. 
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Circuit resigned before inevitable impeachment after he was convicted for conduct that preceded 
his service.” 75 

Another example is that of Judge Hebert Fogel of the Eastern District of Pennsylvania, 
who resigned as a way of avoiding scrutiny for pre-federal bench conduct. As described in one 
law review article: 

[J]udge Hebert Fogel of the Eastern District of Pennsylvania remained in office 
for more than a year after he was investigated in 1 976 by the Justice Department 
for business irregularities occurring before he ascended to the bench. Judge Fogel 
invoked the Fifth Amendment when questioned before a grand jury about his role 
in a questionable government contract deal involving his uncle. The New York 
Times reported in November of 1976 that “deputy Attorney General Harold R. 

Tyler, Jr. has let it be known to Judge Fogel that it would be best for the 
reputation of the federal judiciary if he left the bench voluntarily.” Judge Fogel 
resigned about a year later and returned to private practice.” 76 

The suggestion that Judge Fogel, if he had in fact engaged in corrupt government contract deals 

prior to taking the bench, would henceforth be beyond the reach of impeachment, makes no 

sense. 


Thus, it is a rare situation in which serious pre-federal bench misconduct would come to 
light, so the lack of direct precedent is easily explicable. Judge Porteous’s case constitutes 
precisely that rare situation. 

By concealing critical information. Judge Porteous sneaked through the background 
investigation process. His pre-federal bench misconduct in Article II only emerged as a result of 
FBI inquiries into the misconduct of other state judges several years after Judge Porteous had left 
the state court bench. Unlike Judges Kemer and Fogel, he has not resigned, but claims that no 
matter how egregious his pre-federal bench conduct, and no matter if his conduct brings the 

75 See Turley, supra note 3, at 67 (footnote omitted) (emphasis added). 

76 See Emily Field Van Tassel, Resignation and Removals: A History of Federal Judicial Service 
-and Disservice- 1789-1992 . 142 IJ. Pa. I- Rf.v. 333 JR*; f 19931 
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federal courts into disrepute, Congress lacks the power to remove him. Though this is an 
unusual circumstance, it is not one that is beyond Congress’s constitutional impeachment power 
to address and remedy. And, the fact that the post-federal bench disclosure of pre-federal bench 
misconduct has seldom occurred has little to do with whether impeachment would be permitted 
to address it. 

4. The Constitution’s “Good Behavior” Language Does Not 
Set Forth a Substantive Standard of Conduct, But Instead 
Was Intended to Provide for Life Tenure for Federal Judges. 

Judge Porteous has argued that he is entitled to hold his judicial office “during good 

behavior,” and, therefore, the conduct which occurred prior to his taking the federal bench 

cannot constitute a basis for impeachment. By this argument. Judge Porteous fundamentally 

misreads the “good behavior” clause. 

Article III, Section 1, of the Constitution provides: 

Section 1. The judicial Power of the United States, shall be vested in one 
supreme Court, and in such inferior Courts as the Congress may from time to time 
ordain and establish. The Judges, both of the supreme and inferior Courts, shall 
hold their Offices during good behavior, .... 

This provision means only that federal judges shall have life tenure - unless impeached. It does 
not set forth a separate standard for behavior, or in any way limit Congress’s ability to impeach 
and remove for high crimes and misdemeanors - no matter when they occurred. 

First, it would be incongruous for the Constitution to set forth specific grounds for 
impeachment in Article I (treason, bribery, and high crimes and misdemeanors), while at the 
same time providing for a separate and far more vague standard for removal in Article III (failing 
to engage in “good behavior”). 

Second, there is no basis in constitutional history or in the plain reading of the 
Constitution itself that suggests that the “good behavior” clause was intended to limit Congress 


41 



1114 


in considering when conduct must take place to warrant impeachment. If that were the Framers’ 
intent, then the constitutional definition of impeachable conduct could have provided that such 
conduct must occur while the judge is in the office from which impeachment is sought. Or, the 
temporal limitation as to impeachable conduct that Judge Porteous contends is provided by the 
“good behavior’ clause would have been found in Article I (which defined impeachable 
conduct), and not in Article III (which establishes the judiciary). Judge Porteous’s interpretation 
of the reach of the good behavior clause would not permit impeachment for treason or bribery, 
which was not disclosed prior to a judge’s appointment to the bench. 

In explaining why the “good behavior clause” should be understood as meaning “that 
federal judges shall hold tenure for life unless impeached,” 77 Professor Michael Gerhardt 
stressed two points. He noted that the Framers “included the phrase ‘during good behavior’ in 
the Constitution to contrast the unlimited term of federal judges with the fixed terms for the 
president, vice-president and members of Congress.” 78 Second, he noted that the “good 
behavior” language is a lesser standard of conduct than the grounds for impeachment set forth in 
Article I, and that the Framers had rejected “maladministration” as a ground for removal because 
it was so vague. Thus, it would conflict with the structure of the Constitution and the framers’ 
desire for an independent federal judiciary designed to protect citizens from potential 
overreaching of the federal government if so vague a standard as “good behavior” (in Article III) 
were read to make it easier to remove federal judges than the “high crimes and misdemeanor” 
standard in Article I. 79 As Gerhardt concluded: “It defies common sense for the framers to have 

77 Gerhardt, supra note 35, at 83. 

78 Id, 

79 Id. at 84. 
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taken great pains to have purposefully designed such an awkward system for remedying judicial 
misconduct but then implicitly left Congress and the president free to remove judges on identical 
or more lenient grounds through some other, nonspecified, more efficient devices.” 80 
Accordingly, no article of impeachment against any judge has ever stated that the allegedly 
impeachable conduct failed to constitute “good behavior” and thus warranted the judge’s 
removal from office. 

WHEREFORE, because there is simply no persuasive authority for the proposition that 
the Constitutional power to impeach a federal judge cannot be exercised where the misconduct at 
issue occurred prior to appointment. Judge Porteous’s Motion to Dismiss Article II should be 
denied. 

ffl. ARTICLE III PROPERLY ALLEGES CONDUCT THAT 

WARRANTS IMPEACHMENT AND REMOVAL FROM OFFICE 

A. Judge Porteous Misconstrues Article in and Misstates the Facts. 

Judge Porteous argues that Article III should be dismissed because, in essence, it alleges 
nothing more than “errors or inaccuracies,” “common problems,” and “common mistakes” that 
any debtor in bankruptcy may experience. He further argues that it should be dismissed because 
it alleges “private, minor, bankruptcy misconduct.” Both these arguments fail, and his motion 
should be denied. 

Judge Porteous’s first argument, like his arguments to dismiss other Articles, rests on a 
mischaracterization of what the Article charges. Article III alleges more than a mere series of 
errors. To be clear. Article III alleges that Judge Porteous “engaged in a pattern of conduct 
inconsistent with the trust and confidence placed in him as a federal judge by knowingly and 
intentionally making material false statements and representations under penalty of perjury 

80 Id, at 85. 


43 



1116 


related to his personal bankruptcy filing and by repeatedly violating a court order in his 
bankruptcy case." 8 1 The conduct that comprised these false statements, misrepresentations and 
acts is set forth as follows: 

(1) knowingly using a false name and a post office box address to conceal his 
identity as the debtor in the case; 

(2) concealing assets; < 

(3) concealing preferential payments to certain creditors; 

(4) concealing gambling losses and other gambling debts; and 

(5) incurring new debts while the case was pending, in violation of the bankruptcy 
court's order. 82 

The hypothetical situation posed by Judge Porteous - that this conduct could have been 
committed by some other debtor as a result of innocent error 83 - is a red herring. The issue 
before the Senate is whether this conduct, when actually committed by Judge Porteous himself, 
involved his knowing and intentional attempts to dishonestly thwart and evade the bankruptcy 
laws, including lying under oath in order to do so. 

The evidence in the Senate trial will establish the numerous dishonest acts that Judge 
Porteous committed and argue their significance as to the proof of his intent. At this stage, the 
House notes, however, that Judge Porteous’s dishonesty in his bankruptcy filings - concealing 
debts and gambling activities - is similar to the dishonesty reflected in his annual financial 
disclosure statements, which he filed in the years leading up to his bankruptcy, 84 and as reflected 
in Judge Porteous’s conduct in connection with his background check to become a federal judge. 

81 H. Res. 1031. supra note 49, at 5-6. 

82 Id at 6. 

83 See Judge Porteous’s Motion to Dismiss Article III, at 2. 

84 See Porteous Impeachment Report, supra note 26, at 93-95, 
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In addition, Judge Porteous’s factual assertions are simply inaccurate. For example. 
Judge Porteous, at the same time he was signing and preparing his bankruptcy schedules, filed 
for a tax refund in excess of $4,000. When asked about the tax refund at the Fifth Circuit, he 
falsely blamed his bankruptcy counsel, Mr. Lightfoot and he persists with that explanation in his 
Motion to Dismiss Article III. 85 On this particular issue, the House Impeachment Task Force 
Hearing record is telling: 

Ms. KONAR [Impeachment Task Force Counsel], Did Judge Porteous 
ever tell you that on March 23 rd of 2001, he filed his tax return for the year 
2000 and he requested a $4,143 tax refund? 

Mr. LIGHTFOOT. No. 

Ms. KONAR. Did Judge Porteous ever tell you that on April 13 th , 2001, 
which was just 4 days after his bankruptcy schedules were filed, that he 
received that $4,143 tax refund into his bank account? 

Mr. LIGHTFOOT. No. 

Ms. KONAR. Is the information concerning this tax refund that we have 
just discussed something that Judge Porteous should have disclosed to 
you? 

Mr. LIGHTFOOT. I would expect a positive answer to that. Relative to 
the term “liquidated,” if you filed a tax return, you know exactly what you 
are entitled to. So if earlier in the year, let’s say you are October of 2000, 
you can’t have filed your 2000 return yet, the year is not even over, you 
don’t file it until the following year. So if a tax return has been filed and 
there is a liquidated amount and it is owed, and you know that it is owed, 
then it should be in that answer. 

Ms. KONAR. What would you have done if you had found out prior to 
filing Judge Porteous’s bankruptcy schedules that he had filed his year 
2000 tax refund and that he had claimed a $4,000 tax refund? 


85 See Fifth Circuit Transcript, supra note 23, at 80-84. 


45 



1118 


Mr. LIGHTFOOT. I would have amended his schedule to list it, had it 
been absent, and probably informed the trustee, particularly if the meeting 
of creditors hadn't been held yet. I would have mentioned it. 86 

In another attempt to explain away one of the many perjurous statements in his 

bankruptcy filings, Judge Porteous blames his attorney for their scheme to file his initial 

bankruptcy petition under a false name. 87 The fact that his attorney was a willing participant in 

this fraudulent filing does not absolve Judge Porteous of responsibility. Even if his attorney was 

willing to subvert his own legal and ethical obligations, that does not mitigate the wrongfulness 

of the judge’s conduct - particularly coming from someone who must, at times, preside over 

bankruptcy proceedings. 

Whether similar conduct by a private person would warrant a criminal prosecution is a far 
different issue than whether that same conduct by a federal judge on matters that touch centrally 
to his duties, would warrant his removal from office. 88 Article III clearly charges that, by his 
conduct in the bankruptcy proceedings, “Judge Porteous brought his court into scandal and 
disrepute, prejudiced public respect for and confidence in the federal judiciary, and demonstrated 
that he is unfit for the office of federal judge.” 89 


86 See To Consider Possible Impeachment of United States District Judge G. Thomas Porteous, 
Jr., Part III, Hearing Before the Task Force on Judicial Impeachment of the Committee on the 
Judiciary (hereinafter, “Task Force Hearing, Part III”), Ser. No. 1 11-44, 1 1 1th Cong., 1st Sess., 
at 46^17 (Dec. 8, 2009). Judge Porteous stresses that he ultimately complied with the repayment 
plan. This ignores the fact that the repayment plan was procured in bad faith, and the creditors 
would have received more money had Judge Porteous been honest. By not reporting the tax 
refund for example. Judge Porteous in effect stole $4,000 from his creditors. 

87 See Judge Porteous’s Motion to Dismiss Article III, at 7. 

88 Judge Porteous further complains that Article III fails to set forth all the elements of a criminal 
offense. As set forth above, the Articles of Impeachment do not purport to allege violations of 
specific criminal laws and need not do so to sustain a conviction by the Senate. 

89 See H. Res. 1031. supra note 49, at 6. 
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Finally, Judge Porteous distorts the facts in Article III by claiming that the trustee who 
oversaw his bankruptcy case “elected not to take action” after the FBI advised the trustee that 
Judge Porteous had filed his bankruptcy petition using an “incorrect name.” 90 Yet, Judge 
Porteous conveniently fails to note that the letter explaining the bankruptcy trustee’s decision not 
to take action specifically noted that “the FBI has refused to provide the Trustee with any 
evidence of improprieties by debtor. Since [the trustee] has no evidence to support the 
suspicions expressed by the FBI agents, he does not intend to take further action related to these 
allegations.” 91 All of these factual arguments by Judge Porteous, in any event, go well beyond 
the four comers of the Articles of Impeachment and are not properly considered pre-trial. 

B. Personal Misconduct is Recognized as an Appropriate Basis 
for Impeachment. 

Judge Porteous also argues Article III alleges only “private, minor, bankruptcy 
misconduct” that was not the subject of a criminal prosecution. It is clear, however, that 
“private” conduct can be the basis for impeachment. It is likewise clear that Judge Porteous’s 
definition of “minor” - in substance, conduct that was not the subject of a criminal prosecution - 
is unsupportable. In this way, he attempts to distinguish this case from that of Judge Claiborne, 
who was convicted of tax evasion and was thus a convicted felon. But, Judge Porteous’s 
argument flies in the face of the Constitution’s text and is inconsistent with the Senate’s 
resolution in prior impeachments. 


90 See Judge Porteous’s Motion to Dismiss Article III, at 8. 

91 See Letter from attorney Michael Adoue to FBI Agent Homer (April 1, 2004). (A copy of the 
April 1, 2004 Letter from Adoue to Homer is attached to Judge Porteous’s Motion to Dismiss 
Article III as Exhibit 2.) 
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1 . Criminal Prosecution for Personal Misconduct is 
Not Required to Impeach for that Conduct. 

Presumably aware that he cannot prevail on the argument that the Constitution does not 

allow “personal” conduct to be a basis for impeachment. Judge Porteous attempts to argue that 

what the Constitution really means is that a judge cannot be impeached for personal misconduct 

if the Executive Branch failed to prosecute that conduct. Such an argument is contrary to 

overwhelming precedent that makes it clear that a criminal prosecution is wholly irrelevant to 

whether a given course of conduct warrants impeachment. 

The essence of the argument advanced by Judge Porteous was addressed by the House in 

connection with the impeachment of Judge George English for a variety of acts for which he was 

not criminally prosecuted. The Report accompanying the Articles recognized that the fact of 

indictment and prosecution was not relevant to the exercise by Congress of its Impeachment 

power in removing a federal judge. The Report noted there may well be circumstances where 

[a] civil officer may have behaved in public so as to bring disgrace upon 
himself and shame upon the country and ... his name became a public 
stench and yet might not be subject to indictment under any law of the 
United States, but he certainly could be impeached. Otherwise the public 
would in this and kindred cases be beyond the protection intended by the 
Constitution. 92 

Thus, the fact of or lack of federal prosecution is ultimately irrelevant to the issue of 
whether specified conduct rises to the level of a “high crime or misdemeanor” warranting 
impeachment. Under Judge Porteous’s theory of Constitutional interpretation, Congress can 
impeach only if the Department of Justice prosecutes. Aside from the fact that most of the 
impeachments in this country’s history have not followed criminal prosecutions, there is no 


92 See Impeachment of George W. English, Report of the Committee on the Judiciary ”'). 
reprinted in IMPEACHMENT: SELECTED Materials, 93d Cong., 1st Sess., at 162 (1973), as 
reprinted in. U.S. Impeachment: Selected Materials, 105th Cong., 2d Sess., at 1298 (1998). 
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principled basis for Congress - either the House or Senate - to abdicate its constitutionally 
assigned roles associated with the exercise of the impeachment power and cede them to the 
Attorney General of the United States, 

Indeed, the Senate has spoken clearly that the existence of a federal prosecution - even a 

federal criminal conviction - does not drive its consideration of whether the conduct alleged in 

the Articles of Impeachment warrants conviction and removal. Judge Claiborne was ultimately 

convicted and removed by the Senate for his conduct . The Senate acquitted on the Article which 

specifically charged the federal conviction as grounds for impeachment. Similarly, the Senate 

convicted and removed Judge Hastings, even after he was acciuitted in his jury trial. 

The Report accompanying the Articles of Impeachment of Judge Porteous addressed the 

relevance of the fact that the Department of Justice did not prosecute Judge Porteous: 

First, the nature of Congress’s determination whether to impeach is 
fundamentally different from DOJ’s decision whether to prosecute. 

Congress does not decide guilt or innocence with reference to a criminal 
statute. Rather, it is for Congress to make what is in essence a “fitness for 
office” determination. Congress alone has the power to remove an unfit 
Federal judge, and conduct that renders a judge unfit may not necessarily 
violate a criminal statute. 

Second, Congress has an independent responsibility to review the 
evidence and cannot rely on DOJ’s assessment of what the evidence 
reveals. Thus, just as the House heard the evidence involving Judge 
Samuel B. Kent, and before that of Judges Walter Nixon and Robert 
Collins, and did not rely solely on the fact that each of those judges had 
been criminally convicted, so it is proper for Congress to consider and 
review the evidence that relates to the conduct of Judge Porteous, even 
though some of that evidence (but not all) was considered by the 
Department of Justice. 


* * * 

Fifth, the Impeachment Task Force has . . . uncovered new evidence that 
simply was not considered by the Department, . . . [specifically] the Task 
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Force and the Committee had the benefit of the Fifth Circuit hearings 
which expanded on the evidence available to the DOJ. 93 

The Senate is entitled to conclude that Judge Porteous’s dishonest statements and acts in 
his bankruptcy proceedings demonstrate that he cannot be entrusted with upholding the integrity 
of federal judicial proceedings, despite the fact that the Department of Justice declined to 
prosecute. 94 The Senate may likewise conclude that Judge Porteous’s continued presence on the 
federal bench brings the federal judiciary into disrepute, and that conviction is warranted. 

2. Congress Has Rejected a Distinction Between 

Private and Public Conduct in the Impeachment Context. 

a. The Judge Claibome Impeachment. 

There is no distinction between public and private conduct when Congress considers 

impeachable offenses. Judge Porteous’s argument, which rests on the “private” nature of the 

financial misconduct, is fundamentally indistinguishable from the argument that Judge Claibome 

raised and that the Senate Committee rejected in his Impeachment. In that case. Articles of 

Impeachment against Judge Claibome charged him with filing false tax returns. In his motion to 

dismiss, Judge Claibome argued in terms that track Judge Porteous’s claims here, namely, that 

impeachment “was designed to reach those in high places guilty of official delinquencies or 

maladministration” and that the charges against him were “based on alleged private misconduct, 

as distinguished from official misconduct.” 95 In its response, the House stressed that nothing in 


93 See Porteous Impeachment Report, supra note 26, at 1 42^13. 

94 See Complaint of Judicial Misconduct Concerning The Honorable G. Thomas Porteous, Jr., 
filed by the Department of Justice, at 1 (May 18, 2007). (A copy of the DOJ Complaint is 
attached to Judge Porteous’s Motion to Dismiss Article III as Exhibit 1. It is also marked as HP 
Exhibit 4 on the House’s Exhibit List.) 

95 See [Judge Claiborne’s] Motion to Dismiss the Articles of Impeachment on the Grounds They 
Do Not State Impeachable Offenses at 3, reprinted in Report of the Senate Impeachment Trial 
Committee. Hearings before the Senate Impeachment Trial Committee. United States Senate . 
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the text of the Constitution supported the private / public distinction and stated that if the 
Framers sought impeachment to be limited to “official” conduct, they certainly could have 
included such a limitation in the Constitution. Moreover, as the House explained in Claiborne: 

A review of the history of the impeachment provisions in the 
Constitution demonstrates the error in Judge Claiborne’s argument. The 
same narrow view of impeachable offenses expressly was offered and 
rejected by the Framers of the Constitution. 

The Constitutional Convention convened on July 20, 1787, to 
consider the impeachment provisions. As originally drafted, the 
impeachment clause provided that the President should be “removable on 
impeachment and conviction of malpractice or neglect of duty.” 1 The 
Records of the Federal Convention of 1787 69 ( M. Farrand ed. 1911) 

(hereinafter Farrand ). The provision was subsequently revised to make 
the President impeachable for “treason, bribery or corruption.” 2 Farrand . 
supra , at 185-86. On September 8, 1787, Colonel Mason moved to add 
the phrase “or maladministration” after “bribery.” He argued that 
“maladministration” was already a ground for impeachment in five State 
constitutions. In response, James Madison objected that 
“maladministration” was too narrow a standard. Mason soon withdrew his 
amendment and substituted the phrase “or other high crimes and 
misdemeanors.” The formulation was accepted, along with an amendment 
to extend the impeachment sanction to the Vice President and all other 
civil officers. Id., at 552. The Framers thus rejected, at two separate 
junctures, the concepts of professional “malpractice” or 
“maladminstration” as the sole basis for the impeachment of federal 
officials. 96 

At the oral arguments, Judge Claiborne’s counsel repeated the arguments he had made in 
his written motion, arguing, for example: “[Ojur position, of course, is that there is no allegation 
at this point in time that the behavior of Judge Claiborne in any way was related to misbehavior 


(hereinafter “Claiborne Impeachment Report”) S. Hrg. 99-812, 99th Cong., 2d Sess., at 244, 246 
(1986). As to whether “non-official” conduct could constitute a basis for impeachment. Judge 
Claiborne further went on to argue: “[ojffenses not immediately connected with office, such as 
murder, burglary, and robbery, are left to the ordinary course of judicial proceedings, while 
impeachment was historically limited to misconduct in office.” Id. 

96 See [The House of Representatives’] Opposition to [Judge Claiborne’s] Motion to Dismiss 
Articles of Impeachment for Failure to State Impeachable Offenses at 3-4, reprinted in Claiborne 
Impeachment Report, supra note 96, at 443-44. 
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in his official function as a judge; it was private misbehavior. And we submit that, based on that 
private conduct, it is not an impeachable offense.” 97 In response, House Manager Kastenmeier 
reiterated: “As has been pointed out, it would be absurd to conclude that a judge who had 
committed murder, mayhem, rape, or perhaps espionage in his private life, could not be removed 
from office by the U.S. Senate.” 

The Senate Impeachment Trial Committee resolved this issue on the merits. After noting 

that he lacked the authority to dismiss the Article, Chairman Mathias nonetheless ruled: 

There is neither historical nor logical reason to believe that the Framers of 
the Constitution sought to prohibit the House from impeaching and the 
Senate from convicting an officer of the United States who had 
committed treason or bribery or any other high crime or misdemeanor 
which is a serious offense against the government of the United State and 
which indicates that the official is unfit to exercise public responsibilities, 
but which is an offense which is technically unrelated to the officer’s 
particular job responsibilities. 98 

The House urges the Senate Committee to follow the Claiborne Committee’s disposition of this 
issue. 


b. The Judge Walter Nixon Impeachment 
The Judge Walter Nixon impeachment in 1989 further illustrates the inapplicability of the 
private conduct versus official conduct distinction and provides additional grounds to reject 
Judge Porteous’s claims. In that case. Judge Nixon had attempted to persuade a local Sheriff to 
go easy on the prosecution of one of Judge Nixon’s business associates, an individual who had 
provided Judge Nixon with lucrative investment opportunities. Thereafter, when investigated for 

97 See Proceedings of the Senate Impeachment Trial Committee [Judge Claiborne], Statement of 
Oscar Goodman, Esq. (counsel for Judge Claiborne) (Sept. 10, 1986), reprinted in Claiborne 
Impeachment Report, supra note 96, at 77. 

98 See Proceedings of the Senate Impeachment Trial Committee [Judge Claiborne], Statement of 
Senator Mathias (Sept. 10, 1986), reprinted in Claiborne Impeachment Report, supra note 96, at 
113-14. 
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bribery for having taken things of value from the business associate, Judge Nixon lied to the FBI 
and the Grand Jury' and denied he had spoken to the Sheriff. Ultimately, Judge Nixon was 
impeached for lying to the FBI and committing perjury before the Grand Jury. 

The Judge Nixon Impeachment establishes the propriety of impeachment when it is 
shown that a federal judge made false statements under oath and took other acts of concealment 
to interfere with a federal judicial proceeding, even one which had no bearing on any case in his 
own courtroom. Judge Porteous’s false statements and pattern of concealment in the bankruptcy 
case are therefore well within the Nixon precedent. 

WHEREFORE, Article III properly alleges that the conduct of Judge Porteous in his 
bankruptcy case justifies his conviction and removal from office. Specifically, by his 
bankruptcy-related misconduct, “Judge Porteous brought his court into scandal and disrepute, 
prejudiced public respect for and confidence in the Federal judiciary, and demonstrated that he is 
unfit for the office of Federal judge.” This properly sets forth a compelling basis forjudge 
Porteous’s conviction and removal. Judge Porteous’s Motion to Dismiss Article III should be 
denied. 

IV. ARTICLE IV PROPERLY ALLEGES CONDUCT THAT 

WARRANTS IMPEACHMENT AND REMOVAL FROM OFFICE 

In his Motion to Dismiss Article IV, Judge Porteous grossly mischaracterizes what 
Article IV actually charges. Judge Porteous claims that “Article IV is nothing more than a 
statement by the House that, in the House’s view. Judge Porteous should have been embarrassed 
by the facts alleged in Articles I and II.” 99 He goes on to argue that “[i]f Judge Porteous were 
convicted on the basis of Article IV, the Senate would be asserting the right to remove a judge 
because it believes that a judge should have viewed an uncharged and unproven allegation to be 
99 See Judge Porteous’s Motion to Dismiss Article IV, at 2. 
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‘embarrassing.’” 100 Reading Judge Porteous’s Motion, one would be under the impression that 
Judge Porteous was asked on several occasions nothing more than to reveal “embarrassing” 
information. This is a mischaracterization of what occurred. 

What Article IV actually alleges is that during his background check to determine his 
qualifications to be a federal judge, Judge Porteous made a series of materially false statements, 
as follows: (1) denying under oath on his Supplemental SF-86 that there was anything “in his 
personal life that could be used by someone to coerce or blackmail him, or if there was anything 
in his life that could cause an embarrassment to Judge Porteous or the President if publicly 
known;” (2) “falsely [telling] the Federal Bureau of Investigation on two separate occasions that 
he was not concealing any activity or conduct that could be used to influence, pressure, coerce, 
or compromise him in any way or that would impact negatively on his character, reputation, 
judgment, or discretion,” and (3) representing under oath on a Senate Judiciary Committee 
Questionnaire that, to the best of his knowledge, he did ‘“not know of any unfavorable 
information that may aiffect [his] nomination.’” 101 

Article IV alleges that these statements were false because, in truth and in fact, as Judge 
Porteous well-knew, he had engaged in corrupt relationships with attorneys Creely and Amato, 
and with bail bondsman Louis Marcotte. Contrary to Judge Porteous’s description of Article IV, 
Judge Porteous is not charged with having concealed the “allegation” of improper relationships, 
he is instead charged with having made false statements to conceal the actual underlying 
conduct. Judge Porteous knew that such information would have been material to the White 
House and the Senate, and that he would not have been nominated or confirmed had he been 

100 Id. at 3. 

101 H. Res. 1031, supra note 49, at 7-8. 
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truthful about these relationships. 102 As further proof of knowledge that certain information 
would have been material, Judge Porteous did not set aside the criminal conviction of one of the 
Marcottes' employees until after his confirmation proceeding, which demonstrates that Judge 
Porteous understood what the Senate was looking for and which shows his mens rea. 103 

Judge Porteous goes on to argue that the background check questions, as he repeatedly 
mischaracterizes them, were “vague, ambiguous, . . . nebulous [and] are incapable of being 
proven false.” 104 Notwithstanding Judge Porteous’s claims, the information that was sought by 


102 Because an impeachment proceeding is not a criminal prosecution, analogies to the criteria 
for Federal indictments are irrelevant. Nonetheless, the House notes that there is at least one 
recent criminal case where an individual was prosecuted by way of a guilty plea for false 
statements arising from his having falsely stated to an investigator as part of a security 
investigation that he had not “engaged in conduct which would . . . make him vulnerable to 
coercion . . .” See Criminal Information, U.S. v. Kevser . Case No. l:05-CR-543 (E.D. Va. Dec. 
12,2005): 

Count Three 

On or about August 9, 2004, in Arlington, Virginia, in the Eastern District 
of Virginia, the defendant ... did knowingly, willfully, and unlawfully 
make material false, fictitious, and fraudulent statements and 
representations, and conceal material facts , in a matter within the 
jurisdiction of an agency within the executive branch of the Government 
of the United States; to wit, on or about the above date, [defendant] falsely 
stated to an investigator . . . that he had not engaged in conduct which 
would may make him vulnerable to coercion, exploitation, or pressure 
from a foreian government . 

(In violation of Title 18, United States Code, Section 1001(a)). 

(emphasis added) (Attachment 13). The “vulnerable to coercion, exploitation, or pressure from a 
foreign government” language is, in material respects, indistinguishable from the “influence, 
pressure, coerce, or compromise” language at issue in Article IV in this case. 

IM §S£ Porteous Impeachment Report, supra note 26, at 74-75. 

0 See Judge Porteous’s Motion to Dismiss Article IV, at 12. 
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the questions could not be more obvious. As Professor Amar testified before the House 
Impeachment Task Force: 

[E]veryone knows what is actually at the core of the question[s]. Are you 
an honest person? Are you a person of integrity? Do you have the 
requisites to hold a position of honor, trust, and profit? Do you have 
judicial integrity? That is at the core of all these questions. That is not at 
the periphery. 

And what he lied about was his gross misconduct as a judge: taking 
money from parties, taking money in cash envelopes, not reporting any of 
this to anyone. . . . 


* * * 

[W]e know what those questions at their core [were] about, and he lied at 
the core. There is vagueness at the periphery, but this was really central. 105 

Judge Porteous notes that Congress has never instituted impeachment proceedings for 

failing to disclose information. 106 However, the reasons that impeachment is appropriate for 

Judge Porteous’s conduct are manifest. If impeachment were not permitted, then an individual 

who attained his judicial position by fraud would, in essence, be immune from removal. Judge 


105 See Task Force Hearing, Part IV, Testimony of Professor Akhil Amar. supra note 64, at 34- 
35. Professor Amar further noted that these questions did not constitute some sort of “trap” for 
the unwary: “All he has to do is simply say, I do not wish to be considered for this position.” Id. 
at 42. 

106 Judge Porteous has put together a list of persons who have been reported in the press as 
having made false statements of one sort or another in the confirmation process. These include a 
true hodgepodge of fact patterns, including instances of obvious innocent error and 
misstatements that were corrected prior to confirmation. Notably, none of the cases involved the 
willful concealment of potentially criminal misconduct by an appointee to become a Federal 
judge. When applicants did conceal such conduct, as with Cisneros and Kerik, they were in fact 
subject to criminal prosecution. Moreover, there is a significant difference between appointees 
to the Executive Branch and appointees to the Federal bench. As a practical matter, Congress 
has oversight power of the Executive Branch, and the positions at issue are not lifetime 
appointments. The individuals can be removed - and will inevitably be removed - by the 
process of elections and the workings of the political process. The Judge Bybee example is 
particularly inapposite, because there is no contention that Judge Bybee made any false 
statements to the Senate in connection with his confirmation. 
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Porteous views Senate confirmations as a game of hide the ball - there is no need to disclose 
anything you do not expect the Senate to learn of on its own, and, once confirmed, a federal 
judgeship is a lifetime safe harbor. While that may be the system that Judge Porteous would 
have the Senate adopt, it is certainly not one contemplated by the Constitution. As the House 
Report noted: 

For reasons set forth in the discussion of Article II, it is appropriate 
to consider pre-Federal bench conduct as a basis to impeach. Even though 
Judge Porteous did not make the statements in a judicial capacity, and 
even though this conduct did not carry over into his tenure as a Federal 
judge, the false statements corrupted the judicial appointment and 
rendered it illegitimate from its inception. As Professor Amar testified 
before the Task Force, after stating why pre-Federal bench “bribery” 
would constitute impeachable conduct: 

Now what is true of bribery is equally true of fraud. A 
person who procures a judgeship by lying to the President 
and lying to the Senate has wrongly obtained his office by 
fraud and is surely removable via impeachment for that 
fraud. 

Professor Gerhardt agreed that “lying to or defrauding the Senate in order 
to be approved as a Federal judge” is likely to justify impeachment. First 
of all, that conduct is serious as a stand-alone matter in that it “plainly 
erodes the essential, indispensable integrity without which a Federal judge 
is unable to do his job.” Professor Gerhardt noted, however, that in the 
case of Judge Porteous, it is not necessary to determine whether the false 
statements themselves demonstrated his unfitness. 


For, by defrauding the Senate in his confirmation 
proceedings, Judge Porteous has engaged in misconduct 
that is egregious and has a more than obvious connection to 
his present position. The nexus is that Judge Porteous 
deprived the Senate of information that would undoubtedly 
have changed the outcome in his confirmation hearing. His 
failure to disclose is nothing less than an attack on the 
integrity of the confirmation process and an affront to the 
constitutional responsibilities of the President and the 
Senate. 107 


107 See Porteous Impeachment Report, supra note 26, at 22-23 (citing Task Force Hearing, Part 
IV) (footnotes omitted). The obvious propriety of impeachment on this conduct - fraud in the 
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Finally, Judge Porteous alleges that the Senate was aware of many of the facts that 
Article IV alleges that he concealed. There is nothing to suggest that the Senate was made aware 
of the corrupt relationships Judge Porteous had with Creely, Amato, or the Marcottes. It is 
inconceivable that these facts would not have been material to the Senate as it considered Judge 
Porteous’s candidacy for the federal bench. That is why he lied. As to Judge Porteous’s 
relationships with those in the bail bonds industry, for example, he notes that the FBI 
background check contained certain anonymous information suggesting that the Judge had 
corrupt relationships with bondsmen and attorneys. However, Judge Porteous has it backwards 
and misses the significance of this fact. The existence of these general allegations only increases 
the significance of Judge Porteous’s false statements - under oath or to the FBI - since he was 
well aware of information that would negatively impact on his confirmation. 

Indeed, it was precisely the existence of these allegations that caused the FBI to interview 
Judge Porteous a second time, and to ask him yet again whether there was anything in his 
background that “might be the basis of attempted influence, pressure, coercion or compromise, 
and/or would impact negatively on his character, reputation, judgment or discretion.” 108 These 
allegations compound the materiality of Judge Porteous’s denials. Because the second interview 
followed up on allegations of impropriety. Judge Porteous had no doubt as to the information 
that was sought by the questions, and the information he was concealing by his answers. Judge 
Porteous’s comments that the curatorships assigned to Creely were a matter of public record 
obviously omits the important part of that story - namely, that Creely gave Judge Porteous a 
portion of the money he received from those same curatorships. This relationship - of obvious 

confirmation process - is yet another example of the propriety of impeachment for pre-Federai 
Bench conduct. 

108 See August 18, 1994 FBI Interview of Judge Porteous. supra note 14,at2-3. 
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potential importance to the Senate in determining whether Judge Porteous should be confirmed - 
was concealed. 

WHEREFORE, Article IV properly alleges conduct warranting Judge Porteous’s 
impeachment based on Judge Porteous defrauding the Senate and lying to the FBI in order to 
obtain the office of federal judge. Judge Porteous’s Motion to Dismiss Article IV should be 
denied. 

V. THE ARTICLES OF IMPEACHMENT DO NOT IMPERMISSIBLY 

AGGREGATE DISCRETE ALLEGATIONS 

Judge Porteous claims that the structure of the Articles of Impeachment aggregates a 
series of discrete allegations, in violation of both Article I, Section 6 and Article II, Section IV of 
the Constitution. He argues that the Articles of Impeachment as drafted are contrary to the 
approach used in “prior impeachments.” 109 He argues further that the Senate, therefore, should 
dismiss all of the Articles or, in the alternative, should require voting on each specific factual 
predicate claim within each Article. Judge Porteous’s arguments are wrong on the law and 
wrong in their characterization of the impeachment Articles and of the history of impeachment 
convictions by the Senate. There is no basis for granting the relief he seeks, and the motion 
should be denied. 

Regarding Judge Porteous’s first argument, he is wrong that the Constitution bars the 
Senate from considering and convicting a federal official based on an Article of Impeachment 
with multiple factual predicates. Judge Porteous cites two constitutional provisions, neither of 
which supports his claim. First, he claims that aggregation would violate the requirement that to 
convict in an impeachment, the Senate must provide “Concurrence of two-thirds of the members 

109 See Judge Porteous’s Motion to Dismiss the Articles of Impeachment as Unconstitutionally 
Aggregated, at 4. 
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present,” 1 10 But the House has framed its Articles and the Senate will vote on them up or down. 
If two-thirds of the Senators present vote to convict, Article Ps two-thirds requirement will 
plainly be satisfied. No more is required. Second, Judge Porteous claims that if the Senate 
convicts on the Articles as presented, it would “deprived Judge Porteous, the public, and the 
historical record of a clear finding” as to the basis for removal from federal office. 111 This 
argument is deficient on its face: the basis for the removal from office is precisely the course of 
conduct set forth in the Articles, which is and will be in the clear historical record, and the 
contents of which have long been known to Judge Porteous. 

Regarding Judge Porteous’s second argument, he fails to acknowledge the historical 
examples of Senate precedent that directly support Articles of Impeachment with multiple factual 
predicates. In the Judge Nixon Impeachment, Judge Nixon sought to dismiss Article III, which 
repeated the allegations of the Articles I and II, and, as alleged by Judge Nixon, contained 
fourteen separate allegations of false statements to the FBI and the federal grand jury. The 
Senate Committee specifically rejected Judge Nixon’s argument that this charge was 
inappropriate, noting that the Article set forth “an intelligible and adequately discrete charge;” 
“[t]he House has substantial discretion in determining how to aggregate related alleged acts of 
misconduct in framing Articles of Impeachment and has historically frequently chosen to 
aggregate multiple factual allegations in a single impeachment articlej;]” and “[t]he House’s 
itemization of the fourteen particular statements . . . serves to give Judge Nixon fair notice of the 


110 Id at 1. 

111 Id. at 2. 
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contours of the charge . . . ,” 112 Similarly, in the Judge Halstead Ritter Impeachment, Judge 
Ritter was convicted on an omnibus Article - which, in substance, restated the allegations from 
the other articles, on all of which he had been acquitted . 113 Judge Porteous does not (and could 
not) credibly claim that any of the Articles against him are “omnibus” in this sense. These 
examples, which ultimately supported the conviction and removal of Judge Ritter, confirm just 
how farfetched Judge Porteous’s aggregation theory is. 

Regarding his third argument, not only does Judge Porteous misstate the constitutional 
limits and historical evidence informing the Senate’s method of decision as to whether removal 
is warranted, he badly mischaracterizes the Articles of Impeachment themselves. Each Article 
describes a course of conduct in pursuit of a unitary end, pursued through a combination of 
means. Article I describes Judge Porteous’s improper conduct while presiding over the Liljeberg 
case, arising from his concealed corrupt financial relationships with attorneys Creely and Amato; 
Article II describes Judge Porteous’s corrupt relationship with Louis and Lori Marcotte and 
provides the details of what he received from the Marcottes and what he did for them; Article III 
describes the numerous dishonest acts and false statements under oath by Judge Porteous to 
deprive his creditors and the bankruptcy court of the truth surrounding his financial 
circumstances and Judge Porteous’s violations of a bankruptcy court order; and Article IV 
describes Judge Porteous’s false statements during his background check to becoming a federal 
judge, in which he knowingly concealed his corrupt relationships with attorneys Creely and 

112 See [Judge Nixon] Impeachment Trial Committee Disposition of Pretrial Motions, First 
Order, at 4 (July 25, 1989), reprinted in Nixon Senate Impeachment Report, supra note 8, at 322- 
23. 

1 13 Impeachment of Halsted L. Ritter, Report of the Committee on the Judiciary , reprinted in 
Impeachment: Selected Materials, 93d Cong., 1st Sess., at 188 (1973), as reprinted in. u.s. 
Impeachment: Selected Materials, 105th Cong., 2d Sess., at 1324 (1998). 


61 



1134 


Amato and with bail bondsmen Louis and Lori Marcotte. Even though each of these separate 
schemes are comprised of several discrete acts, each Article describes a single coherent scheme. 

The Articles against Judge Porteous easily withstand scrutiny under the criteria suggested 
by Senate precedent: each is intelligible and discrete, each constitutes a proper exercise of the 
House’s discretion in specifying the conduct by Article for which the House has determined 
impeachment and removal are warranted, and each provides Judge Porteous fair notice of the 
contours of the charge. The House has properly framed its Articles, and the Senate will vote on 
them up or down. 1 14 There is no colorable constitutional violation from this method of 
impeachment trial, and no remotely credible basis for dismissal of the Articles prior to trial. 

WHEREFORE, Judge Porteous’s Motion to Dismiss the four Articles of Impeachment or 
to require a series of separate preliminary votes should be denied. 

CONCLUSION 

WHEREFORE, for all the foregoing reasons, Judge Porteous’s Motions to Dismiss the 
Articles of Impeachment should be denied. 


114 See H. Res. 1031, supra note 49. The Articles of Impeachment against Judge Porteous are 
attached to this Consolidated Opposition at Attachment 7. By way of comparison, the House 
attaches to this Consolidated Opposition the Articles of Impeachment of Judges Archbald and 
Ritter, respectively (Attachments 14 and 15). Even a cursory review of these Articles reveals 
how straightforward and narrow the Articles are in this case, as contrasted with Articles from 
priorjudicial impeachments. 
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Respectfully submitted. 





Alan I. Baron 

Special Impeachment Counsel 


Managers of the House of Representatives: Adam B. Schiff, Bob Goodlatte, Zoe Lofgren, Henry 
C. “Hank” Johnson, F. James Sensenbrenner, Jr, 

July 28, 2010 
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FEDERAL BUREAU OF INVESTIGATION 


Date of transcription 


7/8/94 


GABRIEL THOMAS PORTEOUS, JR., Judge, Division A, 24th 
Judicial District Court, Parish of Jefferson, was interviewed at 
his place of business, JEFFERSON PARISH COURTHOUSE, Gretna, 
Louisiana 70053, 504/364-3850. PORTEOUS was advised that he was 
being interviewed as a result of a request for the FBI to conduct 
a background investigation concerning his candidacy for U.S. 
District Judge, Eastern District of Louisiana. PORTEOUS was 
advised that the scope of the questions asked during the inter- 
view was not necessarily limited to the timeframe on the SF-86 
and that his response to each question should cover his entire 
adult life, since age 18. It was also pointed out the PORTEOUS 
that Question 23 on the SF-86, pertaining to "Police Record," 
covers activities since his 16th birthday. 

PORTEOUS currently resides at 4801 Neyrey Drive, 
Metairie, Louisiana, which is the only property he owns at this 
time. PORTEOUS attended LOUISIANA STATE UNIVERSITY AT NEW 
ORLEANS (LSU-NO), from September, 1964, to May, 1968, while he 
resided with his family at 2218 Madrid Street, New Orleans, 
Louisiana. LSU-NO is known as the UNIVERSITY OF NEW ORLEANS 
(UNO) today. PORTEOUS was employed by BAKER'S SHOE STORES as 
listed in his application the summer after his graduation from 
high school and during his attendance at LSU-NO. 

After graduation from LSU-NO in May, 1968, PORTEOUS 
continued to work for BAKER'S SHOE STORES during the summer. 
During PORTEOUS' attendance at LSU LAW SCHOOL in Baton Rouge, 
Louisiana, he continued to work part-time for BAKER'S and 
affiliated shoe stores in Baton Rouge. He believes BAKER'S is 
owned by EDISON SHOES. After PORTEOUS' first year of law school, 
from May, 1969, to approximately August, 1969, he resided with 
his parents on Madrid Street for a few months while he prepared 
for his wedding. PORTEOUS said that after graduation from law 
school in May, 1971, he was preparing for the Bar examination 
which he took in late June or early July, 1971. He believes he 
began working at the Office of the Attorney General, State of 
Louisiana, throughout the Summer of 1971, before becoming Special 
Counsel there in September, 1971. 


investigation on 7/6 & 7/8/94 «t Gretna, Louisiana File # 77A-HQ- F 
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PORTEOUS advised that from July, 1982, until August, 
1984, he was employed part-time as a city attorney for the City 
of Harahan, simultaneously working as a Jefferson Parish District 
Attorney. Ke advised that the law firm of EDWARDS, PORTEOUS, & 
AMATO that he had been with beginning January, 1973, is the firm 
that evolved into PORTEOUS & MUSTAKAS, of which he was a partner 
until August, 1984. PORTEOUS said that he was employed part-time 
with B&L ASSOCIATES from August, 1970, to May, 1971, while at the 
same time working part-time for BAKER'S. He said that he was 
basically "on call" for B&L ASSOCIATES to conduct interviews and 
take statements. 

PORTEOUS said that he does not really have a supervisor 
currently but listed HUGH COLLINS on his application as COLLINS 
is the judicial administrator for the state of Louisiana. 

PORTEOUS said that he has no personal or business 
credit issues, including but not limited to repossessions, 
delinquent student loans, debts placed for collection, or 
bankruptcy. He advised that he is current on all Federal, State, 
and local tax obligations, including but not limited to income 
taxes, Medicare taxes. Social Security taxes, and unemployment 
taxes. PORTEOUS said that the only back payment of taxes he has 
had to make was either in 1974, 1975, or 1976 when he was with 
the firm EDWARDS, PORTEOUS & LEE. He advised that upon an 
Internal Revenue Service (IRS) audit, the firm was advised that 
advances the firm paid for filing fees could not be considered 
expenses, as the firm had indicated on their tax returns. The 
firm paid the taxes on the difference of taxable income excluding 
the filing fees as expenses. 

PORTEOUS stated that other than the civil suits listed 
on the supplement to his SF-86, he has not been involved in any 
civil suits as a plaintiff or defendant, to include divorces. 
PORTEOUS said that he has had no involvement in criminal matters 
as a suspect or subject or any criminal charge, arrest, or 
conviction. 

PORTEOUS said that he had not been denied employment or 
been dismissed from employment, to include the Federal sector. 
PORTEOUS advised that he has had no contact with official repre- 
sentatives of foreign countries. 
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PORTEOUS said he is not concealing any activity or 
conduct that could be used to influence, pressure, coerce, or 
compromise him in any way or that would impact negatively on the 
candidate's character, reputation, judgement, or discretion. 

PORTEOUS stated that he has had no professional 
complaints or any non-judicial disciplinary action against him, 
to include Bar Association grievances, Better Business Bureau 
complaints, student or military disciplinary proceedings. Equal 
Employment Opportunity complaints, and Office of Professional 
Responsibility inquiries. PORTEOUS said that in his official 
capacity, he, along with all judges in the 24th Judicial District 
court, was sued by SHURMAINE DE GRANGE and IDA WILLIAMS for 
alleged discrimination. He said that both petitioners were 
former employees of the late Judge LIONEL COLLINS. The suit is 
referred to in PORTEOUS' supplemental SF-86. 

PORTEOUS advised that he is not involved in any 
business or investment circumstances that could or have involved 
conflicts of interest allegations. 

PORTEOUS said that he has had no psychological 
counseling with psychiatrists, psychologists, or other qualified 
counselors, including marital counselors. 

PORTEOUS said that he has not abused alcohol or 
prescription drugs or used illegal drugs, to include marijuana, 
during his entire adult life. He has had no participation in 
drug or alcohol counseling/rehabilitation programs since age 18. 


PORTEOUS advised that he has had no involvement in any 
organization which advocates the use of force to overthrow the 
U.S . Government or any involvement in the commission of sabotage, 
espionage, or assistance of others in any of these acts. 

PORTEOUS knows of no current or past circumstances that could 
have a bearing on his suitability for Federal employment or 
access to classified information. 

PORTEOUS advised that he has no current membership in 
any organization or social/private club which restrict membership 
on the basis of sex, race, color, religion, or national origin. 
PORTEOUS currently is a member of the following: American Bar 
Association, Jefferson Bar Association, American Judges 
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Associations, American Judicature Society, Louisiana District 
Attorney's Association, 4th and 5th Circuit Judges Association, 
Chateau Golf and Country Club, and St. Clement of Rome Men's 
Club. PORTEOUS has held the office of President of the 4th and 
5th Circuit Judges Association within the last five years but 
does not currently hold that position. PORTEOUS advised that St. 
Clement is the church which he attends. He said that within the 
church there is a women's and men's club which have different 
functions in the church. 

PORTEOUS advised that sometime between 1979 and 1982, 
he was a member of the Mardi Gras krewe of CAESAR for two years. 
The Mardi Gras krewe is an organization which sponsors a parade 
and other festivities during Mardi Gras. He advised that this 
was an all-male krewe at the time, but he is not sure what its 
membership consists of currently. PORTEOUS did not hold an 
office in this organization. 


PORTEOUS advised that he has not written any articles 
for publication or made any major speeches. He said that he 
gives a presentation annually to the Jefferson Bar Association on 
topics such as conflicts of interest and medical malpractice. He 
has given presentations to the Louisiana. Bar Association and the 
Louisiana Judicial College as well. These presentations consist 
of an outline, a short synopsis, and case examples for the 
continuing legal education of these organizations' members. 

PORTEOUS said that he has been taking out student loans 
for his son through a "Parent-Plus" Program at FIRST NATIONAL 
BANK OF COMMERCE (FNBC) , New Orleans, each semester. Repayment 
of these loans had been deferred until his son's graduation until 
recently. PORTEOUS advised that on March 7, 1994, he received 
his first notice that payment on the loan was due. By this time, 
it was overdue. In April, 1994, he received forms to fill out 
for deferment of payment until his son's graduation. He filled 
the forms out, and the school signed them on April 14, 1994. On 
May 3, 1994, PORTEOUS received a letter of ineligibility for 
deferment since the parent is paying back the loan. On May 25, 
1994, he sent the lending institution a request for forbearance 
on the debt because of the confusion over eligibility for. 
deferment. PORTEOUS then paid $96.83 to FNBC which covered 
accrued interest and, on June 28, 1994, commenced making payments 
as scheduled. PORTEOUS said this loan is now current. 



1144 


FD-302a (Rev. 11-15-43) 


77A-HQ- F 


Cwllau.tloBofFD-MlcI GABRIEL THOMAS PORTEOUS, JR. . Op J/± £ 


PORTEOUS advised that he has seen a plastic surgeon for 
surgery on his ear whose name is Dr. GUSTAVE COLON. He said his 
internist is Dr. ROBERT SONGY. 

PORTEOUS provided the supplement to his SF-86 with 
Attachments 1 & 2 to the interviewing Agents. PORTEOUS signed an 
FD-465, Medical Release Form, at this time. Also provided to the 
Agents was a copy of certification from Chief Disciplinary 
Counsel, Louisiana State Bar Association, stating that there is 
no pending or past record of any complaint, grievance, — 
disciplinary action, or disciplinary proceeding against-poRTEOUS. 


a 
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Judge THOMAS PORTEOUS, Louisiana State Court Judge for 
the 24th Judicial District, was interviewed in his office located 
in Gretna, Louisiana (LA) , regarding information received from 
confidential source, NO T-6, on August 8, 1994. 

PORTEOUS stated that he was somewhat aware of the 
nature of the inquiry due to his Criminal Court Clerk, JOLENE 
ACY, having been interviewed by this interviewing Agent on the 
previous day. ACY had related to Judge PORTEOUS a summation of 
that interview. PORTEOUS was initially asked if he recalled 
having been involved in a bond reduction matter for a criminal 
defendant named KEITH KLINE, who was arrested by the Jefferson 
Parish Sheriff's Office on a cocaine charge in March, 1987. 

Judge PORTEOUS could not specifically recall a bond reduction 
matter involving this named individual, but after being provided 
with some of the information obtained from NO T-6, PORTEOUS 
seemed to recall that this individual, who already had an 
extensive criminal history involving narcotics violations, had a 
very high bond initially set. Upon request from the arresting 
officer or possibly Deputy Chief RICHARD RODRIGUE, who is in 
charge of Criminal Detectives for the Jefferson Parish Sheriff's 
Department (JPSD) , he reluctantly agreed to reduce the bond, 
PORTEOUS stated that if the incident that he is recalling is in 
fact an incident that involved the named subject, KEITH KLINE, 
the agreement to reduce the bond was based on reporting from a 
JPSD officer that £ 

E PORTEOUS further stated that if this was 

the incident he is attempting to recall, then Assistant District 
Attorney PAT MC GINNITY, (who is currently in private practice as 
a criminal defense attorney, with office located on Girod Street, 
New Orleans, LA, telephone p-i would have been 

involved in the bond reduction discussion. PORTEOUS stated that 
it is routine. for the prosecuting attorney along with the 
arresting officer to be involved in a discussion regarding any 
bond reductions. PORTEOUS could not recall any involvement of a 
girlfriend of KEITH KLINE in monetary transactions regarding the 
bond reduction. Furthermore, PORTEOUS categorically denied that 
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he was paid a sum of $10,000, or for that matter, any sum in 
exchange for an agreement to reduce the bond for KEITH KLINE. 

With regards to an allegation that PORTEOUS had 
received $1,500 to reduce a bond in a matter involving a TRACY 
IRELAND, who had been arrested for theft, PORTEOUS, already 
having been aware of this allegation from previous discussion 
with JOLENE ACY (as referenced above) , had the criminal file 
available for review. PORTEOUS pointed out that IRELAND'S bond 
had originally been set at $300,000, based on a mere two counts 
of theft. The bond was initially set by Judge JOHN MOLAISON. 

Upon review of the matter, PORTEOUS agreed to reduce the bond to 
a $50,000 property bond. He recalls ADAM BARNETT being the 
bondsman in this matter, a trusted bondsman who he had known for 
a long time. PORTEOUS stated that he felt, based upon the 
Jefferson Parish jails being extremely overcrowded at that time 
(last year), the fact that the details of the arrest did not 
appear to warrant such a high bond, along with limited criminal 
history of the defendant, this situation warranted a reduction in 
bond. PORTEOUS pointed out that the bond was reduced to a 
$50,000 property bond. Although it was later shown that the 
surety was insufficient for the amount of the bond, the defendant 
appeared in court for every hearing, and was ultimately given 
credit for time served in jail, and placed on probation. He 
recalled the New Orleans Times Picayune newspaper as making an 
issue of this technical error in allowing a property bond to be 
set when there was insufficient surety. PORTEOUS stated that 
although there was a technical error here, it proved to be a 
harmless error, in light of the fact that the defendant never 
failed to appear for any of her court hearings. However, 

PORTEOUS again categorically denied that he had been given $1,500 
or any amount of money to reduce the bond for TRACY IRELAND. 

Judge PORTEOUS also denied that he had ever owned a 
yacht either individually or jointly with others, and 
furthermore, denied that he had ever owned any type of boat. He 
also denied that he had ever been present when cocaine, 
marijuana, or any other illegal narcotic was being utilized. He 
also denied that he had ever used any illegal narcotic 
personally. 

Lastly, Judge PORTEOUS denied that he had ever signed 
any bail bonds "in blank; M and stated that he was unaware of 
anything in his background that might be the basis of attempted 
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Resolution; The matter was settled without any admission of liability or 
responsibility. 


11. Please advise the Committee of any unfavorable information that may affect 
your nomination. 

To the best of my knowledge, I do not know of any unfavorable information 
that may affect my nomination. 
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AFFIDAVIT 

I, Gabriel Thomas Porteous, Jr., do swear that the information provided in 
this statement is, to the best of my knowledge, true and accurate. 
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THE SPECIAL COMMITTEE FOR 
THE FIFTH CIRCUIT JUDICIAL COUNCIL 


IN RE: 

COMPLAINT OF JUDICIAL 
MISCONDUCT AGAINST 
UNITED STATES DISTRICT JUDGE 
G. THOMAS PORTEOUS, JR., 
EASTERN DISTRICT OF LOUISIANA 


DOCKET NUMBER 
07-05-351-0085 

NEW ORLEANS, LOUISIANA 
OCTOBER 29, 2007 
10:00 A.M 


TRANSCRIPT OF PROCEEDINGS HAD BEFORE 
EDITH H. JONES, CHIEF JUDGE, US COURT OF APPEALS, FIFTH CIRCUIT; 
FORTUNATO BENAVIDES, US CIRCUIT JUDGE; 

AND SIM LAKE, US DISTRICT JUDGE 

VOLUME 1 OF 2 


APPEARANCES: 

INVESTIGATIVE COUNSEL FOR THE SPECIAL COMMITTEE: 

Ronald G. Woods 
Attorney at Law 
5300 Memorial Drive 
Suite 1000 

Houston, Texas 77007 
713-862-9600 

Lawrence D. Finder 
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... .41 1 

Q. And the current value of that interest is 3100, correct? 

2 

A. Yes, sir. 

3 

Q. And that's on Page 95? 

4 

A. Bates Page 95. 

11:41 5 

Q. Bates Page 95. Bates Page 96, Schedule B, Question 17, 

6 

"Other liquidated debts — other liquidated debts owing debtor, 

7 

including tax refunds, give particulars." And in the next box, 

8 

it’s checked off "none," correct? 

9 

A. Yes, sir. 

11:42 10 

Q. Attached to this exhibit, starting on Bates Page 112, the 

11 

statement, of financial affairs, are you familiar with that. 

12 

sir? 

13 

A. Yes, sir. 

14 

Q. And on the last page of that statement of financial 

11:42 15 

affairs, with Bates Number SC116? 

16 

A. Right. 

17 

Q. "I declare under penalty of perjury that I have read the 

18 

answers contained in the foregoing statement of financial 

19 

affairs and any attachments thereto and they are true and 

11:42 20 

correct," dated April 9th, '01, the date of the amended 

21 

petition, signed by you and your wife, correct? 

22 

A. Yes, sir. 

23 

Q. So, you would agree with me. Judge Porteous, this is a 

24 

document that had a jurat that required that it be signed — 

11:43 25 

well, that it be signed under penalty of perjury, correct? 
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.... < 1 

A. Yes, sir. You just read that. 

2 

Q. Right. There was another one. This — that had to do with 

3 

statement of financial affairs. 

4 

On Page 111, "Declaration concerning debtors' 

3 1:43 5 

schedules," just about the schedules. Now, "Declaration under 

6 

penalty of perjury by individual debtor," it states, "I declare 

7 

under penalty of perjury that I have read the foregoing summary 

8 

and schedules consisting of 16 sheets plus the line summary 

9 

page and that they are true and correct to the best of my 

11:<13 10 

knowledge, information, and belief," dated April 9th, '01, 

11 

signed by you and your wife, correct? 

12 

A. Right. 

13 

Q. Isn't it true. Judge Porteous, that although you replied 

14 

"none" to "tax returns," that you and your wife filed for a 

11:44 15 

federal tax refund on March 23rd, 2001, in the amount of 

16 

$4,143.72, which was just five days before your original 

17 

Chapter 13 petition was filed? Do you recall that? 

18 

A. I know we filed for a tax refund. 

19 

Q. All right. Let me show it to you. 

1 1:4 4 20 

Exhibit 24, do you recognize this as being your 

21 

1040 return? 

22 

A. Yes, sir. 

23 

Q. For tax year — for 2000 — 

24 

A. 2000. 

U : J 1 25 

Q. — correct? 
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1 

And this is Bates Page 600? 

2 

A. Right. 

3 

Q. This is going to be tough to read, but feel free to look at 

4 

your copy . 

1 i : 1 5 5 

Under the section "Refund," which is sort of cut 

6 

off on my copy. Line 67a, "Amount of Line 66 you want refunded 

7 

to you, $4,143.72" — 

8 

A. Yes, sir. 

9 

Q. — correct? 

11:15 10 

It's signed, again under penalty of perjury, by 

11 

you and your wife on March 23rd, 2001, correct? 

12 

A. Yes, sir. 

13 

Q. And has your occupation as judge and your wife — your 

14 

wife's occupation as housewife? 

11:45 15 

A. Right. 

16 

Q. And this is on Page 601, correct. Bates page? 

17 

A. Yes, sir. 

18 

Q. March 23rd, 2001, less than a week before you filed 

19 

Chapter 13, correct? 

11:45 20 

A. Yes, sir. 

21 

Q. And on your schedule, you put that you had no refund? 

22 

A. When that was listed, you're right. 

23 

Q. Okay. From your Exhibit 25, from your Bank One bank 

24 

account. Judge G. Thomas Porteous, Jr., Account 6902379554 — 

11:46 25 

actually, that number is a little bit different than the one 


CheryllK. Barren. CSR, CM. FCRR 


713 . 250.5585 



1158 


83 


1 7 


fc 


1 1 


4 6 


1 1 : 


4 1 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


that was on the schedule. Maybe there was a typo. 

If you look or. Schedule B that we've read before, 
this account starts with 002379554, but the actual statement 
has a different few numbers that start. Probably just a typo, 
don't you think? 

ft. I know there's bottom numbers on those checks. I always 
called that account, I think, 00. 

Q. All right. Now, going back to this Exhibit 25 — 

A . Uh-huh . 

Q. And I regret that I can't get this clearer; but it shows on 
April 13th, a deposit of an IRS tax refund of $4,143.72, 
correct? 

A. Yes, sir. 

Q. And that deposit was April 13th? 

A. Yes, sir. 

Q. Just four days after your amended return was filed, 
correct? 

A. Yes, sir. 

Q. Your amended return was April 9th? 

A. Yes, April 9th. 

Q. But nothing was mentioned on that return? 

A. No. I know I called my — I called Claude when I got it. 
And by Claude, I meant Mr. Lightfoot. I'm sorry. 

Q. You discussed that with Mr. Lightfoot? 

A. I did. 
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iT: 4 b 1 Q. Did he tell you not to put it on the return? 

2 A. No, no. I discussed that I received the refund, what 

3 should I do with it. 

4 Q. What did Mr. Lightfoot tell you? 

ii;48 5 A. Said, "If the trustee didn’t put a lien on it, put it in 

6 your account; but they may — they may ask for it back." 

7 Q. But, Judge Porteous, that schedule was signed under penalty 

8 of perjury. 

9 A. It was omitted. I don’t know how it got omitted. There 

ii:48 10 was no intentional act to try and defraud somebody. It just 

11 got omitted. I don’t know why. 

12 We had been fighting this, trying not to go .into 

13 bankruptcy for a long time. And I don’t know, it just didn't 

14 appear on the schedule. 

ii:40 15 Q. Okay. 

16 JUDGE BENAVIDES: How many days before the schedule 

17 was made that omitted that was the request for refund made of 

18 the filing? 

19 MR. FINDER: About five days, five days from the 

ii :49 20 original petition, your Honor. The schedule was on the amended 

21 petition and — 

22 JUDGE BENAVIDES: Well, I’m trying to get the 

23 difference in date between the date he signs the statement 

24 saying he has no refund coming — 

11:49 25 MR. FINDER: Right. 
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□h : 1 1 

Amato or Creely, cash gifts, in any of these financial 

2 

disclosures? 

3 

A. No. 

4 

Q. But you certified every one as being true and correct? 

0 1 : <1 1 5 

A. Correct. 

6 

Q. And there was an omission, then, correct? 

7 

A . Not that I 1 m aware of . 

8 

Q. Well, if someone gave you money during those years and it 

9 

was more than $250, wouldn't that be reportable? 

01:41 10 

A. I do not recall receiving any cash from them during that -- 

11 

Q. Do you recall in 1999, in the summer, May, June, receiving 

12 

$2,000 for them? 

13 

A. I've read Mr. Amato's grand jury testimony. It says we 

14 

were fishing and I made some representation that I was having 

01:42 15 

difficulties and that they loaned me some money or gave me some 

16 

money. 

17 

Q. You don't — you're not denying it; you just don't remember 

18 

it? 

19 

A. I just don't have any recollection of it, but that would 

01:42 20 

have fallen in the category of a loan from a friend. That's 

21 

all. 

22 

Q. Has the loan ever been paid back — 

23 

A. No. 

24 

Q. — if you got it? 

01:42 25 

A. No. 
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mg of a statutory term unless Congress and remand the ease to the district court 
explicitly rejects that meaning. See Tay- for resentencing in a manner not inconsis- 
lor v. United States, 495 U.S. 575, 592, HO tent with this opinion. 

S.Ct. 2143, 109 L.Ed.2d 607 (1990). VACATED and REMANDED. 


Second, the plain language of the phrase 
“crimes against the person” connotes con- 
duct that is intentionally directed against 
another person — which would exclude 
reckless conduct with the likely effect of 
harming others. Here again, the defini- 
tion of "crime of violence" in § 16(b), as 
construed in Chapa-Garza, provides a 
more suitable reference point than the 
Guidelines definition because § 16(b) in- 
cludes only those offenses that are likely to 
involve the intentional use of force. 

In sum, we conclude that the term 
“crimes against the person" should be con- 
strued in accordance with its accepted 
common law meaning to include only those 
offenses that, by their nature, are likely to 
involve the intentional use or threat of 
physical force against another person. 
Under this definition, Trejo’s misdemeanor 
convictions for driving under the influence 
are not “crimes against the person." See 
Chapa-Garza, 243 F.3d at 927-28; cf. So- 
lem v. Helm, 463 U.S. 277, 280, 103 S.Ct. 
3001, 77 L.Ed.2d 637 (1983) (noting that, 
for purposes of Eighth Amendment pro- 
portionality review, a “third-offense driv- 
ing while intoxicated” is not “a crime 
against a person”). Consequently, Trejo is 
not eligible for an enhanced sentence of 
supervised release under § 1326(b)(1). 

Ill 

Because Trejo’s three misdemeanor con- 
victions for driving under the influence 
were not “crimes against the person” un- 
der § 1326(b)(1), the district court erred in 
sentencing Trejo to a term of supervised 
release in excess of the maximum term 
authorized for a conviction under 
§ 1326(a). Accordingly, we VACATE Tre- 
jo’s three-year term of supervised release 
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elusive right to provide pharmaceutical 
services at hospital, orders were entered 
by the United States District Court for the 
Eastern District of Louisiana, G. Thomas 
Porteous, Jr., J., overturning judicial sale 
of hospital, reinstating various agreements 
which defined financing and lease of hospi- 
tal, and denying holder of hospital mort- 
gage a claim for deficiency judgment. 
Damages award was entered in debtor’s 
favor on its circumvention claim, and order 
was entered conditionally granting debt- 
or’s motion to assume pharmacy agree- 
ment. Appeal was taken. The Court of 
Appeals, Patrick E. Higginbotham, Circuit 
Judge, held that: (1) mortgage lender that 
provided financing for construction of hos- 
pital did not, by virtue of mortgagor's 
pledge of its own collateral mortgage note, 
undertake fiduciary duties as pledgee; (2) 
mortgage lender’s exercise of its contrac- 
tual rights did not support claim of bad 
faith or self-dealing, such as might allow 
district court to upset judicially confirmed 
sale; (3) pharmacy agreement was “execu- 
tory” contract; (4) cross-default provision 
was enforceable, such that an incurable 
breach of lease agreement by affiliate pre- 
cluded debtor from assuming pharmacy- 
agreement; and (5) damages award was 
supported by evidence in part. 

Affirmed in part, reversed in part, and 
remanded in part. 

1. Federal Courts >s= , 776, 850.1 

Court of Appeals reviews de novo dis- 
trict court’s legal conclusions but reviews 
its findings of fact for clear error. 

2. Federal Courts ©=776, 850.1 

As to mixed questions of law and fact, 
Court of Appeals reviews district court’s 
fact findings for clear error and its legal 
conclusions and application of law to fact 
de novo. 


411 

3. Mortgages ©=211, 529(3) 

Under Louisiana law, mortgage lend- 
er that provided $40 million in financing 
for construction of hospital did not, by 
virtue of mortgagor’s pledge to lender of 
its own collateral mortgage note, under- 
take any fiduciary duties as pledgee to 
timely reinscribe collateral mortgage or 
buy out intervening creditor’s lien, and its 
failure to do so did not provide basis for 
setting aside confirmed judicial sale to 
lender after intervening creditor foreclos- 
ed. 

4. Federal Courts ©=382.1, 383 

In diversity case, federal court has to 
apply substantive law of state in which it 
sits as it believes that highest court of that 
state would do, looking to decisions of in- 
termediate state courts for guidance where 
state’s highest court has not spoken dearly 
to issue. 

5. Pledges ©=28 

Under Louisiana law, trust relation- 
ship exists between pledgor and pledgee, 
which carries with it attendant duties to 
protect obligation and collateral. 

6. Pledges ®=1 

Under Louisiana law, “pledge” is ac- 
cessory contract by which debtor gives 
something to creditor as security for his 
debt. 

See publication Words and Phras- 
es for other judicial constructions 

and definitions. 

7. Mortgages ©=199(2) 

Under Louisiana law, where collateral 
assignment of rents specifically provided 
that mortgage lender would not be obligat- 
ed to perform or to discharge any obli- 
gation, duty or liability under lease, its 
holding of right to basic rent under collat- 
eral assignment of rents did not subject it 
to any duty to preserve lease covering 
these assigned rents. 
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8. Mortgages ©=529(3) 

Under Louisiana law, mortgage lend- 
er's exercise of its contractual rights, in 
not reinscribing its collateral mortgage 
and thereby allowing another mortgagee 
to gain priority, and in acquiring property 
on credit bid submitted in Connection with 
intervening mortgagee’s foreclosure sale, 
did not support claim of bad faith or self- 
dealing, such as might permit district court 
to upset judicially confirmed sale of prop- 
erty. 

9. Judicial Sales ©=34.I 

Under Louisiana jurisprudence, judi- 
cial sale, once completed, cannot generally 
be undone. 

10. Bankruptcy ©=3106 

Pharmacy agreement pursuant to 
which performance was still owing on both 
sides at time of debtor’s Chapter 11 filing 
was “executory'” contract, which debtor 
could assume, even after debtor's postpeti- 
tion default; contract did not provide for 
automatic termination on default, but re- 
quired notice from nonbreaching party, 
and notice was never given. Bankr.Code, 
11 U.S.C.A. § 365. 

See publication Words and Phras- 
es for other judicial constructions 

and definitions. 

11. Bankruptcy ©=3106 

To determine whether debtor’s con- 
tract is “executory,” for purpose of as- 
sumption or rejection, court must inquire 
whether performance remains due to some 
extent on both sides, such that failure of 
either party to complete performance 
would constitute a material breach and 
excuse other party from performing. 
Bankr.Code, 11 U.S.C.A. § 365. 

12. Contracts '©=217 

Under Louisiana law, contract will not 
terminate, even though it explicitly pro- 
vides for automatic termination, unless 


non-breaching party seeks judicial dissolu- 
tion of contract or at least provides notice 
of intent to terminate contract for default. 

13. Bankruptcy ©=3110.1 

Act of assuming contract must be 
grounded, at least in part,, on conclusion 
that maintenance of contract is more bene 
fieial to estate than doing without other 
party's services. Bankr.Code, 11 U.S.C.A. 
§ 365. 

14. Bankruptcy ©=3114 

Bankruptcy statute which conditions 
debtor's right to assume executory con- 
tract on his either curing, or providing 
adequate assurance of cure, of any defaults 
and providing assurance of future perfor- 
mance essentially allows debtor to contin- 
ue in beneficial contract, provided that the 
other party is made whole at time of debt- 
or’s assumption of contract. Bankr.Code, 
11 U.S.C.A. § 365(b)(1). 

15. Bankruptcy ©=3114 

Bankruptcy statute which conditions 
debtor’s right to assume executory con- 
tract on his either curing, or providing 
adequate assurance of cure, of any defaults 
and providing assurance of future perfor- 
mance is meant to provide means whereby 
debtor can force other party to contract to 
continue to perform under contract if (1) 
debtor can provide adequate assurance 
ttnit JiSj too, will continue to penfoim, snci 
if (2) the debtor can cure any defaults in 
his past performance. Bankr.Code, 11 
U.S.CA § 365(b)(1). 

16. Bankruptcy ©=3110.1 

Debtor must take full account of cost 
to cure all existing defaults owed to non- 
debtor party when assessing, for assump- 
tion or rejection purposes, whether execu- 
tory contract is beneficial to estate. 
Bankr.Code, 11 U.S.C.A. § 365. 
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17. Bankruptcy @=3114 

To determine if debtor-in-possession 
has provided "adequate assurance” of fu- 
ture performance, as prerequisite to as- 
suming executory contract, court must 
look to factual conditions, including wheth- 
er debtor’s financial data indicates its abili- 
ty to generate an income stream sufficient 
to meet its obligations, general economic 
outlook in debtor's industry, and presence 
of guarantee. Bankr.Code, 11 U.S.C.A. 
§ 365(b)(1). 

18. Bankruptcy ©=3787 

To the extent that determination of 
whether debtor provided “adequate assur- 
ance" of future performance of contract to 
be assumed turned upon contested factual 
disputes, appellate court’s review was for 
clear error only. Bankr.Code, 11 U.S.C.A. 
§ 365(b)(1). 

19. Federal Courts @=776 

District court’s interpretation of con- 
tract is reviewed de novo, and contract and 
record are reviewed independently and un- 
der same standards guiding district court. 

20. Federal Courts @=776, 874 

If interpretation of contract turns on 
consideration of extrinsic evidence, such as 
evidence of intent of parties, standard of 
review is “clear error,” but if intent is 
determined solely from language of con- 
tract, then contractual interpretation is 
pure question of law, and threshold ques- 
tion as to whether extrinsic evidence 
should be considered in determining intent 
of parties is itself a question of law and 
thus reviewable de novo. 

21. Federal Courts @=412.1 

In diversity case, Court of Appeals 
would look to state law for applicable stan- 
dard of contract interpretation. 


22. Contracts @=1, 152 

Under Louisiana law, contract is the 
law between parties, and is read for its 
plain meaning. 

23. Contracts @=152 

Evidence @=397(1), 448 

Under Louisiana law, where words of 
contract are clear and explicit and lead to 
no absurd consequences, contract’s mean- 
ing and intent of its parties must be sought 
within four corners of document and can- 
not be explained or contradicted by extrin- 
sic evidence 

24. Contracts @=147(2), 176(2) 

Under Louisiana law, if court finds 
contract to be unambiguous, it may con- 
strue parties’ intent from face of docu- 
ment, without considering extrinsic evi- 
dence, and enter judgment as matter of 
law. 

25. Contracts @=143(2) 

Under Louisiana law, contract is am- 
biguous when uncertain as to parties’ in- 
tentions and susceptible to more than one 
reasonable meaning under the circum- 
stances and after applying established 
rules of construction. 

26. Contracts @=143(1, 2, 3) 

Under Louisiana law, when words of 
contract are clear and explicit and lead to 
no absurd consequences, no further inter- 
pretation may be made in search of par- 
ties’ intent; party may not create an ambi- 
guity where none exists, nor may courts 
create new contractual obligations where 
language of written document clearly ex- 
presses them intent. 

27. Contracts @=155 

Under Louisiana law, rule of contract 
construction, that doubts or ambiguities as 
to meaning of contract must, if not other- 
wise resolvable, be eliminated by inter- 
preting contract against the party who 
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prepared it, applies only when there are 
two equally reasonable interpretations of 
contractual provision in question. 

28. Contracts @= 155 

Under Louisiana law, rule of contract 
construction, that doubts or ambiguities as 
to meaning of contract must, if not other- 
wise resolvable, be eliminated by inter- 
preting contract against the party who 
prepared it, is primarily applied to stan- 
dard-form or adhesionary contracts. 

29. Contracts <s=155 

While jurisprudence of Louisiana has 
established a rule of contractual interpre- 
tation which construes ambiguity against 
party who drafted document in question, 
neither party is deemed to be the scriven- 
er where initial draft is modified and re- 
modified in series of exchanges between 
parties to produce an execution draft re- 
flecting give and take between obligor and 
obligee. 

30. Bankruptcy ©=3101, 3114 

Cross-default provision in debtor’s ex- 
ecutory contract to operate pharmacy at 
hospital, providing that if debtor or any of 
the other party’s corporate affiliates were 
in default of their obligations under lease 
or other contract between parties, then 
this would be regarded as a breach of 
pharmacy agreement by debtor, could not 
be interpreted as written, so as to subject 

daKf/Vr- frt Pr\w Jafnnlfci ViTr nflior 

party’s corporate affiliates; rather, to avoid 
absurd result, provision had to be inter- 
preted as referring to defaults by debtor's 
corporate affiliates, so that breach of lease 
by debtor’s affiliate, when it allowed judi- 
cial mortgage to be entered against hospi- 
tal property and mortgagee to foreclose 
thereon, was incurable default under phar- 
macy agreement, that precluded debtor’s 
assumption thereof. Bankr.Code, 11 
U.S.C.A. § 365(b)(1). 


31. Reformation of Instruments «=1 

Under Louisiana law, reformation is 

equitable remedy which may be used when 
contract fails to express parties’ true in- 
tent, either because of mutual mistake or 
fraud. 

32. Reformation of Instruments ©=19(1), 

45(1) 

To establish the appropriateness of 
reformation, party that seeks to reform 
contract must show, by clear and convinc- 
ing evidence, that agreement, as written, 
contains mutual mistake and does not com- 
port with parties’ original intent. 

33. Contracts <£=143.5 

Under Louisiana law, every provision 
of contract must be interpreted in light of 
contract’s other provisions in order to give 
each provision the meaning suggested by 
contract as a whole 

34. Contracts ©=143.5, 153 

Under Louisiana law, contract provi- 
sions susceptible to different meanings 
should be interpreted so as not to neutral- 
ize or ignore any provision or treat any 
provision as mere surplusage and so as to 
preserve validity of contract. 

35. Contracts ©=143(1), 170(1) 

Under Louisiana law, doubtful provi- 
sion in contract must be interpreted in 
light of the nature of contract, equity, us- 
ages, conduct of parties before and after 
formation of contract, and of other con- 
tracts of like nature between same parties. 

36. Bankruptcy ^3101, 3114 

Where lease and collateral mortgage 
to party that provided $40 million of fi- 
nancing for construction of hospital were 
interrelated with pharmacy agreement 
pursuant to which debtor ran pharmacy 
service out of hospital, such that there 
would have been no pharmacy agreement 
without lease or loan secured by collateral 
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mortgage, cross-default provision was en- 
forceable in bankruptcy, such that an in- 
curable breach of lease agreement by 
debtor’s affiliate precluded debtor from as- 
suming pharmacy agreement Bankr. 
Code, 11 U.S.C.A. § 365(b)(1). 

37. Bankruptcy ©=3101 

Although cross-default provisions are 
inherently suspect, they are not per se 
invalid in bankruptcy context, and court 
should carefully scrutinize facts and cir- 
cumstances surrounding particular trans- 
action to determine whether enforcement 
of provision would contravene an over- 
riding federal bankruptcy policy and thus 
impermissibly hamper debtor's reorganiza- 
tion. 

38. Bankruptcy ©=3101, 3114 

Federal bankruptcy policy is offended 
when non-debtor seeks enforcement of 
cross-default provision in effort to extract 
priority payments under unrelated agree- 
ment, and creditor cannot use protections 
afforded by bankruptcy statute which re- 
quires curing of defaults and adequate as- 
surances of future payment under contract 
to be assumed in order to maximize its 
returns by treating unrelated unsecured 
debt as de facto priority obligation. 
Bankr.Code, 11 U.S.C.A. § 365(b)(1). 

39. Bankruptcy ©=3114 

,4 „ V. * „ — Lo.»v 

u acre 11 UU-UCUW 41 jJtutj wuuju nave 

been willing, absent existence of the cross- 
defaulted agreement, to enter into contract 
that debtor wishes to assume, then cross- 
default provision should not be enforced, 
so as to require debtor, as prerequisite to 
assuming the one contract, to first cure its 
default under cross-defaulted agreement; 
however, enforcement of cross-default pro- 
vision should not be refused where to do so 
would thwart non-debtor party's bargain. 
Bankr.Code, 11 U.S.C.A. § 365(b)(1). 


40. Bankruptcy ©=3101 

Mere fact that legally separate enti- 
ties are parties to various agreements does 
not of itself preclude enforcement of cross- 
default provision in bankruptcy, and where 
documents are contemporaneously execut- 
ed as necessary elements of same transac- 
tion, such that there would have been no 
transaction without each of the other 
agreements, fact that nominally distinct 
parties executed these agreements will not 
preclude enforcement of cross-default pro- 
vision in favor of party whose economic 
interests are identical to those of entity 
that is party to document containing cross- 
default provision. Bankr.Code, 11 
U.S.C.A. § 365. 

41. Federal Courts ©=871 

In absence of error of law, Court of 
Appeals reviews district court’s award of 
damages for clear error only. 

42. Federal Courts ©=871 

If award of damages is plausible in 
light of record, reviewing court should not 
reverse the award, even if it might have 
come to different conclusion. 

43. Damages ©=184 

While district court may not deter- 
mine damages by speculation or guess, it 
will be enough if evidence shows extent of 
damages as matter of just and reasonable 
inference, though result may be only ap- 
proximate. 

44. Damages ©=184 

Under Louisiana law, actual damages 
must be proven; they cannot be speculative 
or conjectural. 

45. Damages ©=184 

Under Louisiana law, while breaching 
party should not escape liability because of 
difficulty in finding perfect measure of 
damages, evidence must furnish data for a 
reasonably accurate estimate, such that it 
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appears reasonably evident that amount 
allowed as contract damages rests upon 
some certain basis. 

46. Damages ©=190 

Under Louisiana law of damages, lost 
profits must be proven with reasonable 
certainty and cannot be based on conjec- 
ture and speculation. 

47. Damages ®=118 

District court's interpretation of the 
phrase “fee per procedure,” as used in 
section of pharmacy agreement entitling 
company that provided pharmacy service 
at hospital to certain prescribed fees on 
“per procedure” basis, as entitling compa- 
ny to new fee each time a dose of same 
drug or drug combination was adminis- 
tered from single vial of medicine, was not 
clearly erroneous but was sufficiently sup- 
ported by evidence presented in support of 
company’s damages claim. 

48. Health ©=178 

Actions on part of hospital’s materials 
management department, in ordering and 
distributing to doctors and nurses in ancil- 
lary departments certain legend drugs for 
administration to patients on doctors’ or- 
ders, was a “distribution" and not “dis- 
pensing" of such drugs, and did not have 
to be accomplished under supervision of 
pharmacist under Louisiana law that was 
in effect at time; accordingly, hospital’s 
contested practice of ordering and distrib- 
uting certain legend drugs and kits con- 
taining legend drugs did not violate Louisi- 
ana pharmacy laws, and would not support 
cause of action by pharmacy against hospi- 
tal for circumventing pharmacy’s right to 
fee. 

49. Damages ©=190 

Damages award upon pharmacy's cir- 
cumvention claim against hospital where it 
had exclusive right to provide pharmaceu- 
tical services was not erroneous, as prod- 


uct of mere speculation and conjecture, but 
was sufficiently supported by evidence 
presented, including results of audit of pa- 
tient charts and competing estimates of 
hospital’s and of pharmacy’s experts. 

50. Health ©=942 

Clause in pharmacy agreement, which 
provided that company that had exclusive 
right to provide pharmacy services at hos- 
pital would not be entitled to compensation 
for any drugs and supplies utilized by an- 
cillary departments of hospital in connec- 
tion with patient-related procedures in 
which cost of drug was included in charge 
for the procedure, relieved hospital of any 
obligation to pay for company’s lost profits 
in connection with contrast media that hos- 
pital obtained from another source and 
used in radiology procedures at hospital, 
where cost of this contrast media was not 
separately billed; operation of this provi- 
sion did not turn on whether charge for 
drug could be identified, but on whether 
such an “identifiable” charge was included 
in charge for patienLrelated procedure in 
which drug was used. 

51. Health ©=942 

Clause in pharmacy agreement, which 
generally limited amount of reimburse- 
ment which company providing pharma- 
ceutical services at hospital could seek 
based on drug prices set forth in other 
party s prune vendor contracts, did not 
give other party right to pay company for 
name-brand drugs that it dispensed at hos- 
pital, and that it had earlier acquired at or 
below prices for these same name-brand 
drugs in prime vendor contracts, based on 
lower prices at which generic drugs might 
have been acquired; nothing in pharmacy 
agreement authorized other party to pay 
company for generic drugs when company 
was dispensing physician-requested name- 
brand drugs and when other party had 
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never told company to dispense only ge- 
nerics. 

52. Health $=942 

Minimum fee increase provision in 
pharmacy agreement, which provided for 
adjustment in minimum fee that was paid 
to company providing pharmacy services 
at hospital based on increase/decrease in 
certain indicators “in the immediately pre- 
ceding years," did not permit increase in 
minimum fee based on isolated increase in 
indicators in a single year, where that 
increase was not enough to offset decreas- 
es from prior years; natural sense of “im- 
mediately preceding years” conveys last 
two or three years, and district court erred 
in interpreting the plural word "years” as 
if it were singular. 

53. Health <$=942 

Company that provided pharmacy ser- 
vices at hospital was liable to hospital for 
any overcharges, notwithstanding alleged 
lack of damages to hospital, which purport- 
edly charged its patients three times the 
overcharge price and thus actually profited 
from overcharges by passing them on to 
patients. 

54. Removal of Cases $=119 

Corporate entity that was never 

joined as defendant nor served with pro- 
cess could not be subject of adverse judg- 
ment, in action that was removed from 
state court and consolidated with three 
other proceedings. 

55. Judgment $=668(3), 707 

One is not bound by judgment in per- 
sonam resulting from litigation in which he 
is not designated as party or to which he 
has not been made a party by service of 
process. 

56. Costs $=194.34 

Chapter II debtor and affiliated entity 
were not entitled to award of attorney 


417 

fees, pursuant to terms either of lease or 
Louisiana statute that provides for fee 
award when transaction is rescinded based 
upon fraud, once Court of Appeals re- 
versed district court's judgment overturn- 
ing judicial sale and reinstating lease. 


Joseph N. Mole, Frilot, Partridge, 
Kohnke & Clements, New Orleans, LA, 
Nina Cortell (argued), Sharon N. Freytag, 
Haynes & Boone, Dallas, TX, for Appel- 
lants-Cross-Appellees. 

Sidney Katherine Powell (argued), Pow- 
ell & Reggio, Dallas, TX, Deborah Pearce 
Reggio, Powell & Reggio, New Orleans, 
LA, for Appellees-Cross-Appellants, 

Appeals from the United States District 
Court for the Eastern District of Louisi- 
ana. 

Before PATRICK E. 

HIGGINBOTHAM, DeMOSS and 
BENAVIDES, Circuit Judges. 

PATRICK E. HIGGINBOTHAM, 

Circuit Judge: 

This appeal brings to us three of four 
consolidated actions arising from a failed 
relationship formed to build and manage a 
hospital and medical office building in 
Kenner, Louisiana, the latest round in the 
parties’ protracted litigation. 

Following a bench trial of the consolidat- 
ed cases, the district court overturned a 
judicial sale of the hospital, reinstated var- 
ious contracts which defined the financing 
and lease of the hospital, and denied the 
holder of the hospital mortgage a claim for 
a deficiency judgment. The court also 
ruled that, under a Clinical Pharmacy 
Management Agreement governing the op- 
eration of the hospital pharmacy and the 
flow of drugs to the hospital, Liljeberg 
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Enterprises, Inc., the hospital pharmacy 
operator and principal supplier of drugs to 
the hospital, was due almost $12.5 million 
and the hospital operators and principal 
purchasers of the drugs for the hospital 
were owed $741,879. 

In Chapter 11 proceedings, the district 
court conditionally granted the debtor Lil- 
jeberg Enterprises, Inc.’s request to as- 
sume the Clinical Pharmacy Management 
Agreement as an executory contract pur- 
suant to 11 U.S.C. § 365! 

We reverse the district court’s judgment 
setting aside the judicial foreclosure of the 
hospital and declining to award the defi- 
ciency due on the mortgage debt, we re- 
verse the district court’s order allowing 
the debtor in the Chapter 11 proceedings 
to assume the pharmacy agreement, and 
finally we affirm in part and reverse in 
part the various awards made under the 
pharmacy agreement. 

I. 

First, the dramatis personae. The four 
consolidated actions involve Lifemark Hos- 
pitals of Louisiana, Inc., Lifemark Hospi- 
tals, Inc., American Medical International, 
and Tenet Healthcare Corporation on one 
side! and Liljeberg Enterprises, Inc. (“Lil- 
jeberg Enterprises”) and St. Jude Hospital 
of Kenner, La., L.L.C. ("St.Jude”) (collec- 
tively the ‘‘Liljebergs’’) on the other. 

Liljeberg Enterprises is a corporation 
whose sole shareholders are John Lilje- 
berg and his brother Robert Liljeberg, 
both licensed pharmacists. The Lilje- 

1. Neither party appeals from the district 
court’s judgment in Cause No. 95-2922, deny- 
ing Liljeberg Enterprises, Inc.'s request for 
injunctive relief. The district court consoli- 
dated Cause No 93-1794 early on with Cause 
Nos. 93-4249, 94-3993, and 95-2922 for ali 
purposes, but, for ease of reference, we follow 
the district court and the parties in referring 
to the various parts of the district court's 


bergs, through Liljeberg Enterprises, 
formed a series of corporations and a part- 
nership to own or operate a medical com- 
plex consisting of a hospital, a hospital 
pharmacy, and a medical office building. 
St. Jude, a wholly-owned subsidiary of Lil- 
jeberg Enterprises, owned the St. Jude 
Hospital (“hospital"), which is now known 
as Kenner Regional Medical Center. St. 
Jude Medical Office Building, Ltd. Part- 
nership (“St. Jude Limited Partnership”), 
of which St. Jude was the general partner, 
owned the adjacent medical office building. 
Funding for that building came from Trav- 
elers Insurance Company, a loan of $25 
million on October 10, 1985, secured by a 
mortgage on the medical office building 
and an assignment to Travelers of rents to 
be paid on leased spaces in the building. 

Lifemark Hospitals, Inc. was a national 
hospital management company that pro- 
vided financing to St. Jude to build the 
hospital. Lifemark Hospitals of Louisiana, 
Inc., a wholly owned subsidiary of Life- 
mark Hospitals, Inc., entered into an 
agreement with St. Jude to lease and oper- 
ate the hospital. American Medical ac- 
quired Lifemark Hospitals, Inc. in 1984, 
and Tenet became the successor to Ameri- 
can Medical in 1995. 

II. 

On August 26, 1981, the Liljebergs ob- 
tained a “certificate of need” under Section 
1122 of the Social Security Act to build 
and operate a 300-bed acute care facility 
in the New Orleans area! This Section 

judgment in the case by the original causes of 
action numbers. 

2. We refer to these parties collectively or indi 
vidually as "Lifemark" except where further 
distinction is relevant 

3. The 1122 certificate allowed certain capital 
costs to be passed through to the government. 
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1122 certificate was the only one available 
in the New Orleans area and the last one 
to he granted in Louisiana. Lacking the 
money to build a hospital, the Liljebergs 
immediately solicited participation by 
many companies, including Health Ser- 
vices Acquisition Corporation. The Lilje- 
bergs’ negotiations with Health Services 
extended over several months before disin- 
tegrating into heated litigation! The Lil- 
jebergs began their discussions with Life- 
mark in the latter part of 1981, under the 
shadow of the approaching deadline under 
the Section 1122 certificate of need. 

In their negotiations with Lifemark, 
John Liljeberg was assisted by a team of 
two attorneys, one of whom was a CPA, an 
economist, and two pharmacy consultants. 
John Liljeberg insisted from the outset 
that, as part of any deal, the Liljebergs 
had to be given a contract to provide phar- 
maceutical services to the hospital. On 
December 21, 1982, the parties signed a 
letter of intent setting forth the principal 
terms of their agreement. 

The final documents were executed in 
early 1983, including: (1) a loan agree- 
ment, wherein Lifemark Hospitals, Inc. 
agreed to provide financing of over $44 
million to St. Jude for construction of the 
hospital; (2) a promissory note signed by 
St. Jude and made payable to Lifemark 
Hospitals, Inc.; (3) a collateral mortgage, 
a collateral mortgage note, and a pledge of 
the collateral mortgage note, all signed by 
St. Jude to secure the note to Lifemark 
Hospitals, Inc.; (4) a lease agreement 
wherein Lifemark Hospitals of Louisiana, 
Inc. agreed to lease and operate the hospi- 
tal from St. Jude; and (5) the Clinical 
Pharmacy Management Agreement 

4. See, e g , Liljeberg v. Health Serve. Acquisi- 
tion Corp., 486 U.S. 847. 108 S.Ct. 2194, 100 
L.Ed 2d 855 (1988). 

5. Under both its original note and a later 
renewal note, St. Jude had the right to offset 


(“pharmacy agreement”), signed by Lilje- 
berg Enterprises and Lifemark Hospitals 
of Louisiana, Inc., wherein Liljeberg En- 
terprises agreed to provide pharmaceutical 
services to the hospital. Additionally, the 
Liljebergs received a cash payment of $2.5 
million as called for by the letter of intent. 

These agreements were intertwined in 
at least two ways: (1) St. Jude’s note 
payments and Lifemark’s lease payments 
were offsetting transactions so that their 
monthly payment was only a bookkeeping 
entry; 5 and (2) the pharmacy agreement 
contained a cross-default provision. 

A dispute arose between Lifemark and 
St. Jude over the financing and project 
management involved in the construction 
of the hospital. That dispute was settled 
by written agreement in 1991 after arbi- 
tration. As part of the settlement, St. 
Jude executed a renewal note, renewing 
and extending the original note. Like the 
original note, the renewal note was se- 
cured by the original collateral mortgage, 
collateral mortgage note, and pledge of 
collateral mortgage note. To further se- 
cure the renewal note, St. Jude executed a 
“Collateral Assignment of Basic Rent" 
(“collateral assignment of rents”), which 
was recorded, providing Lifemark Hospi- 
tals, Inc. a secured interest in rents in the 
event of a future default by St. Jude. 

The hospital, hospital pharmacy, and 
medical office building became operational 
in 1985. By March of 1990, St. Jude Lim- 
ited Partnership had defaulted on its Trav- 
elers loan and, in June 1990, Travelers 
sued St. Jude Limited Partnership and 
other defendants. The suit, seeking sei- 

its right to receive basic rent against St. 
Jude's note obligations. St. Jude exercised 
this option at all relevant times through Octo- 
ber 1, 1994. 
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zure and sale by judicial process of the 
medical office building, was successful, and 
the building was sold at public auction on 
October 18, 1991 to Travelers, the sole 
bidder. 

More protracted litigation ensued, in the 
course of which a panel of this court com- 
mented that the conduct of the Liljebergs 
constituted “as egregious and unconsciona- 
ble of bad faith contractual dealings as the 
members of this panel can recall having 
encountered." 6 Travelers obtained an 
amended judgment in December 1992 
awarding Travelers both unpaid rents and 
damages from St. Jude Limited Partner- 
ship based on, inter alia, a jury verdict 
finding waste committed by the Liljebergs 
with respect to the collateral in the medi- 
cal office building securing the repayment 
of Travelers’s loan to St. Jude Limited 
Partnership for the construction of the 
building. When efforts to collect the 
amended judgment against the partner- 
ship failed, Travelers filed a separate ac- 
tion against St, Jude, the general partner 
of St. Jude Limited Partnership, in which 
Travelers obtained a summary judgment 
on July 30, 1993, which this Court af- 
firmed. 1 

On August 12, 1993, Travelers secured a 
lien on the hospital by filing its $7.8 million 
judgment against St. Jude. The Travelers 
lien primed Lifemark’s collateral mortgage 
because Lifemark had not at that time 
reinscribed its lien.° Lifemark reinscnbed 
its collateral mortgage on June 29, 1994. 

6. Travelers Ins. Co. v. St Jude Hasp., No. 92- 
9579, 21 F.3d 1107, at 2 (5th Cir Apr 20. 
1994) (unpublished per curiam). 

7. Travelers Ins. Co. v. St. Jude Hasp, of Kenner, 
La., Inc, 37 F.3d 193 (5th Cir 1994). 

8. Lifemark’s collateral mortgage is dated 
March 15, 1983. In order to preserve the 
rank of the collateral mortgage, it had to be 
reinscribed by March 15, 1993. See La Civil 


Within the same time frame, on January 
27, 1993, within one month after Travelers 
obtained its $7.8 million judgment, Lilje- 
berg Enterprises filed for bankruptcy pro- 
tection. In the course of these bankruptcy 
proceedings, Liljeberg Enterprises as the 
debtor in possession, sought the federal 
district court’s permission to assume, that 
is, continue to operate under, the pharma- 
cy agreement, pursuant to 11 U.S.C. 
§§ 365 and 1107. Shortly thereafter, on 
August 11, 1993, within one month after 
Travelers sought to collect its judgment 
against St. Jude, St. Jude filed for Chapter 
11 bankruptcy protection. The bankrupt 
cy court dismissed that action one year 
later, finding that St. Jude had filed in bad 
faith. 

On August 30, 1994, Travelers began the 
process of foreclosing on the hospital. 
Once again, St. Jude asked the district 
court to vacate Travelers’s writ of execu- 
tion and to find Travelers’s lien inferior to 
Lifemark’s lien. At St. Jude's request, 
Lifemark filed a memorandum setting 
forth the facts concerning the ranking of 
the liens. The court denied St. Jude’s 
motions and allowed the foreclosure sale to 
proceed. 

Prior to the sale, Lifemark Hospitals, 
Inc. filed a motion in the federal district 
court before Judge Henry A. Mentz, Jr. 
seeking permission to bid credits against 
the value of its collateral mortgage instead 
of cash at the judicial sale, subject to any 
obligation to pay the amount of cash neces- 

Code art. 3328, accord id. art. 3369 (repealed 
by 1992 La Acts 1132). Nearly five months 
later Travelers filed its judgment hen One 
effect of Lifemark’s failure to reinscribe was 
dial it was not able to foreclose on the hospi- 
tal following the filing of the Travelers lien 
without paying the Travelers debt. Lifemark, 
in fact, ultimately sued its former attorneys 
for legal malpractice on the basis of this fail- 
ure to reinscribe. 
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sary to satisfy the superior judicial mort- 
gage of Travelers. The court granted 
Lifemark Hospitals, Inc.’s motion. 

The United States Marshal’s seizure and 
judicial sale of the hospital occurred on 
October 28, 1994. Lifemark Hospitals of 
Louisiana, Inc. was the sole bidder and 
purchased the hospital for $26 million, or 
two-thirds of the $37.5 million appraised 
value as the minimum price prescribed by 
Louisiana statute. The purchase price 
was distributed as follows: (1) 

$7,780,083.33 went to Travelers to satisfy 
its hen; (2) $18,165,483.74 went to Life- 
mark Hospitals, Inc. to reduce the defi- 
ciency owed on St. Jude’s note to Lifemark 
Hospitals, Inc.; and (3) the balance was 
applied to costs of the sale. The district 
court subsequently confirmed the sale. St. 
Jude appealed the orders of the district 
court, and this court affirmed, dismissing 
as moot St. Jude’s challenge to the con- 
firmed judicial sale. 5 

As a result, Lifemark became the owner 
of the hospital, and Lifemark’s lease with 
St. Jude was extinguished as a matter of 
law under the doctrine of confusion. At 
the same time, Lifemark accelerated the 
debt owed by St. Jude under the renewal 
note, and Lifemark sought to terminate 
the pharmacy agreement based upon the 
cross-default provision in that agreement. 

III. 

Ultimately four lawsuits were consoli- 
dated and tried to the bench in the United 
States District Court for the Eastern Dis- 
trict of Louisiana in June and July 1997. 
The district court entered findings of fact 
and conclusions of law and a partial judg- 
ment on April 26, 2000, later amending the 
judgment by adding a certification under 
Federal Rule of Civil Procedure 54(b) on 

9. See Travelers Ins. Co. v. St Jude Hasp of 
Kenner, La., Inc., Nos 94-30636, 94-30639 & 


August 1, 2000, three years after the case 
was tried. The amended judgment includ- 
ed a Rule 54(b) certification for immediate 
appeal of “all claims other than Liljeberg 
Enterprises, Inc.’s claim in Cause No. 93- 
4249 for damages accruing from the com- 
mencement date of the trial and continuing 
through the date of’ the amended judg- 
ment. 

In the first lawsuit, Cause No. 94-3993, 
Lifemark sued St. Jude to collect the un- 
paid balance of a promissory note evidenc- 
ing the debt incurred in building the hospi- 
tal. St. Jude counterclaimed for damages 
asserting a variety of lender liability 
claims. The district court awarded no 
damages to Lifemark or St. Jude. Rather 
it set out to undo the transaction and 
overturned the 1994 confirmed judicial sale 
of the hospital. This upset was made con- 
tingent upon either St. Jude or its parent 
company Liljeberg Enterprises reimburs- 
ing Lifemark the amount that Lifemark 
had paid to Travelers, the holder of the 
superior lien and judicial mortgage. The 
district court also reinstated all of the 
related commercial instruments as if the 
judicial sale had never taken place and 
denied Lifemark’s deficiency claim. 

In the second suit, Cause No. 93-1794, 
Liljeberg Enterprises, as the Chapter 11 
debtor in possession, sought permission 
from the bankruptcy court to assume the 
pharmacy agreement between Lifemark 
and Liljeberg Enterprises as an executory 
contract pursuant to Bankruptcy Code sec- 
tion 365. On October 19, 1993, the district 
court withdrew the reference to bankrupt- 
cy court of LEI’s motion to assume. The 
district court, over Lifemark's objection, 
granted the motion to assume the pharma- 
cy contract. 

94—30665, 56 F 3d 1386 (5th Cir. May 24, 
1995) (unpublished per curiam). 
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The third suit, Cause No. 93-4249, was 
filed in Louisiana state court but removed 
to the federal district court. Here Lilje- 
berg Enterprises claims that Lifemark, 
acting in bad faith, breached and wrongful- 
ly “circumvented” the pharmacy agree- 
ment. Lifemark denied the allegations 
and counterclaimed for overcharges and 
breaches of the pharmacy agreement. 10 
The district court found that Lifemark 
owed Liljeberg Enterprises $12,432,905.92 
for breach of payment due under the phar- 
macy agreement and that Liljeberg Enter- 
prises owed Lifemark $741,879 in over- 
charges. 

Finally, in the fourth suit, Cause No. 95- 
2922, Liljeberg Enterprises sought an in- 
junction to prohibit Lifemark from unlaw- 
fully dispensing legend drugs at the hospi- 
tal. 11 The district court denied Liljeberg 
Enterprises’s request. 

IV. 

Lifemark here attacks judgments in 
Cause Nos. 94-3993, 93-1794, and 93-4249 
on many grounds. In Cause No. 94-3993, 
Lifemark argues that the district court 
erred by rescinding the judicial sale of the 
hospital when this court of appeals decided 
in prior litigation that St. Jude’s challenge 

10. Lifemark filed many of its breach of con- 
tract claims as part of its counterclaim in the 
bankruptcy cause of action, Cause No. 93- 
1794. The district court consolidated Cause 
No. 93-1794 with Cause No. 93-4249 early in 
the course of this litigation, and, as a result, 
like the district court's opinion and judgment, 
this court's opinion treats Lifemark's claims 
related to LEI's breach of the pharmacy 
agreement as though they were filed in Cause 
No. 93-4249 

11 . Legend drugs are prescription drugs that 
bear a legend on the label warning that the 
drug may not be dispensed without a pre- 
scription from a duly-authorized practitioner. 
See La. Rev Stat § 37:1 164(45) (" 'Prescription 
drug' or 'legend drug' means a drug that is 
required by any applicable federal or state 


to the judicially confirmed sale was moot; 
that the judgments are flawed by the fol- 
lowing erroneous rulings: that Lifemark 
Hospitals, Inc. had a duty to St. Jude to 
reinscribe the collateral mortgage, and 
that Lifemark Hospitals, Inc. had a duty to 
terminate the Travelers foreclosure; that 
Lifemark Hospitals, Inc. had a duty to 
prevent Lifemark Hospitals of Louisiana, 
Inc. from purchasing the hospital at the 
foreclosure sale; that Lifemark acted in 
bad faith or colluded to chill the bidding at 
the foreclosure sale which proximately 
caused St. Jude’s loss; and that Lifemark 
Hospitals of Louisiana, Inc. did not proper- 
ly purchase the hospital at two-thirds of its 
appraised value. Lifemark also argues 
that the district court erred in concluding 
that Lifemark is not entitled to recover on 
its deficiency claim under the renewal 
promissory note. 

In Cause No. 93-1794, Lifemark argues 
that the district court erred in allowing 
Liljeberg Enterprises to assume the phar- 
macy agreement on several grounds. 
First, it erred in its ruling that the phar- 
macy agreement did not terminate by its 
own terms prior to the district court’s 
order allowing assumption. Second, by 
failing to properly interpret sections 5.1(e) 

law or regulation to be dispensed or delivered 
pursuant only to a prescription drug order, or 
is restricted to use by practitioners only.”); 
id. § 40:1237(3) (” ‘Legend drug' means any 
cimg or drug product bearing on. the label of 
the manufacturer or distributor, as required 
by the Federal Food and Drug Administra- 
tion, the statement 'Caution: Federal law pro- 
hibits dispensing without prescription ' "); La 
Admin" Code tit. 46, pt. LIII, § 3501(A) ("Leg- 
end Drugs. A legend drug is a medication 
which must only be dispensed by a pharma- 
cist on the order of a licensed practitioner 
and shall bear the following notation on the 
label of a commercial container: ‘caution: 
federal law prohibits dispensing without a 
prescription' (Ref. R.S. 40:1237, et seq [1982] 
and U S.C. 21 -353(b) [1987] ) ") 



1175 


IN RE LILJEBERG ENTERPRISES, INC. 423 

Cite as 304 F.3d 410 (5th Cir. 2002) 


and 5.1(b) of the pharmacy agreement and 
section 11.1 of the lease and the fourth and 
fifth covenants of the mortgage. 

In Cause No. 93-4249, Lifemark argues 
that the district court erred in its interpre- 
tation of sections 2.4, 2.6, 4.1, and Exhibit 
B of the pharmacy agreement and in deny- 
ing Lifemark's motion to reopen the evi- 
dence. Further, Lifemark argues that the 
district court erred: in awarding damages 
based upon a procedurally flawed audit; in 
awarding duplicative damages; in allowing 
Liljeberg Enterprises to recover costs 
greater than those allowed by the hospi- 
tal’s prime vendor contract under section 
2.4 of the pharmacy agreement; in allow- 
ing Liljeberg Enterprises to recover based 
on unexplained bills; in failing to award 
damages to Lifemark for Liljeberg Enter- 
prises's overbilling; and in its interpreta- 
tion of the parties’ stipulation as to actual 
acquisition costs payable under an earlier 
state court judgment. 

Finally, Lifemark argues that the dis- 
trict court erred in awarding any relief 
against Tenet, a non-party. 

On its cross-appeal, in Cause No. 94- 
3993, Liljeberg Enterprises argues that 
the district court erred in requiring St. 
Jude and Liljeberg Enterprises to reim- 
burse Lifemark the $7,834,516.26 it paid to 
Travelers for the allegedly collusive pur- 
chase of the hospital. The Liljebergs also 
contend on their cross-appeal in Cause 
Nos. 94-3993, 93-1794, and 93^249 that 
Liljeberg Enterprises and St. Jude are 
entitled to attorneys’ fees by the parties' 
lease agreement and under Louisiana Civil 
Code articles 1997 and 1958. 

V. Cause No. 94-3993 
The district court in Cause No. 94-3993 
overturned the confirmed 1994 judicial sale 

12. Kona Tech Corp. v S, Pac Transp Co., 225 
F 3d 595, 601 (5th Cir2000). 


of the hospital contingent upon either St. 
Jude or Liljeberg Enterprises reimbursing 
Lifemark the approximately $7.8 million 
that Lifemark paid to Travelers to pur- 
chase the hospital at foreclosure. The dis- 
trict court also reinstated the renewal 
promissory note, collateral mortgage note, 
pledge of collateral mortgage note, collat- 
eral mortgage, hospital lease, and collater- 
al assignment of rents which existed be- 
fore the judicial sale and held that all 
rental payments that were due by Life- 
mark to St. Jude under the lease shall be 
deemed paid by St Jude to Lifemark and 
the renewal promissory note, collateral 
mortgage note, pledge of collateral mort- 
gage note, and collateral mortgage are 
deemed current and not in default as of 
the date of judgment. Finally, the district 
court denied Lifemark’s claim for a defi- 
ciency pursuant to the renewal promissory 
note. 

11,2] We review de novo the district 
court’s legal conclusions, but review its 
findings of fact for clear error. 12 We have 
explained that “ ‘a finding is clearly erro- 
neous when although there is evidence to 
support it, the reviewing court on the en- 
tire evidence is left with the definite and 
firm conviction that a mistake has been 
committed,' ” and that, “despite an appel- 
late court’s conviction that it would have 
weighed the evidence differently had it 
been sitting as the trier of fact, it may not 
reverse a district court's findings when 
they are based on a plausible account of 
the evidence considered against the entire- 
ty of the record.” 13 Accordingly, “when 
‘two permissible views of the evidence ex- 
ist, the fact finder’s choice between them 

13. NAACP v. Fordice, 252 F.3d 361, 365 (5lh 
Cir.2001) (quoting Anderson v. City of Bessem- 
er, 470 U.S. 564. 573. 105 S Ct. 1504, 84 
L Ed. 2d 5! 8 (1985)). 



1176 


424 304 FEDERAL REPORTER, 3d SERIES 


cannot be clearly erroneous.’ ” 14 Further, 
“as to mixed questions of law and fact, we 
review the district court’s fact findings for 
clear error, and its legal conclusions and 
application of law to fact de novo ’’ 10 

A. 

[3] The district court premised its de- 
cision setting aside the judicial sale of the 
hospital on a finding that Lifemark breach- 
ed fiduciary duties and an obligation of 
good faith owed to St. Jude. It found 
these obligations in the Louisiana law of 
pledge. The district court found that Life- 
mark Hospitals, Inc. became the pledgee 
of St. Jude by holding the collateral mort- 
gage note and the right to basic rent under 
the collateral assignment of rents. As 
pledgee, Lifemark owed fiduciary duties to 
St. Jude, its pledgor, to protect that collat- 
eral, the collateral mortgage note and the 
right to basic rent under the collateral 
assignment of rents. 

The found breach came when Lifemark 
failed to timely reinscribe the collateral 
mortgage and “allowed” Travelers’ judg- 
ment mortgage to prime the collateral 
mortgage. The district court also found a 
breach of a duty to preserve the lease 
covering the assigned rents as pledgee of 
the right to basic rent under the collateral 
assignment of rents. This breach came, it 
found, when Lifemark Hospitals, Inc. al- 
lowed Lifemark Hospitals of Louisiana, 
Inc. to acquire the Hospital. Thst acquisi- 
tion extinguished the lease under the doc- 
trine of confusion pursuant to Louisiana 
Civil Code article 1903 as well as the rent- 

14. Id . (quoting Anderson, 470 U.S. at 573, 105 
S.Ct. 1504). 

15. Payne v. United States, 289 F.3d 377, 381 
(5th Cir.2002). 


al stream assigned to Lifemark Hospitals, 
Inc. 

As the district court explained it, when 
St. Jude became liable to Travelers for 
over $7.8 million, specifically $7,834,516.26, 
and the hospital became subject to Travel- 
ers's approximately $7.8 million lien, Life- 
mark Hospitals, Inc. was obligated to buy 
out the Travelers lien, to add the Travelers 
debt to the debt owed by St. Jude to 
Lifemark Hospitals, Inc. Relatedly, it 
found an obligation to refrain from having 
Lifemark Hospitals of Louisiana, Inc. pur- 
chase the hospital at the foreclosure sale. 
All these were found to be duties, all of 
which Lifemark breached. 

[4] In this diversity case, we are con- 
trolled by the substantive law of Louisiana. 
We are to determine and apply its law as 
we believe the Supreme Court of Louisi- 
ana would, looking to the decisions of in- 
termediate Louisiana appellate courts for 
guidance where the Supreme Court of 
Louisiana has not spoken clearly to the 
issue. 16 

We conclude that the foundational prin- 
ciples of the entire set of the district 
court’s rulings are deeply flawed. Such 
duties are not to be found in Louisiana 
law. 

15] There is no question but that, un- 
der Louisiana law, “ ‘a trust relationship 
between the pledgor and pledgee’ ” carries 
with it “ ‘attendant duties to protect the 
debt or the obligation and the collater- 
al.' ’’ 17 But holding the collateral mort- 
gage note and the right to basic rent under 

17. Trans-Global Alloy Ltd v. First Mat 7 Bank 

of Jefferson Parish , 583 So. 2d 443, 453 (La. 

1991) (quoting In re Pan American Life Ins, 

Co, 88 So 2d 410, 415 (La.App 2 Cir. 1956)). 


16. See Verdme v. Ensco Offshore Co., 255 F.3d 
246, 252 (5th Cir.200 [ ); Hulin V. Fibreboard 
Corp„ i 78 F 3d 3 1 6, 328 (5th Cir 1999). 
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the collateral assignment of rents did not 
create a pledgor-pledgee relationship giv- 
ing rise to the duties discovered by the 
district court. 

[6] To understand why this is so it is 
helpful to review the Louisiana law of 
pledge and collateral mortgages. “The 
pledge is a contract by which one debtor 
gives something to his creditor as a securi- 
ty for his debt.” 18 The Supreme Court of 
Louisiana has very recently repeated the 
Louisiana law of pledge: 

Pledge is an accessory contract by 
which one debtor gives something to a 
creditor as security for the debt. Invar- 
iably, the thing given as security for the 
debt is a movable, in which case the 
contract is more accurately called pawn. 
A person may give a pledge not only for 
his own debt, but also for that of anoth- 
er. The pledge secures only that debt 
or debts contemplated in the contract 
between the pledgor and pledgee. 15 

A “collateral mortgage” is statutorily 
defined as “a mortgage that is given to 
secure a written obligation, such as a col- 
lateral mortgage note, negotiable or non- 
negotiable instrument, or other written 
evidence of debt, that is issued, pledged, 
or otherwise used as security for another 
obligation.” 20 We recently summarized 
the basic operation of a typical collateral 

IS. La Civ Code ail. 3133. 

19. Diamond Servs. Corp. v. Benoit. 780 So.2d 
367, 371 (La 2001) (citations and footnote 
omitted). 

20. LaRevStat § 9:5550(1). 

21. Charner v. Sec. Nat'l of Or. (In re Charrier), 
167 F.3d 229, 232-33 (5th Ctr.1999) (foot- 
notes omitted). We have also discussed the 
usual purpose to which collateral mortgages 
are put: "The collateral mortgage is com* 
monly used with financing in which the mak- 
er draws the loan proceeds in stages. The 


mortgage transaction under Louisiana 
law: 

In a typical Louisiana collateral mort- 
gage transaction, the borrower contem- 
poraneously executes a promissory note 
(known as a collateral mortgage note) 
and an act of mortgage (known as a 
collateral mortgage). In this latter in- 
strument, the mortgagor acknowledges 
his indebtedness and states his intent to 
pledge the collateral mortgage note, 
which is secured by the collateral mort- 
gage, as security for the advancement of 
funds. The collateral mortgage note is 
eustomly made payable on demand, to 
“Bearer” or “Myself’ or “Any Future 
Holder,” and is “paraphed” for identifi- 
cation with the mortgage. This collater- 
al mortgage package is then delivered 
by the borrower in pledge to the lender 
to secure an indebtedness which is usu- 
ally represented by a separate “hand 
note.” 

The pledge of a collateral mortgage 
note and collateral mortgage to secure a 
debt is a contract. The pledge secures 
only the debt or debts contemplated in 
the act of pledge between the pledgor 
and the pledgee. A collateral mortgage 
package may be pledged to secure par- 
ticular debts, either previously existing 
or contracted contemporaneously with 
the pledge, or future loans by the pledg- 
ee to the pledgor — or both — up to the 
limits of the pledge. 21 

collateral note and mortgage are made for the 
full amount of the line of credit extended by 
the lender. This is then pledged as security 
For a debt, usually represented by a separate 
hand note. This seemingly Fictitious transac- 
tion is a Louisiana credit device that lenders 
use to obtain a lien on property effective on 
the dale the mortgage is executed for ad- 
vances not yet made, but which the lender 
may make in the future." Fed. Sav. & Loan 
Ins. Corp v. Murray, 853 F.2d 1251, 1255 n. I 
(5th Cir. 1988). 
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The Supreme Court of Louisiana has 
made clear that “[t]he collateral mortgage, 
though now recognized by statute, is a 
form of conventional mortgage that was 
developed by Louisiana's practicing law- 
yers and has long been recognized by Lou- 
isiana courts.” 22 It “arose out of the need 
for a special form of mortgage to secure 
revolving lines of credit and multiple pres- 
ent and future cross-collateralized debts 
for which there was no provision in the 
Civil Code.” 23 

More specifically, the Supreme Court of 
Louisiana explained: 

“A mortgage is an accessory right 
which is granted to the creditor over the 
property of another as security for the 
debt. La. Civ.Code arts. 3278, 3284. 
Mortgages are of three types: conven- 
tional, legal and judicial. La. Civ.Code 
art. 3286. Within the area of conven- 
tional mortgages, three different forms 
of mortgages are recognized by the Lou- 
isiana statutes and jurisprudence: an 
‘ordinary mortgage’ (La. Civ.Code arts. 
3278, 3290); a mortgage to secure future 
advances (La. Civ.Code arts. 3292, 3293); 
and a collateral mortgage. See Thrift 
Funds Canal, Inc. v. Foy, 261 La. 573, 
260 So.2d 628 (1972). Unlike the other 
two forms of conventional mortgages, a 
collateral mortgage is not a ‘pure’ mort- 
gage; rather, it is the result of judicial 
recognition that one can pledge a note 
secured by a mortgage and use this 
pledge to secure yet another debt.” 

“A collateral mortgage indirectly se- 
cures a debt via a pledge. A collateral 
mortgage consists of at least three docu- 
ments, and takes several steps to com- 


plete. First, there is a promissory note, 
usually called a collateral mortgage note 
or a ‘ne varietur' note. The collateral 
mortgage note is secured by a mortgage, 
the so-called collateral mortgage. The 
mortgage provides the creditor with se- 
curity in the enforcement of the collater- 
al mortgage note.” 

“Up to this point, a collateral mort- 
gage appears to be identical to both a 
mortgage to secure future advances and 
an ordinary mortgage. But a distinction 
arises in the collateral mortgage situa- 
tion because money is not directly ad- 
vanced on the note that is paraphed for 
identification with the act of mortgage. 
Rather, the collateral mortgage note and 
the mortgage which secures it are 
pledged to secure a debt.” 24 

As such, "[b]ecause the mortgagor, after 
executing the collateral mortgage and the 
collateral mortgage note, then pledges the 
collateral mortgage note as security for a 
debt, usually represented by a separate 
hand note, the collateral mortgage package 
combines the security devices of pledge 
and mortgage.” 23 

Synthesizing the law of pledge and on 
collateral mortgages, the Supreme Court 
of Louisiana has observed that a “[pjledge 
is an accessory contract which secures the 
performance of an existing principal obli- 
gation,” and “[t]he principal obligation in 
the collateral mortgage scheme is the actu- 
al indebtedness, usually represented by a 
hand note, and the collateral mortgage 
note is pledged to secure payment of the 
principal obligation.” 26 The district court 
and Liljeberg Enterprises make much of 


22. Diamond Servs., 780 So 2d at 370 (footnote 25. Id. at 372 (footnote omitted) 
omitted) 

,, . , 26. Tex. Bank of Beaumont v. Boiorg, 457 

So.2d 667, 671 n. 4(La.l984). 

24. Id at 371 (quoting First Guar. Bank v. 

Alford, 366 So.2d 1299, 1302 (La 1978)). 
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the fact that the collateral mortgage 
“package” involves a “pledge,” but, under 
the facts of this case, this is word play. 

A collateral mortgage often involves a 
hand note that is a third party’s note made 
payable to the mortgagor, which note is 
pledged by the mortgagor to the mortgag- 
ee . 27 In such an instance, a pledgor-pledg- 
ee relationship with attendant duties— in- 
cluding a statutory duty of reasonable care 
and fiduciary duties — to protect the rights 
of the mortgagor in the third party’s note 
against other creditors of the third party 
may well arise under statute by the virtue 

27. See, e.g., Diamond Servs , 780 So. 2d at 372 
("The dispute in this case centers around the 
obligation that arises from the making of the 
collateral mortgage note when that note is 
pledged to secure the debt of a third party 
represented by a hand note executed by that 
third party ") 

28. See, e.g., LaRevStat § 10’9-207(a) ("Duty 
of care when secured party in possession. 
Except as otherwise provided in subsection 
(d), a secured party shall use reasonable care 
in the custody and preservation of collateral 
in the secured party's possession. In the case 
of chattel paper or an instrument, reasonable 
care includes taking necessary steps to pre- 
serve rights against prior parties unless other- 
wise agreed."); La Civ Code art. 3167 ("The 
creditor is answerable agreeably to the rules 
which have been established under the title: 
Of Conventional Obligations, for the loss or 
decay of the pledge which may happen 
through his fault."); accord LaRevStat 
§ 10:9-207(1) ("A secured party must use rea- 
sonable care in the custody and preservation 
of collateral in his possession In the case of 
an instrument or chattel paper reasonable 
care includes taking necessary steps to pre- 
serve rights against prior parties unless other- 
wise agreed.") (superseded by 2001 La. Acts 
128); cf. Trans-Global, 583 So. 2d at 453 
(holding that, in a case not involving a collat- 
eral mortgage, the duty of care imposed on a 
creditor, as the pledgee of a debtor's letter of 
credit from a third party, was that of prudent 
administrator such that the creditor could be 
held liable for the loss or decay of the pledge 
occurring through its fault) 

29. Liljeberg Enterprises argues for first time 
in its reply brief that Lifemark did not raise in 


427 

of the nature of the pledgor-pledgee rela- 
tionship . 28 

Here, however, St. Jude executed a col- 
lateral mortgage on the hospital site and 
pledged a collateral mortgage note to Life- 
mark Hospitals, Inc. to secure the collater- 
al mortgage, which was itself created to 
secure the promissory note evidencing 
Lifemark Hospitals, Inc.’s loan to St. Jude 
for construction of the hospital. There 
was no third-party obligation involved . 25 
In such a case, where the mortgagor has 
“pledged” to the mortgagee the mortga- 

the district court its argument distinguishing 
between collateral mortgages involving third 
party notes and those involving hand notes on 
which the collateral mortgagor is the obligor 
Ordinarily, we do not consider arguments 
raised for the first time in a reply brief. See 
Price v Roark, 256 F 3d 364, 368 n 2 (5th 
Cir.2001). However, St Jude's argument 
here seeks simply to invoke a rule which we 
at times invoke sua sponre. that arguments 
not raised in the district court cannot be 
asserted for the first time on appeal. See 
Stokes v. Emerson Elec Co, 217 F.3d 353, 
358 n 19 (5th Cir.2000); Drown v. Ames, 201 
F 3d 654, 663 (5th Cir.), cert denied, 531 U.S 
925, 121 S.Ct. 299, 148 L.Ed.2d 240 (2000). 
However, an argument is not waived on ap- 
peal if the argument on the issue before the 
district court was sufficient to permit the dis- 
trict court to rule on it. Brown, 201 F.3d at 
663; Rogers v. Hartford Life & Accident Ins. 
Co., 167 F.3d 933. 943 n. 8 (5th Cir.1999); 
N.Y. Life Ins. Co. v. Brown, 84 F.3d 137, 141 
n. 4 (5th Cir. 1996). That is the case here, 
based on our review of the record. On ap- 
peal, Lifemark has certainly refined its argu- 
ment to distinguish the duties owed by a 
collateral mortgagee/pledgee in third-party 
note situations as developed in the case law 
cited by St. Jude from Lifemark 's situation, 
but Lifemark did sufficiently put before the 
district court its argument that no duty to 
reinscribe the collateral mortgage or to pre- 
vent the loss of the hospital flowed from its 
pledgor-pledgee relationship with St. Jude. 
See R. 9076, 9151-57. This was sufficient to 
permit the district court to rule on the essen- 
tial argument Lifemark advances on appeal. 
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gor’s own hand note on which the mortga- 
gor is directly obligated to the mortgagee, 
the mortgagee has a duty to keep the note 
so that it may be returned to the mortga- 
gor upon payment of the underlying debt 
to the mortgagee. 30 It is true that the 
Supreme Court of Louisiana has cited Pro- 
fessor Slovenko’s observation that: 

. . . [I]n the case of promissory notes, 
bills of exchange, and other evidences of 
indebtedness pledged as security, a duty 
exists on the part of the pledgee to 
preserve the rights of the pledgor 
against the obligors in the deposited 
documents. The pledgee is held respon- 
sible if he neglects to have a promissory 
note, the subject of the pledge, protest- 
ed for non-payment, and the endorser is 
discharged in consequence; or, if he ne- 
glects to have a mortgage which is 
pledged to him reinscribed or reregis- 
tered in proper time, and it loses its 
rank and effect. 31 

It is also the case that Professor Sloven- 
ko’s discussion assumes that a third-party 
obligation is involved with the pledge, 
where here it is not. To the contrary, the 

30. Cf. Max Nathan, Jr. St Anthony P Dunbar, 
The Collateral Mortgage: Logic and Experi- 
ence, 49 Lx LRev 39, 49 (1988) ("Since a 
collateral mortgage may be used to secure a 
specific debt, a debtor who wishes to limit the 
mortgage to that debt can lawfully do so and 
the pledge agreement is clearly the proper 
document in which to manifest such an in- 
tent. The risk, of course, is that the ne varie- 
tur note, which is negotiable, may fall into the 
hands of bona fide third parties who are un- 
aware of the pledge agreement and are not 
bound by it. That nsk is probably the major 
drawback to use of the collateral mortgage. 
The problem is mitigated by the fact that a 
pledgee, who accepts a fiduciary duty as suck, 
surely would be liable to a borrower injured in 
such a situation . The risk can be further 
minimized by use of a third-party custodian to 
hold the ne varietur note, or by use of a safety 
deposit box with appropriate restrictions." 
(emphasis added; footnotes omitted)); cf. 
also People's Bank v. Cookston, 142 So 285, 


obhgor of the underlying document and 
the pledgor (and the collateral mortgagor) 
were one and the same — St. Jude. 

Lifemark Hospitals, Inc. loaned money 
to St. Jude to build a hospital, a loan 
evidenced by a loan agreement and a 
promissory note, or hand note, in turn 
collateralized by the pledge of a collateral 
mortgage note, itself secured by a collater- 
al mortgage on the hospital site. 32 The 
extraordinary duty the district court im- 
posed upon Lifemark, who loaned the 
money to build the hospital and held the 
mortgage on it to secure its payment, is 
inexplicable. Whatever duty Lifemark 
may have owed as the pledgee of the col- 
lateral mortgage note, they do not include 
a requirement that Lifemark reinscribe 
the mortgage executed in Lifemark's favor 
to secure a debt owed by St, Jude to 
Lifemark, in order that the mortgage may 
retain priority for Lifemark’s benefit as 
pledgee and mortgagee. As Lifemark apt- 
ly points out, ordinarily a debtor such as 
St. Jude is happy to have its creditor fail 
to record its lien. We reject the assertion 

286 (La.App 2 Cir 1932) (holding that the 
plaintiff, as pledgee of the chattel mortgage 
note, was "under obligation to keep the 
pledged property intact, in order that it might 
be returned when the principal obligation is 
paid, when it does not proceed on the pledged 
property"). 

31. Ralph Slovenko, Of Pledge. 33 Tul. L.Rev 
59, 12! (1958) (cited in Trans-Global, 583 
So 2d at 453). 

32. Under a later settlement in 1991, St. Jude 
executed a renewal note, renewing and ex- 
tending the original note, and, like the origi- 
nal note, the renewal note was secured by the 
original collateral mortgage, collateral mort- 
gage note, and pledge of the collateral mort- 
gage note. Along with the execution of the 
renewal note, St Jude provided Lifemark 
Hospitals, Inc. with additional security in the 
form of a collateral assignment of rents, 
which assignment was recorded. 
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that Lifemark as the mortgagee here owed 
a duty to its mortgagor to reinscribe the 
mortgage, as illustrated in part, indeed, by 
the very difficulty of describing exactly 
how not protecting a mortgage’s first posi- 
tion, in and of itself, could possibly harm 
the mortgagor. 

Nor can this theory explain how it can 
lie beside the undisputed right of Lifemark 
Hospitals, Inc. to, “at any time, without 
notice to anyone, release any part of the 
Property from the effect of the Mortgage.” 
This right of release is explicitly recited in 
the collateral mortgage itself. In addition, 
the renewal note provides that St. Jude 
“agree[s] to any . . . release of any [of the 
security herefor].” The right of Lifemark 
to unilaterally release any part of the 
property from the mortgage is wholly at 
odds with the district court's discovery of a 
“duty” to reinscribe the collateral mort- 
gage. It was Lifemark’s eontracted-for 
right to retain the collateral mortgage’s 
priority against other creditors, under 
both the renewal note and the collateral 
mortgage itself. 53 The grant of a security 
interest to secure St. Jude’s debt was to 
protect the lender, Lifemark Hospitals, 
Inc., not the borrower. 

Nor did Lifemark as mortgagee have a 
duty to protect the hospital owner from 
other creditors asserting their rights 
against the hospital, as the district court 
held Lifemark did. It is self-evident that 
there is a vast difference between a statu- 
tory duty to prevent loss or decay of a 
third party’s note evidencing a debt owed 
to the collateral mortgagor/pledgor in or- 

33. Cf. Commercial Nal'l Bank in Shreveport v. 
Audubon Meadow P'ship, 566 So. 2d 1136, 

1 1 40-4 1 (La.App. 2 Cir. 1 990) (holding that, in 
light of the guaranty agreement’s permitting 
the lending bank to surrender any securities 
without notice or consent from the guarantor, 
the bank's alleged negligence in allowing a 
letter oF credit to lapse provided the guaran- 


der to preserve against other third parties 
the collateral mortgagor’s rights in the 
third party’s note pledged by it to the 
collateral mortgagee, and a supposed fidu- 
ciary duty on the part of the collateral 
mortgagee to protect the collateral mort- 
gagor against a third party’s exercise of its 
rights in an entirely different instrument 
or judgment. This is a mere chimera, 
existing nowhere in Louisiana law. It was 
apparently constructed out of whole cloth. 

In sum, Lifemark had no duty to timely 
reinscribe the collateral mortgage, and the 
district court erred as a matter of law in 
concluding that Lifemark had a consequen- 
tial duty to “mitigate” any harm allegedly 
caused by Lifemark’s failure to reinscribe 
by buying out the Travelers lien and add- 
ing the Travelers debt to the debt owed by 
St. Jude to Lifemark. 

[7] As for any duties arising out of 
Lifemark’s holding the right to basic rent 
under the collateral assignment of rents, 
Lifemark argues in part that the statutory 
duty of reasonable care under Louisiana 
Civil Code article 3167 does not apply to 
an assignment of rents because such an 
assignment is not a pledge where Life- 
mark did not take possession of a corpore- 
al movable or evidence of a credit, such as 
a note, as required by Louisiana Civil 
Code article 3152. 34 Lifemark argues that 
article 3167 imposes only custodial duties 
on pledgees and that no such duties attend 
its collateral assignment of rents from St. 
Jude. 

tor with no basis for recovery against the 
bank) 

34. See La Civ.Code art. 3152 ("It is essential 
to the contract of pledge that the creditor be 
pot in possession of the thing given to him in 
pledge, and consequently that actual delivery 
of it be made to him, unless he has possession 
of it already by some other right.”) 
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This argument, however, does not ac- 
count for Louisiana Civil Code article 3153, 
which provides: “But this delivery is only 
necessary with respect to corporeal things; 
as to incorporeal rights, such as credits, 
which are given in pledge, the delivery is 
merely fictitious and symbolical.” 35 An 
assignment of rents may be a pledge, be- 
cause “[o]ne may, in fine, pawn incorporeal 
movables, such as credits and other claims 
of that nature.” 36 Indeed, Louisiana stat- 
utes provide that "[cllaims, credits, obli- 
gations, and incorporeal rights in general 
not evidenced by written instrument or 
muniment of title, shall be subject to 
pledge, and may be pledged in the same 
manner as other property” and that “[t]he 
pledge shall be valid as to all persons 
without delivery of the claim, credit, obli- 
gation, or incorporeal right to the pledg- 
ee.” 31 

But again, that is beside the point, the 
duty attributed by the district court to 
Lifemark as pledgee of the right to basic 
rent under the collateral assignment of 
rents did not exist. The recorded collater- 
al assignment of rents simply gave Life- 
mark a secured right to rents upon default 
by St. Jude under the renewal note. The 
collateral assignment of rents specifically 
provides that Lifemark Hospitals, Inc. 
“shall not be obligated to perform or dis- 
charge nor does [Lifemark Hospitals, Inc.] 
hereby undertake to perform or discharge 
any obligation, duty or liability under said 

35. Id art 3153. 

36. Id art. 3155; see also LaRevStat 
§ 9:4401(A) ("Any obligation may be secured 
by an assignment by a lessor or sublessor of 
leases or rents, or both leases and rents, per- 
taining to immovable property Such assign- 
ment may be expressed as a conditional or 
collateral assignment, and may be effected in 
an act of mortgage, by a separate written 
instrument of assignment, or by a separate 
written instrument of pledge, and may be 
referred to, denominated, or described as a 
pledge or an assignment, or both.' 1 ). 


Lease." As we observed, the renewal note 
itself gave Lifemark the right to release 
any security, including the collateral as- 
signment of rents, under the renewal note. 
In the face of these contractual provisions, 
holding the right to basic rent under the 
collateral assignment of rents imposed no 
duty upon Lifemark to preserve the lease 
covering the assigned rents. 

We are persuaded that the district court 
erred as a matter of law in concluding that 
Lifemark breached any duties by failing to 
timely reinscribe the collateral mortgage, 
buy out the Travelers lien, add the Travel- 
ers debt to the debt owed by St. Jude to 
Lifemark Hospitals, Inc., and refrain from 
having Lifemark Hospitals of Louisiana, 
Inc. purchase the hospital at the foreclo- 
sure sale. In sum, Lifemark did not owe 
the duties to St. Jude upon which the 
district court premised its order reversing 
the judicial sale of the hospital. The dis- 
trict court erred in upsetting the con- 
firmed judicial sale on these grounds. 

B. 

[8] The district court pointed to its 
findings of Lifemark's bad faith, collusion, 
and self-dealing in forcing the judicial sale 
of the hospital, chilling the bidding at the 
sale, and purchasing the hospital as an 
alternative ground for its upset of the judi- 
cial sale. The district court relied upon 

37. LaRevStat §§ 9-4321, 9:4322 (repealed by 
2001 La. Acts 128). Although these provi- 
sions were repealed m 2001, see 2001 La. Acts 
128, this repeal cannot be applied retroactive- 
ly to the facts of this case because these 
provisions were substantive laws and the leg- 
islature did not express its intent to give the 
repeal of the substantive law retroactive ef- 
fect, see Billingsley v. Mitchell, 676 So. 2d 208, 
212-13 (La.App. 1 Cir.), wtit denied, 681 
So 2d 1265 (La. 1996). 
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two unpublished district court decisions 
setting aside a judicial sale. Both were in 
admiralty and prior to sale confirmation. 

That slender reed aside, the district 
court’s findings of a “conspiracy" to wrest 
control of the hospital and medical office 
building from St. Jude and Liljeberg En- 
terprises border on the absurd. We are 
left with the definite and firm conviction 
that a mistake has been committed, that 
the findings are not supported by the evi- 
dence and are clearly erroneous. 

The district court’s “conspiracy theory” 
conclusion is based, in part, on the view 
that Liljeberg Enterprises’s or St. Jude’s 
losses were caused by Lifemark. Specifi- 
cally, not reinscribing the collateral mort- 
gage and not buying out the Travelers lien 
and adding the Travelers debt to the debt 
owed by St. Jude to Lifemark. These 
findings turn on the remarkable but large- 
ly implicit conclusion, asserted directly by 
the Liljebeigs' counsel at oral argument, 
that, under Louisiana law, a second mort- 
gagee, which Travelers would have been 
had the collateral mortgage been timely 
reinscribed, cannot initiate foreclosure pro- 
ceedings. The district court and Liljeberg 
Enterprises offer no statutory or case law 
support for this proposition, for the simple 
reason that this is not the law. 38 

The theory that Lifemark proximately 
caused any loss to Liljeberg Enterprises 
or St. Jude from the Travelers foreclosure 

38. See, e.g., First Nat‘1 Bank of Gonzales v. 
Morton, 544 So. 2d 5 (La.App. 1 Cir.) (involv- 
ing a prior successful foreclosure suit brought 
by a second mortgagee), wnt denied, 550 
So.2d 654 (La. 1989); Keys v Box, 476 So 2d 
1141 (La.App 3 Cir.1985) (involving a fore- 
closure suit brought by a bank to protect its 
interest as a second mortgagee), Guinn v. 
Houston Fire & Cas. Ins. Co, 32 So 2d 613 
(La.App. 1 Cir 1947) (involving a foreclosure 
suit instituted by a second mortgagee). 

39. See La Civ Code art. 3333 ("A person may 
reinscribe a recorded document creating a 


on its judicial mortgage cannot accommo- 
date the undisputed fact that, under Loui- 
siana law, St. Jude could have reinscribed 
the collateral mortgage itself, 39 A subor- 
dinate position for the Travelers judgment 
is now said to have been critical for St. 
Jude and its loss the centerpiece of a 
conspiracy to take the hospital. Yet, St. 
Jude could have checked the records and 
protected its own interest. That it could 
have and did not do so is telling. It rends 
a large hole in the conspiracy claim and 
leaves St. Jude's inaction unexplained. 
This, with the reality we have explained 
that Lifemark Hospitals, Inc. had no duty 
to buy out the Travelers lien, no duty to 
add the Travelers debt to the debt owed 
by St. Jude to Lifemark Hospitals, Inc., 
and no duty to prevent the purchase of the 
hospital at the foreclosure sale by Life- 
mark Hospitals of Louisiana, Inc. 

Even if we were to somehow “explain” 
all of this by the theory that this foreclo- 
sure was part of Lifemark’s plan from the 
beginning, the theory cannot be squared 
with one large undisputed fact: Liljeberg 
Enterprises and St. Jude faced the Travel- 
ers lien because of Liljeberg Enterprises's 
and St. Jude’s own failed litigation against 
Travelers, arising out of an independent 
dispute with Travelers. Any suggestion 
that Lifemark somehow worked that result 
is defied by the record. Indeed, a panel of 
this court described the Liljebergs’ con- 

mortgage or evidencing a privilege by filing 
with a recorder a signed, written notice of 
reinscription.”); accord id. art. 3369(E) (“The 
effect of the registry ceases in all cases, even 
against the contracting parties, unless the in- 
scriptions have been renewed within the peri- 
ods of time above provided in the manner in 
which they were first made, or by filing a 
notice of reinscription of mortgage or a writ- 
ten request for reinscription by the mortgagee 
or any interested person, together with a copy 
of the original act of mortgage.” (emphasis 
added)) (repealed by 1992 La Acts 1132). 
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duct involved that litigation as “as egre- 
gious and unconscionable of bad faith con- 
tractual dealings as the members of this 
panel can recall having encountered.” 10 
The cases before us only reinforce that 
panel’s observation. The record is clear 
that any losses by St. Jude and Liljeberg 
Enterprises were proximately caused by 
the Liljebergs, who defaulted to Travelers 
and whose post-default conduct, in part, 
led to the Travelers judgment and its re- 
sulting judicial mortgage and b'en on the 
hospital. The foreclosure of this lien led 
to the foreclosure of the hospital that the 
district court order would set aside. 

Indeed, despite Liljeberg Enterprises’s 
contention on appeal that Lifemark's ef- 
forts to “circumvent" the pharmacy agree- 
ment and refusal to renew the medical 
office building lease caused St. Jude and 
Liljeberg Enterprises to experience signif- 
icant shortfalls which foreclosed any possi- 
bility of paying the note on the medical 
office building to Travelers, the district 
court made no findings of fact that Life- 
mark’s conduct was the cause of the debt 
to Travelers or St. Jude’s inability to pay 
that debt, which resulted in the judicial 
mortgage Travelers filed encumbering the 
hospital property. 41 

With or without such findings, however, 
the idea that Lifemark deliberately subor- 
dinated its mortgage interest to Travelers, 
knowing' it would result in a required pay- 
ment, to wit, approximately $7.8 million, to 
Travelers at any judicial sale, comes close 
to being nonsensical. It rests upon the 

40. Travelers Ins . Co. v. St. Jude Hasp , No. 92- 
9579. 21 F.3d 1107, at 2 (5th Cir. Apr 20. 
1994) (unpublished per curiam). The panel 
further noted that ”[t]he Liljeberg conduct to 
which we refer is the antithesis of that man- 
dated in La. Civil Code Ann. art. 1983 ('Con- 
tracts must be performed in good faith '), and 
has contributed to the legal effects described 
in La. Civil Code Ann. art. 1997 ('An obligor 
in bad faith is liable for all damages, foresee- 


assertion that Louisiana law somehow obli- 
gated Lifemark to lend the money to bail 
the Liljebergs out of their litigation fiasco 
with Travelers. That is so because, as we 
will explain, Travelers would most certain- 
ly have foreclosed its second mortgage. 
Although the district court made no such 
explicit finding, Liijeberg Enterprises ar- 
gues on appeal that Lifemark deliberately 
failed to reinscribe its collateral mortgage 
in order to facilitate the Travelers foreclo- 
sure and the judicial sale of the medical 
office building and the hospital to Life- 
mark Hospitals of Louisiana, Inc., where- 
after Lifemark conspired to manipulate 
the judicial sale, colluded to minimize the 
price offered at the judicial sale, and 
schemed to terminate the lease and St. 
Jude’s right to collect rents from Life- 
mark. 

In answer to the palpable flaws in their 
theories, the Liljebergs would simply ex- 
pand the conspiracy. They argue that this 
court should consider documents from 
Lifemark’s legal malpractice suit against 
their former attorneys for their attorneys’ 
failure to reinscribe the collateral mort- 
gage and, more specifically, in a footnote 
in their original brief, the Liljebergs state 
for the first time that they “challenge the 
court’s denial of their motion to supple- 
ment the record with documents from the 
trial between Lifemark and [its former 
attorneys]," which “documents clearly 
show that Defendants and their attorneys 
conspired to defraud St. Jude/Liljeberg 
Enterprises out the hospital, the lease, and 

able or nor, that are a direct consequence of 
his failure to perform.').” Id. at 2 n. 3. 

41. Nor, for that matter, did the district court 
make findings supporting two other premises 
of the Liljebergs' arguments on appeal; that 
Lifemark intentionally or deliberately failed to 
reinscnbe the collateral mortgage or that 
Lifemark engaged in any fraud on the court 
or fraud with regard to the judicial sale. 
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the pharmacy.” It tells that this argument 
was not raised or briefed as a separate 
issue until the Liljebergs’ final reply brief, 
It is therefore waived. 42 Moreover, the 
district court ruled in an order dated April 
25, 2000 that the Liljebergs’ motion to 
supplement was rendered moot by the 
court’s order and final judgment issuing its 
findings of fact and conclusions of law, 
which therefore quite obviously did not 
rely on the supplemental materials prof- 
fered with the motion. Under these cir- 
cumstances, even if we were to consider 
this issue, the Liljebergs could not show 
an abuse of discretion on appeal. 43 

In sum, we conclude that the district 
court’s findings that Lifemark engaged in 
bad faith, collusion, and self-dealing to 
force the judicial sale of the hospital, chill 
the bidding at the sale, and purchase the 
hospital are clearly erroneous. In the ab- 
sence of any breach of duty to St. Jude or 
Liljeberg Enterprises on the part of Life- 
mark or a Lifemark breach having proxi- 
mately caused any loss to the Liljebergs 
resulting from the Travelers lien, there is 
no bad faith or collusion in Lifemark's 
decision to bid at the judicial sale or Life- 
mark's purchase of the hospital at the 
legally-permitted two-thirds of its ap- 
praised value. 

42. See Price, 256 F.3d at 368 n. 2 (court of 
appeals does not consider issues raised for the 
first time in a re-njv brief); Peo.\*y v. WF/L4— TV, 
Inc., 221 F.3d 158, 179 (5th Cir.2000) (refus- 
ing to consider issue that were not raised or 
adequately briefed in the parties’ opening 
briefs), cert, denied, 532 U.S. 1051, 121 S.Ct. 
2191, 149 L.Ed 2d 1023 (2001); Atwood v. 
Union Carbide Carp., 847 F 2d 278, 280 (5th 
Cir.) (“As we have already noted, issues not 
briefed, or set forth in the list of issues pre- 
sented, are waived "), amended on reh’g on 
other grounds, 850 F.2d 1093 (5th Cir. 1988) 

43. See Fields v. Pool Offshore, Inc., 182 F.3d 
353, 360 n. 7 (5th Cir 1999) (standard of 
review for denial of motion to supplement the 


433 

The other side of the no-duty coin is that 
Lifemark was free to act in its own self- 
interest, including allowing Lifemark, 
which had the license, to own and operate 
the hospital, and to escape the burden of 
the pharmacy agreement, which functioned 
much like an overriding royalty payment. 
As Lifemark persuasively argues on ap- 
peal, and the record is clear: the various 
lending and lease transactions and instru- 
ments, as agreed to by the Liljebergs and 
Lifemark, permitted the outcomes which 
Lifemark sought in Lifemark Hospitals of 
Louisiana, Inc.’s bidding at the judicial 
sale as well as Lifemark’s decision not to 
renew the lease on the medical office build- 
ing. 44 Lifemark Hospitals, Inc. was legally 
entitled to obtain permission to bid credits, 
and received a court order granting such 
permission, to give it the option to bid at 
the sale should the circumstances warrant. 
The district court’s findings and the Lilje- 
bergs’ arguments on appeal offer no logical 
connection between a decision to seek au- 
thority to bid credits and the absence, let 
alone the chilling, of other bids on the 
hospital property at the judicial sale — the 
credits represent a debt Lifemark Hospi- 
tals, Inc. was owed, so a payment in cash 
and credits or simply in cash would make 
no difference for the bottom line in Life- 
mark’s accounting. Moreover, although 

record is for abuse of discretion only); Mor- 
ales v. Turman, 562 F.2d 993, 996 (5th Cir. 

J977’\ ''same'. 

Even assuming arguendo that the Liljebergs 
did not waive this issue on appeal and that we 
were to conclude that the district court 
abused its discretion in denying their motion 
to supplement, the su pplemental material 
would not alter our conclusions on appeal. 

44. Cf Clark v. America's Favorite Chicken Co., 
110 F.3d 295, 297-98 (5th Cir.1997) (under 
Louisiana law, it is not a breach of the im- 
plied covenant of good faith and fair dealing 
to engage in conduct which is expressly al- 
lowed under a contract). 
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the Liljebergs argue that Lifemark’s 
knowledge that the priority of the lease on 
the hospital and collateral assignment of 
rents would deter other bidders at the 
judicial sale somehow supports their con- 
spiracy theory, it demonstrates quite the 
opposite. As counsel for Lifemark aptly 
noted at oral argument, the judicial sale 
could almost be considered “chill-proof," in 
that it is hard to imagine anyone bidding 
$26 million on a property that would, by 
virtue of the lease and collateral assign- 
ment of rents, provide no cash-flow until at 
least sixteen years later, in 2010. 

[9] On the basis of its clearly errone- 
ous “conspiracy theory” findings, the dis- 
trict court erred as a matter of law in 
disregarding long-standing Louisiana ju- 
risprudence that a judicial sale, once com- 
pleted, cannot generally be undone. 45 
Freed from the district court’s clearly er- 
roneous “conspiracy theory" findings, the 
evidence concerning Lifemark’s actions fol- 
lowing Travelers’s filing its judicial mort- 
gage does not support findings of bad 
faith, collusion, and self-dealing on the part 
of Lifemark that would permit the district 
court to overturn the confirmed judicial 
sale. 46 Rather, the evidence considered 

45. See generally Boyd v. Farmers- Merchants 
Bank & Trust Co., 433 So.2d 339, 342 (La 
App. 3 Cir.) ("As a general rule, a judicial sale 
cannot be attacked once the sale is consum- 
mated in the absence of fraud or ill prac- 
tices."), writ denied, 440 So. 2d 732 (La. 1983). 

46, Compare Acadian Prod Corp. of La. v Sa- 
vanna Corp., 222 La. 617, 63 So 2d 141, 142 
(1953) ("Among the requirements for the le- 
gal seizure and sale of property in satisfaction 
of a judgment are to be found those 
prohibiting any combination or conspiracy to 
stifle competition and chill the bidding at a 
judicial sale."); Pease v. Gaxti, 202 La. 698, 12 
So.2d 684, 690 (1942) ("This court has re- 
peatedly held that, where there is an agree- 
ment to stifle competition at judicial sales and 
where one of the parties to the agreement is a 
party to the proceeding, the sale may be an- 
nulled by the injured party "); Konen v. Ko- 


against the entirety of the record shows 
that Lifemark’s actions consisted of com- 
mercially reasonable, albeit aggressive, 
steps in reaction to the Travelers judg- 
ment, all of which were within their con- 
tractual rights and applicable law. 

We have detected several warring prem- 
ises internal to the Liljebergs’ theories. 
In concluding this section, we mention one 
more: the Liljebergs attempt to maintain 
both that Lifemark never intended to per- 
form under the various commercial instru- 
ments between the parties and that Life- 
mark drafted these instruments to allow 
Lifemark to engage in conduct it chal- 
lenges — declining to renew the lease on 
the medical office building, purchasing the 
hospital at a judicial sale, and terminating 
the pharmacy agreement based on a cross- 
default provision. 

C. 

Lifemark argues that the district court 
erred in denying its claim for a deficiency 
judgment, a sum of $20,600,060.91 that St. 
Jude owed Lifemark Hospitals, Inc. under 
the renewal promissory note after Life- 

new, 165 La. 288, 115 So. 490, 491 (1928) 
("Hence the concealment or misrepresenta- 
tion of facts, amounting to fraud, is not the 
only cause for annulling a judicial sale, but 
anything said or done by one who becomes an 
adjudicatee, for the purpose of preventing 
competition at the sale, or, m other words, for 
the purpose of chilling it, which is reasonably 
capable of doing so, and has that effect, will 
be sufficient to annul the sale."); First Nat 7 
Bank of Abbeville v. Hebert, 162 La. 703, 1 11 
So. 66, 69 (1926) ("An agreement whereby 
parties engage not to bid against each other at 
a public auction, especially where the auction 
is required or directed by law, as in sales of 
property under execution, and where one of 
the parties to the agreement is a party to the 
proceeding, is a sufficient cause for annulling 
the sale.’’). 
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mark Hospitals of Louisiana, Inc.'s pur- 
chase of the hospital at the judicial sale. 

The Liljebergs respond that the same 
bad faith and collusive conduct that tainted 
the judicial sale also bars any claim for 
deficiency and that the alleged defaults 
and acceleration were caused by the bad 
faith and collusive wrongdoing of Life- 
mark, which alone is legally responsible. 
The district court denied Lifemark’s defi- 
ciency judgment claim based on its deci- 
sion to overturn the judicial sale, such that 
“[a]U rents which would have been paid 
absent the judicial sale will be deemed 
paid on the mortgage in favor of [Lifemark 
Hospitals, lnc.l and the mortgage note 
shall be deemed current at the time of 
transfer,” and, “[ijnasmueh as this Court 
has restored the status quo prior to sale 
and reinstated the collateral mortgage, col- 
lateral mortgage note, and note, the claim 
of [Lifemark Hospitals, Inc.] on the note is 
disallowed." Having found the district 
court's findings and conclusions in favor of 
this order to be in error, and rejected the 
Liljebergs’ arguments on appeal, we must 
in turn reverse the district court’s order 
denying this claim. As discussed infra in 
connection with the motion to assume the 
pharmacy agreement, the judicial mort- 
gage and lien on the hospital won in court 

47. The fourth covenant of ihe collateral mort- 
gage provides. 

The Property is to remain mortgaged and 
hypothecated until the full and final pay- 
ment of the aforesaid indebtedness in prin- 
cipal and interest, attorney's fees, insurance 
premiums, costs and expenses, the Mortga- 
gor hereby binding itself, its heirs, succes- 
sors and assigns not to make a conveyance, 
mortgage, transfer or sale of the Property 
until full and final payment of the aforesaid 
indebtedness including principal and inter- 
est, attorney's fees, insurance premiums, 
costs and expenses, unless the Mortgagee 
expressly consents to such conveyance or 
mortgage in writing. The Mortgagor here- 
by agrees that should the Property be mort- 
gaged, sold or transferred, either with or 
without the assumption of the aforesaid in- 


by Travelers and the judicial sale that 
followed were defaults under the fourth 
covenant of the collateral mortgage. 
These events of default gave Lifemark the 
contractually-secured right to accelerate 
the renewal promissory note and immedi- 
ately recover all amounts and interest due 
thereunder. 11 We remand to the district 
court for calculation of the amount of defi- 
ciency owed to Lifemark Hospitals, Inc. 
and for entry of judgment in that amount. 

I). 

On its cross-appeal, Liljeberg Enterpris- 
es argues that the district court erred in 
requiring St. Jude and Liljeberg Enter- 
prises to reimburse Lifemark the approxi- 
mately $7.8 million it paid to Travelers. 
Having reversed the district court's order 
overturning the judicial sale, we must re- 
verse the order of reimbursement, part of 
the district court’s seLaside of the judicial 
sale. Because Lifemark will maintain 
ownership of the hospital pursuant to the 
confirmed judicial sale, the Liljebergs need 
not reimburse Lifemark’s payment of the 
Travelers debt made at foreclosure. Lilje- 
berg Enterprises’s cross-appeal on this is- 
sue is now moot. 48 

debtedness, such sale, transfer or mortgage 
shall constitute a breach of this contract 
and the obligations herein set forth, and the 
Note shall, at the option of the Mortgagee, 
immediately mature and become due and 
payable, anything contained herein to the 
contrary notwithstanding, and it shall be 
lawful for the Mortgagee to proceed with 
enforcement of its mortgage as hereinabove 
set forth. 

48. We therefore assume, without deciding, 
that the Liljebergs did not waive this point of 
error by failing to raise it before the district 
court, notwithstanding that the relief they 
sought in seeking to alter or amend the dis- 
trict court's findings and judgment specifical- 
ly requested only that the district court "defer 
the due date for reimbursing Lifemark with 
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VI. Cause No. 93-1794 
The district court concluded in Cause 
No. 93-1794 that Liijeberg Enterprises, as 
the debtor in possession in its Chapter 11 
bankruptcy proceeding, should be allowed 
to assume the pharmacy agreement pursu- 
ant to 11 U.S.C. § 365. The district court 
rejected Lifemark’s arguments that the 
pharmacy agreement terminated under its 
own terms and was therefore not available 
to be assumed and that Liijeberg Enter- 
prises committed incurable defaults under 
the pharmacy agreement which, pursuant 
to It U.S.C. § 365(b)(1), precluded an or- 
der granting Liijeberg Enterprises’s mo- 
tion to assume. 

11 U.S.C. § 365(a) provides that “the 
trustee, subject to the court’s approval, 
may assume or reject any executory con- 
tract or unexpired lease of the debtor,” but 
11 U.S.C. § 1107(a) provides that, “[s]ub- 
ject to any limitations on a trustee serving 
in a case under this chapter, and to such 
limitations or conditions as the court pre- 
scribes, a debtor in possession shall have 
all the rights, other than the right to com- 
pensation under section 330 of this title, 
... of a trustee serving in a case under 
this chapter." Thus, as a debtor in posses- 
sion, Liijeberg Enterprises was required 
to satisfy all the requirements of 11 U.S.C. 
§ 365(b)(1) in order to assume the phar- 
macy agreement as an executory contract 
under section 365: 

rr , \. ...... i, .. l — .. .. .... 

ii uucic iitio o ecu a uciauiu II I aji caclu - 

tory contract or unexpired lease of the 

the amount of the Travelers judicial mortgage 
until after the single business enterprise has 
paid all the money judgments awarded m 
favor of Liijeberg Enterprises and St. Jude." 

49. 1! U.S.C § 365(b)(1). 

50. Phoernx Exploration, Inc. v. Yaquinto (In re 
Murexco Petroleum, Inc.), 15 F.3d 60, 62-63 
(5th Cir. 1994) (emphasis added); accord 
Stewart Title Guar. Co. v. Old Republic Nat T 
Title Ins Co. 83 F.3d 735, 741 (5th Or. 1 996); 


debtor, the trustee may not assume such 
contract or lease unless, at the time of 
assumption of such contract or lease, the 
trustee — 

(A) cures, or provides adequate assur- 
ance that the trustee will promptly cure, 
such default; 

(B) compensates, or provides adequate 
assurance that the trustee will promptly 
compensate, a party other than the 
debtor to such contract or lease, for any 
actual pecuniary loss to such party re- 
sulting from such default; and 

(C) provides adequate assurance of fu- 
ture performance under such contract or 
lease. 49 

A. 

[10, 11] As an initial matter, Lifemark 
argues that the pharmacy agreement was 
no longer an executory contract subject to 
assumption. To determine if a contract is 
executory for purposes of this provision, 
“the relevant inquiry is whether perfor- 
mance remains due to some extent on both 
sides,” such “that an agreement is executo- 
ry if at the time of the bankruptcy filing, 
the failure of either party to complete 
performance would constitute a material 
breach of the contract, thereby excusing 
the performance of the other party.” 59 

Lifemark argues that the district court 
erred in treating the pharmacy agreement 
33 an executory contrsct subject to as - 
sumption by Liijeberg Enterprises. They 

cf. Phillips v First City, Texas-Tyler, N.A. (In 
re Phillips), 966 F.2d 926. 935 (5th Cir. 1 992) 
(holding that a partnership agreement does 
not *'remain[] an executory contract after the 
Final Judgment decreed that [one partner] 
breached the partnership agreement, awarded 
[another partner] damages, and ordered [the 
partnership] dissolved, and after passage of 
the Final Judgment's 90-day prescription for 
winding up [the partnership]"). 
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contend that, when Lifemark ceased to 
lease the hospital on October 28, 1994, the 
pharmacy agreement terminated by its 
own terms pursuant to section 5.1(e). It 
provides: “This Agreement shall be effec- 
tive as set forth above and shall continue 
in frill force and effect, unless sooner ter- 
minated with the first to occur of the 
following: . (e) LIFEMARK ceases to 
lease or operate Hospital.” 

Liljeberg Enterprises filed for Chapter 
11 relief on January 27, 1993. Lifemark’s 
lease of the hospital did not end until 
almost twenty months later-when Travel- 
ers foreclosed and Lifemark bought the 
hospital at the judicial sale. There is no 
dispute but that throughout this period the 
pharmacy agreement was in full force and 
effect and a failure of either party to com- 
plete performance would have been a ma- 
terial breach. 

Lifemark argues, however, that a line of 
authority out of the Tenth Circuit provides 
that ‘‘[a] contract that provides for termi- 
nation on the default of one party may 
terminate under ordinary principles of con- 
tract law even if the defaulting party has 
filed a petition under the Bankruptcy 
Act.” 51 Although this holding arose under 
the old Bankruptcy Act, 52 Lifemark argues 
that it remains valid under the Bankruptcy 
Code, pointing to a bankruptcy court's con- 
clusion to that effect. 53 That Michigan 
bankruptcy court reviewed several deci- 
sions involving the issue of whether a con- 
tract terminated by its own terms or time 
limits post-petition and concluded that “the 

51. Tngg v US, Dep't of Interior (In re Tngg). 
630 F.2d 1370, 1374 (10th Cir.1980), accord 
Gloria Mfg. Corp v Int'l Ladies' Garment 
Workers' Union, 734 F.2d 1020, 1022 (4th 
Cir. 1984) 

52. "The Bankruptcy Reform Act of 1978, 
Pub.L. 95-598, November 6, 1978, 92 Star 
2549, repealed the former Bankruptcy Act of 
1898 and replaced that Act with the Bank- 
ruptcy Code, Title 1 1 of the United States 


issue must be whether termination re- 
quires the non-debtor party to undertake 
some post-petition affirmative act,” such 
that, “[wjhen termination of the contract 
requires an affirmative act of the non- 
debtor party, the contract remains execu- 
tory because such an act is stayed under 
11 U.S.C. § 362(a),” but, “[wjhen termi- 
nation occurs without any action by the 
non-debtor party, the contract is no longer 
executory and no longer subject to as- 
sumption or rejection." 54 

The parties have pointed to no Fifth 
Circuit decisions treating this issue, and 
we have located none. The Liljebergs ar- 
gue that even under this authority the 
pharmacy agreement did not terminate 
posLpetition where Lifemark not only par- 
ticipated in the alleged defaults, they in- 
tentionally precipitated them; that, under 
the pharmacy agreement and Louisiana 
law, the pharmacy agreement could not 
terminate automatically but required Life- 
mark to place Liljeberg Enterprises in 
default and obtain judicial dissolution. 

[12] We agree and conclude that the 
district court did not err in concluding that 
the pharmacy agreement was an executory 
agreement subject to assumption by Lilje- 
berg Enterprises. Lifemark’s affirmative 
acts — its purchase of the hospital — caused 
the lease to be extinguished under the 
doctrine of confusion, which in turn caused 
any alleged default under section 5.1(e) of 
the pharmacy agreement. Moreover, Lou- 
isiana law provides that, except in limited 

Code, effective October 1, 1979.” Mitsubishi 
Int'l Corp. v, Clark Pipe & Supply Co., Inc., 
735 F.2d 160, 162 n. 2 (5th Cir.1984). 

53. Hertzberg v. Loyal Am. Life Ins. Co. (In re 
B&K Hydraulic Co.}, 106 B.R. 131, 134 
(Bankr.E.D.Mich. 1 989). 

54. Id. at 135-36 (emphasis added) 
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circumstances which the district court cor- 
rectly concluded do not apply here, a con- 
tract will not terminate unless the non- 
breaching party seeks judicial dissolution 
of the contract or at least provides notice 
of the intent to exercise the right to termi- 
nate the contract for default, even if the 
contract explicitly prorides for automatic 
termination. 55 And section 5.1(e) does not 
do so. Lifemark was required to give 
Liljeberg Enterprises written notice of 
termination under section 15 of the phar- 
macy agreement. In short, terminating 
the pharmacy agreement for default under 
section 5.1(e) required an affirmative act of 
Lifemark. Lifemark gave no notice and 
did not seek judicial dissolution. The 
pharmacy agreement remained executory. 

B. 

113] Turning then to whether the dis- 
trict court erred in allowing Liljeberg En- 
terprises to assume the executory phar- 
macy agreement, under section 365, “[a]n 
assumed lease or contract will remain in 
effect through and then after the comple- 
tion of the reorganization,” and “[t]he non- 
debtor party to the agreement is not re- 
leased from its duties and must continue 
to perform; likewise, the debtor must con- 
tinue to perform or pay for the services or 
other costs that are not discharged.” 56 
We have further explained that “ ‘[t]he act 
of assumption must be grounded, at least 

55 See U CivCoce art. 2013 & cmts, (b)-(c), 
id. 2015, cmt. (c); id. 2017 & cmt. (b); id. 
2024; Mennella v. Kurt E. Schorl E A.I., Ltd., 
979 F.2d 357, 361 Si n. 16 (5th Cir. 1992); 
Pembroke v. Gulf Oil Corp., 454 F.2d 606, 61 1 
(5th Cir. 1971). 

56. Century Indent. Co. v. Nat'l Gypsum Co. 
Settlement Trust (In re Nat’l Gypsum Co ), 20 8 
F.3d 498, 505 (5th Cir.), cert, denied, 531 U.S. 
871, 121 S.Ct. 172, 148 L.Ed.2d 1 17 (2000) 

57. Id. (quoting MMR Holding Corp. v. C & C 
Consultants, Inc. (In re MMR Holding Corp.), 
20 3 B.R 605, 612 (Bankr.M.D.La.1996)). 


in part, in the conclusion that maintenance 
of the contract is more beneficial to the 
estate than doing without the other par- 
ty’s services,’ ” 57 a determination that as- 
sumption of the pharmacy agreement by 
Liljeberg Enterprises “represented a 
proper exercise of business judgment.” “ 

[14-17] Section 365(b)(1) essentially 
“ ‘allows a debtor to “continue in a benefi- 
cial contract provided, however, that the 
other party is made whole at the time of 
the debtor’s assumption of said con- 
tract." ’ ” 59 That is, “[sjection 365 is in- 
tended to provide a means whereby a 
debtor can force another party to an ex- 
ecutory contract to continue to perform 
under the contract if (I) the debtor can 
provide adequate assurance that it, too, 
will continue to perform, and if (2) the 
debtor can cure any defaults in its past 
performance.” 60 As such, “the debtor 
party must take full account of the cost to 
cure all existing defaults owed to the non- 
debtor party when assessing whether the 
contract is beneficial to the estate.” 61 
Further, to determine if the debtor in 
possession has provided “adequate assur- 
ance” of future performance, we have 
held that courts must look to “ ‘factual 
conditions,’ ” including “consideration of) 
whether the debtor's financial data indi- 
cated its ability to generate an income 
stream sufficient to meet its obligations, 

58, Richmond Leasing Co. v. Capital Bank, 
N.A., 762 F.2d 1303, 1309 (5th Cir.1985). 

59. Nat'l Gypsum, 208 F.3d at 505 (quoting In 
re Eagle Bus Mfg., Inc., 148 B.R. 481, 483 
(Bankr.S.D.Tex.1992) (quoting 255 Turnpike 
Assocs. v. J.W Mays, Inc (In re J.W Mays, 
Inc), 30 B.R 769, 772 (Bankr.S.D.N.Y. 
1983)}). 

60, Richmond. 762 F 2d at 1310 

61. Nat'l Gypsum, 208 F 3d at 505. 
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the general economic outlook in the debt- 
or’s industry, and the presence of a guar- 
antee.” 62 

[18] To the extent that such determi- 
nations turn on contested factual disputes, 
and not errors of law, we review only for 
clear error and not under de novo review. 63 
Lifemark argues that, pursuant to 11 
U.S.C. § 365(b)(1), the district court 
should have denied Liljeberg Enterprises’s 
motion to assume because Liljeberg En- 
terprises’s transactional and operational 
defaults under the pharmacy agreement 
are incurable and because Liljeberg En- 
terprises cannot provide adequate assur- 
ance of future performance. 

[19,20] Lifemark’s arguments regard- 
ing transactional defaults require interpre- 
tation of several contractual documents. 
“The district court’s interpretation of a 
contract is reviewed de novo," and “[t]he 
contract and record are reviewed indepen- 
dently and under the same standards that 
guided the district court.” 64 At the same 
time, “if the interpretation of the contract 
turns on the consideration of extrinsic evi- 
dence, such as evidence of the intent of the 
parties, the standard of review is clearly 

62. Richmond, 762 F.2d at 1310 (quoting In re 
Sapolm Paints, Inc., 5 B.R. 412, 421 (Bankr 

E. D.N.Y.1980)). 

63. See id. at 1307-09 & n. 4. 

64 . St. Martin v. Mobil Exploration & Produc- 
ing US. Inc, 224 F.3d 402, 409 (5th Cir. 
2000 ). 

65 . Nat 'l Union Fire Ins Co of Pittsburgh, Pa. 
v. Circle, Inc, 915 F.2d 986, 989 (5th Cir. 
1990) (per curiam); see also Gebreyesus v. 

F. C. Schaffer & Assocs., Inc., 204 F.3d 639, 
642 (5th Cir.2000) (“Under Louisiana law, the 
interpretation of a contract and the determi- 
nation of ambiguities are questions of law. 
Where a court determines that ambiguity ex- 
ists and makes factual determinations of in- 
tent, we review those factual findings for 
clear error." (citations omitted)). As the dis- 
trict court correctly noted, the Louisiana Civil 
Code's contract interpretation provisions 
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erroneous,” but, if “intent is determined 
solely from the language of the contract, 
then contractual interpretation is purely a 
question of law,” and “[t]he threshold 
question whether extrinsic evidence should 
be considered in determining the intent of 
the parties is itself a question of law and 
thus reviewable de novo .” 63 

[21-26] In this diversity case, we look 
to Louisiana law for the applicable stan- 
dard of contract interpretation. 66 “Under 
Louisiana law, a contract is the law be- 
tween the parties, and is read for its plain 
meaning.” 67 Thus, “[u]nder Louisiana 
law, where the words of a contract are 
clear and explicit and lead to no absurd 
consequences, the contract’s meaning and 
the intent of its parties must be sought 
within the four corners of the document 
and cannot be explained or contradicted by 
extrinsic evidence,” such that, “[i]f a court 
finds the contract to be unambiguous, it 
may construe the intent from the face of 
the document — without considering extrin- 
sic evidence — and enter judgment as a 
matter of law.” 68 Further, “ ‘[ujnder Lou- 
isiana law, a contract is ambiguous when it 

were substantially amended by Act 331 of 
1984, which was enacted after the pharmacy 
agreement was entered into on February 10, 
1983. However, the cited provisions of the 
Civil Code and other principles of contract 
interpretation under Louisiana law cited and 
applied herein did not substantively change 
the law and so there are no retroactivity con- 
cerns presented by citing these post-Act 331 
cases and Code provisions. Cf, Morris v. 
Friedman, 663 So. 2d 19, 23-24 (La. 1995). 

66. See Exxon Corp. v. Crosby-Mississippi Res., 
Ltd., 1 54 F.3d 202, 205 (5th Cir. 1 998). 

67. Nat'l Union, 915 F.2d at 989 (citation 
omitted) 

68. Am. Totaltsator Co., Inc v. Fair Grounds 
Corp., 3 F.3d 810, 813 (5th Cir. 1993). 
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is uncertain as to the parties' intentions 
and susceptible to more than one reason- 
able meaning under the circumstances and 
after applying established rules of con- 
struction.’ ” 65 Put another way, “under 
Louisiana law, ‘when the words of the con- 
tract are clear and explicit and lead to no 
absurd consequences, no further interpre- 
tation may be made in search of the par- 
ties’ intent,’ ” and “[t]his established rule 
of strict construction does not allow the 
parties to create an ambiguity where none 
exists and does not authorize courts to 
create new contractual obligations where 
the language of the written document 
clearly expresses the intent of the par- 
ties.” 70 

[27] The Liljebergs and the district 
court also rely on the rule that “under 
Louisiana law doubts or ambiguities as to 
the meaning of a contract must, if not 
otherwise resolvable, be eliminated by in- 
terpreting the contract against the party 
who prepared it.” 11 The Supreme Court 
of Louisiana has applied this rule in the 
context of “an adhesionary contract,” not- 

69 . Davis Oil Co. v. TS, Inc., 145 F.3d 305, 308 
(5th Cir. 1998) (quoting Lloyds of London v 
Transcon. Gas Pipe Line Corp., 101 F.3d 425, 
429 (5th Cir. 1996)). 

70. Ommtech Int'l, Inc v. Clorox Co., 1 1 F.3d 
1316, 1326 (5th Cir 1994) (quoting La Civ 
Code art. 2046). 

71 . Amoco Prod. Co. v. Forest Oil Corp., 844 
F.2d 251, 255 n. 7 (5th Cir.1988); accord 
Liljeberg Cillers. Inc. v. Ltfemurk Hasps, of Lu., 
Inc., 620 So. 2d 1331, 1334-35 (La.App. 4 
Cir.) ("Interpretation of a contract is the de- 
termination of the common intent of the par- 
ties. LSA-C.C.2045. When the words of a 
contract are clear and explicit and lead to no 
absurd consequences, no further interpreta- 
tion may be made in search of the parties’ 
intent LSA-C.C.2046 The words of a con- 
tract must be given their generally prevailing 
meaning. LSA-C.C.2047. Each provision in 
a contract must be interpreted in light of the 
other provisions so that each is given the 
meaning suggested by the contract as a 
whole. LSA-C C.2050. In case of doubt that 


mg that “any contradiction or ambiguity 
should be construed against Titan, the par- 
ty who drafted the policy,” but that “[t]his 
general rule of construction . only ap- 
plies when there are two equally reason- 
able interpretations of the contractual pro- 
vision in question.” 72 

[28] The statutory provision, Louisiana 
Civil Code article 2056, captioned “Stan- 
dard-form contracts,” provides both that, 
“[i]n case of doubt that cannot be other- 
wise resolved, a provision in a contract 
must be interpreted against the party who 
furnished its text” and that “[a] contract 
executed in a standard form of one party 
must be interpreted, in case of doubt, in 
favor of the other party.” This language 
suggests it will primarily be applied to 
standard-form or adhesionary contracts or, 
as the Supreme Court of Louisiana has 
most often recently applied article 2056, to 
insurance contracts. 73 Neither this court 
nor the Supreme Court of Louisiana has, 
however, confined the provision to these 
types of contracts. 7,1 

cannot be otherwise resolved, a provision in a 
contract must be interpreted against the party 
who furnished its text. LSA-C. C. 2056."). 
writs denied, 621 So. 2d 818 (La. 1993). On 
appeal, Lifemark does not deny that it drafted 
the pharmacy agreement. See id at 1338 
(identifying "the attorney who drafted the 
agreement for Lifemark"). 

72. Lewis v. Hamilton, 652 So. 2d 1327, 1330 
(La. 1995). 

73. E.g., Succession of Fannaly v, Lafayette Ins. 
Co., 805 So. 2d 1134, 1138 (La.2002); La. Ins. 
Guar Ass'n v. Interstate Fire <fr Cas. Co., 630 
So. 2d 759, 764 (La, 1 994). 

74. See , eg,, United States Abatement Corp . v. 
Mobil Exploration & Producing U.S., Inc . (In 
re United States Abatement Corp.), 79 F.3d 
393, 400 (5th Cir 1996) (case involving oil 
platform maintenance contract); Huggs, Inc. 
v LPC Energy, Inc, 889 F.2d 649, 653 (5th 
Cir. 1989) (case involving mineral lease); 
Brown v Drillers, Inc., 630 So. 2d 741, 754 n. 
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[29] At the same time, we have held 
that, “while the jurisprudence of Louisiana 
has established a rule of contractual inter- 
pretation which construes ambiguity 
against the party drafting the document in 
question, neither party is deemed to be the 
scrivener when, as here, the initial draft is 
modified and remodified in a series of ex- 
changes between the parties to produce an 
execution draft reflecting give and take 
between obligor and obligee.” 75 

[30] We first must answer whether the 
judicial lien and foreclosure of the hospital 
were defaults under the collateral mort- 
gage and lease and, if so, whether they 
were transactional defaults under the 
pharmacy agreement’s cross-default provi- 
sion. Section 5.1(b) of the pharmacy 
agreement provides: 

This Agreement shall be effective as set 
forth above and shall continue in full 
force and effect, unless sooner terminat- 
ed with the first to occur of the follow- 
ing: . (b) Either party shall remain in 

breach of this Agreement for a continu- 
ous, unabated 30-day period after re- 
ceipt of written notice of such breach 
from the other party. Should OPERA- 
TOR [Liljeberg Enterprises, Inc.]; or 
any of LIFEMARK’s corporate affili- 
ates, be in default of any other contrac- 
tual agreement with LIFEMARK or 
any of LIFEMARK’s corporate affili- 
ofoc not limited to tlio 

lease relating to the Hospital, then OP- 
ERATOR [Liljeberg Enterprises, Inc.] 
shall be in breach of this Agreement. 


Section 5.1(b) placed the Liljebergs m 
breach of the pharmacy agreement by vir- 
tue of the default under the fourth cove- 
nant of the collateral mortgage through 
the sale of the hospital. That covenant 
provides that “[t]he Mortgagor [St. Jude] 
hereby agrees that should the [hospital] be 
mortgaged, sold or transferred, either with 
or without the assumption of the aforesaid 
indebtedness, such sale, transfer or mort- 
gage shall constitute a breach of this con- 
tract and the obligations herein set forth.” 

Lifemark argues that the judicial mort- 
gage and lien placed on the hospital was 
also a transactional default under the 
fourth and fifth covenants of the collateral 
mortgage. The fourth covenant provides 
in relevant part, in addition to the previ- 
ously-quoted language, that “[t]he [hospi- 
tal] is to remain mortgaged and hypothe- 
cated until the full and final payment of 
the aforesaid indebtedness ... the Mort- 
gagor [St. Jude] hereby binding itself . . . 
not to make a conveyance, mortgage, 
transfer or sale of the [hospital] until full 
and final payment of the aforesaid indebt- 
edness . . . , unless the Mortgagee [Life- 
mark Hospitals, Inc.] expressly consents to 
such conveyance or mortgage in writing.” 
The fifth covenant provides, in pertinent 
part, that “should there be created or suf- 
fered to be created any other lien or 
charges superior in rank to the lien and 
mortgage herein granted, . . . then and in 
any of such events, the Note in principal 
and interest and all other indebtedness 
secured hereby shall, at the option of the 
Mortgagee [Lifemark Hospitals, Inc.] 
shall, at the option of the Mortgagee [Life- 


20 (La. 1 994) ("Applying this rule [Louisiana 
Civil Code article 2056] in contexts like this 
one is appropriate in that it recognizes the 
reality that the releasee is responsible for the 
broad release language and chat any ambigui- 
ty should thus be construed against the releas- 
ee.”), cf Mott v. ODBCO, 577 F2d 273, 278 
(5th Cir 1978) (case involving master service 


contract relating to offshore oil-drilling plat- 
form) (applying pre-article 2056 rule in Loui- 
siana Civil Code articles 1957 and 1958, 
which embodied the same general rule of 
Louisiana jurisprudence) 

75. Shell Offshore, Inc v. Marr, 916 F.2d 1040, 
1046 (5th Cir. 1990). 
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mark Hospitals, Inc.], immediately become 

due and payable ” Finally, Lifemark 

argues that the Travelers lien created a 
default of the lease between St. Jude and 
Lifemark, which provides in Article 11.1, 
entitled “Warranty of Peaceable Posses- 
sion and Title,” that “[d]uring the Lease 
Term, LESSOR [St. Jude] represents and 
covenants that it will not create nor allow 
to exist any liens, encumbrances or 
charges relating to obligations of the LES- 
SOR [St. Jude] affecting the Leased Prem- 
ises except liens, such as paving, water and 
sewerage liens, resulting from a special 
assessment by a Governmental Authority 
and the Act of Collateral Mortgage . . , 
and any other mortgage instruments now 
or hereafter executed to secure the [Life- 
mark Hospitals, Inc.] loan . or otherwise 
agreed to in writing by [Lifemark Hospi- 
tals, Inc.].” 

It is important to note that the collateral 
mortgage was signed by St. Jude and Life- 
mark Hospitals, Inc., not LUjeberg Enter- 
prises and Lifemark Hospitals of Louisi- 
ana, Inc., while the lease of the hospital 
was signed by St. Jude and Lifemark Hos- 
pitals of Louisiana, Inc., not Liljeberg En- 
terprises and Lifemark Hospitals of Loui- 
siana, Inc. As a result, Lifemark argues 
on appeal that the first reference to Life- 
mark in section 5.1(b) of the CPA is a 
typographical error, and that the provision 
should read “or any of OPERATOR’S cor- 
porate affiliates,” such that, any default of 
St. Jude, which is an affiliate of the “Oper- 
ator,” Liljeberg Enterprises, is a default 
under the pharmacy agreement. 

[31, 32] The difficulty for Lifemark is 
that it is required to seek reformation or, 
to avoid absurdity, reading of the word 
“OPERATOR’S" into section 5.1(b) for 
“LIFEMARK’S.” Lifemark has never 

76. Edwards v Your Credit Inc, 148 F.3d 427, 

436 (Sth Cir.I998). 


whole-heartedly sought reformation and 
with good reason. Under Louisiana law, 
“(deformation is an equitable remedy that 
may be used when a contract between the 
parties fails to express their true intent, 
either because of mutual mistake or 
fraud.” 16 Indeed, ”[t]o establish the ap- 
propriateness of reformation, [Lifemark] 
had to prove by clear and convincing evi- 
dence that the [pharmacy agreement], as 
written, contained a mutual mistake and 
did not comport with the parties original 
intent.” 71 

On this appeal, Lifemark stresses that 
the district court erred in rejecting its 
interpretation of section 5.1(b). The dis- 
trict court concluded that the language in 
section 5.1(b) could have been prepared for 
Liljeberg Enterprises’s benefit so that a 
default by Lifemark or a Lifemark affiliate 
would have allowed Liljeberg Enterprises 
to terminate the pharmacy agreement or 
seek damages. Lifemark replies that this 
suggested rational basis for the provision’s 
otherwise embarrassing phrasing is not so 
simple. Rather, this rescue requires a 
finding that the scriveners made four er- 
rors in the provision, instead of the one 
error that would exist under Lifemark’s 
interpretation. Lifemark’s argument, 
while strong, is not dear and convincing 
evidence of mutual mistake or fraud in the 
formation of the pharmacy agreement. 

Lifemark also says that John Liljeberg 
testified that the Travelers lien could 
cause a default under the pharmacy agree- 
ment’s cross-default provision. As we 
read the testimony, Liljeberg did not ad- 
mit any mutual mistake in the drafting of 
section 5.1(b) of the pharmacy agreement. 
Rather he indicated only that his attorney 
was concerned that the Travelers lien and 

77. Duhon v. Mobil Oil Corp , 12 F 3d 55, 58 
(51h Cir. 1994) 
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foreclosure might sever the pharmacy 
agreement. 

At the same time, “Louisiana courts will 
not interpret a contract in a way that leads 
to unreasonable consequences or inequita- 
ble or absurd results even when the words 
used in the contract are fairly explicit." n 
Lifemark argues that the assertion that 
there was no typographical error in section 
5.1(b) of the pharmacy agreement is unten- 
able because it leads to the nonsensical 
result that, when read literally, section 
5.1(b) provides that Liljeberg Enterprises 
would be in breach if a Lifemark affiliate 
defaulted under an agreement with anoth- 
er Lifemark affiliate. Lifemark points out 
that this reading of section 5.1(b) is con- 
trary to its plain language. That provision 
sets forth a default on “the lease relating 
to the Hospital” as an example of the type 
of breach that will trigger the cross-default 
provision. They note that, under Lilje- 
berg Enterprises’s reading, such a breach 
of the lease could not trigger the cross- 
default provision because it is not an 
agreement between Liljeberg Enterprises 
and a Lifemark affiliate or an agreement 
between two Lifemark entities. 

[33-35] This is a stronger argument 
for Lifemark’s interpretation of section 
5.1(b). Particularly so in light: of several 
controlling standards for contract interpre- 
tation under Louisiana law: (1) Every pro- 
vision of the contract must be interpreted 
in light of the contract's other provisions in 
order to give each provision the meaning 
suggested by the contract as a whole; (2) 
Contract provisions susceptible to different 
meanings should be interpreted so as not 
to neutralize or ignore any provision or 
treat any provision as mere surplusage 
and so as to preserve the validity of the 

78. Tex E. Transmission Corp. v. Amerada 
Hess Corp., 145 F 3d 737, 742 (5th Cir.1998) 


contract; and (3) “ ‘A doubtful provision 
must be interpreted in light of the nature 
of the contract, equity, usages, the conduct 
of the parties before and after the forma- 
tion of the contract, and of other contracts 
of a like nature between the same par- 
ties.’ ” 15 Only if these rules do not resolve 
the issue of how to interpret the contractu- 
al provision at issue should the provision 
be interpreted against the party that 
drafted it, which default rule applies, in 
any event, “only . . . when there are two 
equally reasonable interpretations of the 
contractual provision in question.” 80 

We conclude that Lifemark’s interpre- 
tation of section 5.1(b), providing that 
“LIFEMARK’S” should be read as “OP- 
ERATOR’S" in the first reference in the 
provision, is the only construction of the 
provision which gives it the meaning sug- 
gested by the pharmacy agreement as a 
whole and which does not neutralize or 
ignore any provision or treat any provi- 
sion as mere surplusage. In particular, 
this reading of section 5.1(b) makes sense 
of the example of the lease of the hospi- 
tal between St. Jude and Lifemark Hos- 
pitals, Inc., which was signed only a 
month after Liljeberg Enterprises and 
Lifemark Hospitals of Louisiana, Inc. en- 
tered into the pharmacy agreement. In 
short, reading section 5.1(b) literally leads 
to absurd results, inter alia, that Lilje- 
berg Enterprises would be required to 
answer for a default by one of Lifemark’s 

rtru'i-invoirt offiUotrto nrVinrnop flirt infnwiwn. 
\.vi pvi “uc umua inuvijj* 

tation advanced by Lifemark represents 
the most reasonable interpretation of the 
provision in question following the estab- 
lished rules of contract interpretation un- 
der Louisiana law. 

We conclude that the district court erred 
in finding section 5.1(b) to be unenforcea- 

80. Urns, 652 So.2d at 1330. 


79, Id (quoting L» CivCoDEart 2053). 
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ble and therefore severable from the phar- 
macy agreement pursuant to section 10 
and in finding that “[t]he obligations con- 
tained in the [pharmacy agreement] are 
severable from St. Jude’s obligations to 
[Lifemark Hospitals, Inc.] under the mort- 
gage and [Lifemark Hospitals of Louisi- 
ana, Inc.] under the lease.” 

We further hold that the district court 
clearly erred in finding, largely implicitly, 
that the Travelers judicial mortgage and 
the judicial sale of the hospital were not 
defaults under the fourth covenant of the 
collateral mortgage. The district court 
also clearly erred in finding that “[t]he 
mortgage when viewed in tandem with the 
lease was incapable of default since the 
obligations owed by [Lifemark] under the 
lease would satisfy all of the obligations 
due by St. Jude to [Lifemark Hospitals, 
Inc.] under the terms of the financing.” 
Under the express terms of the collateral 
mortgage, the hospital was not be mort- 
gaged or sold. These events were breach- 
es of the non-financial covenants of the 
collateral mortgage and the undisputed 
fact is that the hospital was both mort- 
gaged and sold. It is no answer that the 
mortgage and sale resulted from Life- 
mark’s actions and not Liljeberg Enter- 
prises’s or St. Jude’s. The express lan- 
guage of the fourth covenant does not 
confine its prohibition of sales or mortgag- 
es of the hospital to events caused by St. 
Jude. We have already concluded that the 

— — A : r ~ 
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superior rank of the Travelers judicial 
mortgage and the resulting judicial sale of 
the hospital to have been the result of a 


breach of fiduciary duties, bad faith, or 
collusion on the part of Lifemark. More- 
over, the district court made no findings 
that Liljeberg Enterprises had cured or 
provided adequate assurance that it will 
promptly cure such a default, nor could the 
district court have done so on this record. 

[36] The Liljebergs, however, attempt 
to escape the effect of the default under 
the collateral mortgage by attacking the 
validity of the cross-default provision of 
the pharmacy agreement. These efforts 
are unavailing. The Travelers judgment 
which gave rise to the judicial mortgage 
and lien and subsequent judicial sale of the 
hospital did not occur solely because of 
Liljeberg Enterprises’s financial condition 
upon the filing of its Chapter 11 bankrupL 
cy petition. To assert that it did ignores 
the Liljebergs’ bad faith conduct, as found 
by this court, in them dealings with Travel- 
ers. Contrary to the Liljebergs’ assertion, 
relegated to a footnote, that the pharmacy 
agreement’s cross-default provision is le- 
gally invalid because it impermissibly hing- 
es on Liljeberg Enterprises’s financial con- 
dition and ability to pay under the other 
contracts, the cross-default provision does 
not run afoul of the exceptions to 11 U.S.C. 

§ 365(b)(l)’s requirements provided under 
sections 365(b)(2)(A) or 365(e)(1)(A). 81 

[37-40] There is non-binding authori- 
ty from bankruptcy and district courts 
..r . l. ...i v,,. — t 
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bergs, for the propositions that cross-de- 
fault provisions do not integrate other- 
wise separate transactions or leases and 


81. See H U.S.C. § 365(b)(2)(A) ("Paragraph mencement of the case solely because of a 

(l) of this subsection does not apply to a provision in such contract or lease that is 

default that is a breach of a provision relating conditioned on — (A) the financial condi- 

to — (A) the .. financial condition of the debt- tion of the debtor at any time before ' the 

or at any time before the dosing of the case closing of the case "). Compare In re Phtt 

"); id. § 365(e)(1)(A) ("Notwithstanding Amusement Co. of Wash., Inc., 233 B.R. 837, 

a provision in an executory contract . , an 847 (Bankr.C D. Cal. 1999), In re Sambo's 

executory contract of the debtor may not Rests , Inc , 24 B R 755, 757 (Bankr.C.D.Cal. 

be terminated , at any time after the com- 1982). 
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that section 365 prohibits the enforce- 
ment of cross-default provisions where 
enforcement would restrict the debtor’s 
ability to assume an executory con- 
tract. 82 We agree with another bank- 
ruptcy court which recently synthesized 
these authorities and concluded that, 
while “cross-default provisions are inher- 
ently suspect,” they are not per se inval- 
id in the bankruptcy context, and “a 
court should carefully scrutinize the 
facts and circumstances surrounding the 
particular transaction to determine 
whether enforcement of the provision 
would contravene an overriding federal 
bankruptcy policy and thus impermissi- 
bly hamper the debtor’s reorganiza- 
tion.” 93 Before finding that a cross-de- 
fault provision involving a lease and non- 
lease agreements, including a note, simi- 
lar to that here, was enforceable, the 
bankruptcy court concluded that “[fed- 
eral bankruptcy policy is offended where 
the non-debtor party seeks enforcement 
of a cross-default provision in an effort 
to extract priority payments under an 
unrelated agreement,” such that “[a] 
creditor cannot use the protections af- 
forded it by section 365(b) (which re- 
quires curing of defaults and adequate 
assurances of future payments as a pre- 
condition to assumption of an executory 
contract or unexpired lease) in order to 
maximize its returns by treating unrelat- 
ed unsecured debt as a tie facto priority 
obligation." 81 As such, “where the non- 
debtor party would have been willing, 
absent the existence of the cross-default- 
ed agreement, to enter into a contract 

82. See EBG Midtown S. Corp. v. McLarenJHart 
Envtl. Eng’g Corp (In re Sanshoe Worldwide 
Corp.). 139 B.R. 385, 597 (S.D N.Y.1992); 
Bramff, Inc. v. GPA Group PEC (In re Bramff, 
Inc.). 118 B.R. 8(9, 845 (Bankr M D.Fla 
1990); see also Pirn. 233 B.R. at 847. 

83. Kopel v. Campanile (In re Kopel), 232 B R. 
57, 64 (Bankr.E.D.N.Y.I999) 


445 

that the debtor wishes to assume, the 
cross-default provision should not be en- 
forced," but “enforcement of a cross-de- 
fault provision should not be refused 
where to do so would thwart the non- 
debtor party’s bargain.” 85 The court 
also noted that “[t]he fact that legally 
separate entities are parties to the vari- 
ous contracts does not of itself preclude 
enforcement of the cross-default provi- 
sion” and that, “(wjhere documents are 
contemporaneously executed as necessary 
elements of the same transaction, such 
that there would have been no transac- 
tion without each of the other agree- 
ments, the fact that nominally distinct 
parties executed the agreements will not 
preclude enforcement of a cross-default 
provision in favor of a party whose eco- 
nomic interests are identical to those of 
the entity that is party to the document 
containing the cross-default provision.” 86 

Here, there is ample support for the 
conclusion that the lease and collateral 
mortgage of the hospital are interrelated 
with the pharmacy agreement and that 
there would have been no pharmacy agree- 
ment without the lease of the hospital or 
the loan secured by the collateral mort- 
gage. Indeed, the parties agreed in the 
pre-trial order that St. Jude would not 
have entered into the lease of the hospital 
to Lifemark if Lifemark had refused to 
enter into the pharmacy agreement with 
Liljeberg Enterprises. 8 ’ It is true that the 
lease waa signed a month after the phar- 
macy agreement was executed, but section 
5.1(b) expressly contemplates “the lease 
relating to the Hospital” as an instrument 

84. Id. at 65-66. 

85. Id. at 66. 

86. Id. at 67. 

87. Pre-Trial Order at 34 8 23 (R. 9212). 
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covered by the cross-default provision. 
The parties also agreed that John Lilje- 
berg signed a letter of intent dated De- 
cember 20, 1982, with Lifemark concerning 
a proposal to develop St. Jude Hospital. 88 
The district court, in considering the effec- 
tiveness of an alleged default under phar- 
macy agreement section 5.1(e), found that 
“although it is evident that the [pharmacy 
agreement] was a part of the overall trans- 
action, it is not evident from the docu- 
ments executed one month after the [phar- 
macy agreement] that the [pharmacy 
agreement] was not severable from the 
remainder of the transaction,” such that “a 
default under the [pharmacy agreement] 
would not collapse the loan or the Lease.” 
That observation adds nothing. Non-en- 
forcement of the cross-default provision, 
providing that a default under the collater- 
al mortgage or lease would collapse the 
pharmacy agreement, would thwart Life- 
mark's bargain in agreeing to enter into 
the pharmacy agreement, all a part of the 
overall transaction to finance the building 
of the hospital through a loan secured by a 
collateral mortgage. Any finding, express 
or implied, to the contrary by the district 
court is clearly erroneous on the record 
before us. 89 

C. 

In sum, the district court erred in allow- 
ing Liljeberg Enterprises to assume the 

88. hi at J2)I4(R 921(1) 

89. Likewise, the Liljebergs’ unsupported con- 
tention in a footnote that principles of estop- 
pel and waiver bar Lifemark’s challenge to 
Liljeberg Enterprises's assumption because 
Liljeberg Enterprises would not be in bank- 
ruptcy were it not for Lifemark's actions is 
undermined by our conclusion that the dis- 
trict court clearly erred in its Findings of bad 
faith and collusion and by the absence of any 
findings by the district court (or record evi- 
dence) that Lifemark's conduct was the cause 
of the debt to Travelers or St Jude's inability 


pharmacy agreement pursuant to 11 
U.S.C. § 365. Liljeberg Enterprises’s as- 
sumption of the pharmacy agreement is 
barred pursuant to 11 U.S.C. 
§ 365(b)(1)(A) by defaults under the fourth 
covenant of the collateral mortgage in the 
form of the judicial mortgage placed on 
and judicial sale of the hospital, which in 
turn resulted in an incurable default under 
section 5.1(b) of the pharmacy agree- 
ment. 90 We therefore reverse the district 
court’s judgment in Cause No. 93-1794 
granting Liljeberg Enterprises’s motion to 
assume the pharmacy agreement. 

VII. Cause No. 93-4249 

The district court in Cause No. 93-4249 
ruled that Lifemark Hospitals of Louisi- 
ana, Inc., American Medical, and Tenet 
are liable to Liljeberg Enterprises for 
damages in the total amount of 
$12,432,905.92 for breach of payment due 
under the pharmacy agreement, specifical- 
ly for the following: (I) $4,062,396 for 
Lifemark’s failure to reimburse Liljeberg 
Enterprises its actual acquisition costs for 
the period August 31, 1989 through June 
1, 1993; (2) $700,000 as lost profits for 
Lifemark’s failure to purchase contrast 
media through the date of trial from Lilje- 
berg Enterprises as required under the 
pharmacy agreement; 91 (3) $2,023,571 for 

to pay that debt let alone Liljeberg Enterpris- 
es's Chapter ! 1 bankruptcy. 

90. In light of this conclusion, we need not 
address Ltfemark's additional arguments re- 
garding Liljeberg Enterprises 's transaction 
defaults under the collateral mortgage and 
lease, operational defaults under the pharma- 
cy agreement, or failure to provide adequate 
assurance of future performance under the 
pharmacy agreement. 

91. Contrast media is a diagnostic drug for use 
in, inter aha, radiology procedures, which is 
generally swallowed or injected and which 
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Lifemark’s wrongful disallowance of re- 
quested payment to Liljeberg Enterprises 
due to pricing differences and other items 
not specifically addressed in the district 
court’s judgment through the date of trial; 
(4) $103,617 for Lifemark’s wrongfully de- 
ducting bad debt allowances from its pay- 
ments on the cost reimbursement portion 
of Liljeberg Enterprises's billing through 
the date of trial; (5) $150,275.60 for Life- 
mark's failure to implement minimum fee 
increases due to Liljeberg Enterprises un- 
der the pharmacy agreement through the 
date of trial; (6) $54,055 for Lifemark’s 
failure to properly pay Li[jeberg Enter- 
prises under the pharmacy agreement for 
TPN fees and to reimburse Liljeberg En- 
terprises for chemotherapy kits provided 
to the nursing staff at the hospital; 92 (7) 
$281,906.32 for pricing and quantity differ- 
ences; (8) $57,085 for Lifemark's failure to 
properly pay Liljeberg Enterprises for ni- 
troglycerin and insulin supplied under the 
pharmacy agreement; and (9) an addition- 
al $5 million as damages through the date 
of trial. The district court also ruled that 
Liljeberg Enterprises is liable to Lifemark 
Hospitals of Louisiana, Inc., American 
Medical, and Tenet for $741,879, specifical- 
ly $616,400 for Liljeberg Enterprises’s 
overcharges on piggyback fees under the 
pharmacy agreement 83 and $125,479 for 

the district court found may come m a kit or 
may be purchased separately. 

92. The district court found that "Total Paten- 
terals Nutrition CTPN’) is a combination of a 
highly caloric dextrose or sugar solution with 
protein additives prepared using the aseptic 
technique " 

93. The district court found that ”[a]n ']V pig- 
gyback’ is a small volume of fluid that is used 
to administer mostly antibiotic medi- 
cations to patients through an intravenous 
solution." and "[a]n additive is added to IV 
piggybacks in 90% of the IV piggybacks dis- 
pensed by [Ldjeberg Enterprises]." 

94. B. & J. Gallo Winery v. Spider Webs Ltd., 
286 F 3d 270, 277 (5th Cir 2002); Harken 
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Liljeberg Enterprises’s failure to pay 
Medicare reimbursement due to Lifemark 
Hospitals of Louisiana, Inc., American 
Medical, and Tenet under the pharmacy 
agreement through the date of trial. The 
district court denied all other claims by 
the parties for damages under the phar- 
macy agreement. 

[41, 42] In the absence of an error of 
law, this court reviews the district court's 
award of damages for clear error only. 91 
“If the award of damages is plausible in 
light of the record, a reviewing court 
should not reverse the award even if it 
might have come to a different conclu- 
sion.” 93 

[43-46] We have generally held that, 
“[w]hile the district court may not deter- 
mine damages by speculation or guess, it 
will be enough if the evidence show[s] the 
exteat of the damages as a matter of just 
and reasonable inference, although the re- 
sult be only approximate.” 96 Moreover, 
under Louisiana law, it is well-settled that 
“[ajctual damages must be proven; they 
cannot be speculative or conjectural.” 97 
Thus, “[wjhile the breaching party should 
not escape liability because of difficulty in 
finding a perfect measure of damages, the 
evidence must furnish data for a reason- 

Exploration Co, v. Sphere Drake Ins. PLC, 26 J 
F.3d 466, 477 (5ih Cir.2001) 

95. $:. Martin, 224 F.3d at 410. 

96. Sulzer Carbomedics, Inc. v. Or. Cardio~De- 
vices, Inc., 257 F.3d 449, 459-60 (5th Cir. 
2001) (intemai quotation marks omitted) 
(quoting DSC Communications Corp v Next 
Level Communications, 107 F.3d 322, 330 
(5th Cir. 1997) (quoting Terrell v. Household 
Goods Carriers' Bureau, 494 F.2d 16, 24 (5th 
Cir 1974))). 

97. Nat Harrison Assocs., Inc. v. Gulf States 
Vtils. Co., 491 F.2d 578, 587 (5th Cir.1974) 
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ably accurate estimate of the amount of 
damages” such that it “appear[s] reason- 
ably evident that the amount allowed rests 
upon a certain basis.” 99 More specifically, 
“Louisiana law is well-settled that lost 
profits ‘must be proven with reasonable 
certainty and cannot be based on conjec- 
ture and speculation.’ ” 98 
The district court’s findings of breaches 
of the pharmacy agreement meriting dam- 
age awards against Lifemark and many of 
Lifemark’s arguments on appeal turn 
largely on interpretations of various provi- 
sions of the pharmacy agreement, which 
are generally governed by the standards 
we have described. On appeal, the Liije- 
bergs seek to go beyond the plain lan- 
guage of the pharmacy agreement on the 
basis of Lifemark's alleged drafting of the 
pharmacy agreement in bad faith. The 
argument is that the contract was made 
deliberately ambiguous in order to injure 
Liljeberg Enterprises. Likewise, the dis- 
trict court found ambiguity in almost every 
relevant provision of the pharmacy agree- 
ment which was not preclusively interpret- 
ed by the Louisiana state court in a prior 
case involving these parties. 100 The dis- 
trict court further concluded that, based on 
testimony that Lifemark entered into the 
pharmacy agreement with the ultimate 
motive of terminating rather than abiding 
by the contract, the pharmacy agreement 
should be interpreted against Lifemark 
where the pharmacy agreement is suscep- 

98. Id.; accord Mobil Exploration & Producing 
U.S , Inc v Cajun Constr. Sen’s , Inc., 45 F.3d 
96, 101-02 & nn. 18-19 (5th Cir.1995). 

99. Mac Sales, Inc. v. E.I. du Pom de Nemours 
& Co, 24 F.3d 747, 753 (5th Cir.1994) (quot- 
ing Guy T. Williams Realty, Inc. v. Shamrock 
Constr. Co, 564 So. 2d 689, 695 (La.App. 5 
Cir.), wnt dented, 569 So.2d 982 (La 1990)). 

100. See Liljeberg Enters. Inc. v Lifemark 
Hosps. of La., Inc., 620 So 2d 1331 (La.App. 4 
Cir.), writs denied, 621 So. 2d 818 (La 1993). 


table to more than one interpretation. 
However, as Lifemark aptly points out on 
appeal, Liljeberg Enterprises never ar- 
gued that the contract was fraudulently 
induced and the record shows that John 
Liljeberg was fully apprised of the phar- 
macy agreement’s terms and was repre- 
sented by counsel and pharmacy consul- 
tants when he negotiated the agreement 
and understood the agreement that he 
signed on behalf of Liljeberg Enterprises. 
Under these circumstances, in the absence 
of ambiguity, we look to the clear and 
explicit language within the four corners of 
the pharmacy agreement to determine the 
pharmacy agreement’s meaning and the 
intent of its parties. 

On appeal, Lifemark challenges several 
of the district court’s damage awards to 
Liljeberg Enterprises. 101 We will address 
each challenge in turn. 

A. 

Lifemark argues that the district court 
erred in awarding $5 million for Liljeberg 
Enterprises's “circumvention claim” based 
upon Liljeberg Enterprises’s theory that 
Lifemark “circumvented” the pharmacy 
agreement, and thereby avoided paying 
Liljeberg Enterprises, by not paying Lilje- 
berg Enterprises for each administered 
dose of drugs provided by Liljeberg En- 
terprises and obtaining drugs from other 
sources, Lifemark contends that these 

Neither party challenges on appeal the dis- 
trict court's determination of issue preclusion. 

101. Lifemark does not appeal the district 
court's awards of $103,617 for bad debt de- 
ductions and $54,055 for chemotherapy kits 
and TPN fees, nor the district court's failure 
to award $753,952 for Liljeberg Enterprises 's 
denial of Medicaid reimbursements. Like- 
wise, the Liljebergs do not appeal the order to 
repay $616,400 for l.V. piggyback fee over- 
charges and $125,479 for Medicare reim- 
bursement dentals. 
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claims fail because they are based upon 
erroneous interpretations of sections 2.6 
and 4.1 of the pharmacy agreement and 
because, in any event, by relying solely on 
a procedurally flawed audit of patient 
charts, Liljeberg Enterprises failed to ade- 
quately prove damages. Lifemark also 
contends that the $5 million award for 
“circumvention” overlaps impermissibly 
with the $700,000 award for lost profits on 
contrast media (based upon Liljeberg En- 
terprises's argument under section 2.6(a)) 
and the $57,085 award for insulin and ni- 
troglycerin underpayments (based upon 
Liljeberg Enterprises’s argument under 
section 4.1). 102 

The provisions of the pharmacy agree- 
ment at issue here are sections 2.6 and 4.1 
and Exhibit B. Section 2.6(a) provides: 
OPERATOR [Liljeberg Enterprises, 
Inc.] shall not provide, nor be entitled to 
any compensation, for the following: 

(a) all drugs and supplies utilized by the 
ancillary departments of the Hospital in 
preparation for, during, or immediately 
following departmental patient related 
procedures, except those patient identifi- 
able charges in which the cost of the 
drug is not included in a fee or charge 
for that procedure. Ancillary depart- 
ments shall include, but not be limited 
to, radiology, anesthesiology, and clinical 
labs . , . 

Section 4.1 provides in pertinent part: 

(a) As compensation for those pharma- 
ceutical services provided by OPERA- 
TOR [Liljeberg Enterprises, Inc.] as 
specified above, and for pharmaceuticals 
and intravenous solutions furnished 
hereunder to inpatients or emergency 
room patients, LIFEMARK shall pay to 
OPERATOR [Liljeberg Enterprises, 
Inc.] the fee per procedure as shown on 

102. Sec Nat’l Tea Co. v. Plymouth Rubber Co., 
Inc., 663 So 2d 801. 811 (La App 5 Cir. 1995) 
(holding that "the allowance of a double re- 


Exhibit B, which is attached hereto and 
incorporated herein for all purposes less 
5% of such total of the fees per proce- 
dure as allowance, for bad debt. The 
allowance for bad debt shall be reviewed 
after each fiscal year of the Hospital and 
changed to reflect the actual percentage 
of uncollectable accounts for the preced- 
ing fiscal year of the Hospital, 

Exhibit B, in turn, provides: 

LIFEMARK shall reimburse the OP- 
ERATOR [Liljeberg Enterprises, Inc.] 
the greater of (i) the minimum fee set 
forth below or (ii) a fee equal to 1.35 
times cost as identified by invoice. 

Drug Category Minimum Fee 


Orals 

Solid 

$ .53 


Liquid 

.63 


CI1 Controlled Drug 

56 


Suppositories 

53 


Parenterals 

Per Dose 

2.80 


CII Controlled Drug 

3.00 


Partial Fill I.V.’s 

5.25 

(includes cost 

(Piggybacks) 


of solution) 

Miscellaneous 
Opthalmics, Externals, 
Otics, etc. 

t.40 



Fees for items or categories not identi- 
fied above shall be established in a man- 
ner consistent with the development 
schedule. 

LIFEMARK shall reimburse the OP- 
ERATOR [Liljeberg Enterprises, Inc.] a 
flat fee for handling the following items: 
I.V. Handling fee 
for Non-Additive, 
large volume 

parenterals $ 1.00 

IV. Additive Fee 1.70 

i. 

[47] Lifemark argues that the district 
court erroneously interpreted section 

covery in a contractual situation, in which the 
damages are fixed, is inappropriate"). 
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4.1(a)’s provision for “the fee per proce- 
dure as shown on Exhibit B” to mean that 
Liljeberg Enterprises was entitled to a 
new fee each time a dose of the same drug 
or drug combination was administered by 
a nurse or physician, even if Liljeberg 
Enterprises performed no new pharmaceu- 
tical service. Lifemark contends that sec- 
tion 4.1(a)’s “fee per procedure" provision 
is unambiguous and simply means that 
Liljeberg Enterprises is entitled to a sin- 
gle fee for each drug dispensed by Lilje- 
berg Enterprises's pharmacy, irrespective 
of whether a nurse or doctor later adminis- 
ters a dose or doses of the drug in a multi- 
step process. 

The state court’s preclusive holding es- 
tablishes that, under section 4.1(a), Lilje- 
berg Enterprises is entitled to receive re- 
imbursement for actual acquisition costs in 
addition to the “fee per procedure” set 
forth in Exhibit B. 103 The question left 
unanswered by the state court decision, 
however, and squarely presented in this 
case is whether “fee per procedure” should 
be understood to authorize Liljeberg En- 
terprises to receive a fee per drug dis- 
pensed or pharmaceutical service provided 
by Liljeberg Enterprises’s pharmacy or a 
fee per administered dose, as the district 
court found. The district court concluded 
that the phrase “per procedure” is ambigu- 
ous and therefore turned to extrinsic evi- 
dence. 

This conclusion is correct if the parties’ 
intent as to the meaning of this provision 
of section 4.1(a) is uncertain and this pro- 
vision is susceptible to more than one rea- 
sonable meaning under the circumstances 
and after applying established rules of 
construction. 1M The term "procedure” is 
nowhere defined in the pharmacy agree- 
ment and is, in fact, used in several differ- 
ent contexts within this contract, including 

103. Liljeberg Enters., 620 So 2d at 1335-36 


“departmental patient related procedures” 
and “the Hospital’s policies and proce- 
dures.” Lifemark argues that the per- 
administered-dose meaning is not reason- 
able because it would compensate Lilje- 
berg Enterprises for services performed 
by other hospital employees or depart- 
ments, such as nurses administering medi- 
cation, and not simply for services Lilje- 
berg Enterprises actually performed. As 
support for this argument, Lifemark notes 
that section 4.1(a) provides that the “fee 
for procedure” shall be paid “[a]s compen- 
sation for those pharmaceutical services 
provided by [Liljeberg Enterprises] as 
specified above, and for pharmaceuticals 
and intravenous solutions furnished here- 
under to inpatients or emergency room 
patients.” Section 2.4 provides that 
“pharmaceutical services” includes "with- 
out limitation, drugs, medicines, and intra- 
venous solutions.” Even the most expan- 
sive, reasonable meaning attributable to 
“pharmaceutical services” under the phar- 
macy agreement would not include ser- 
vices performed by other hospital employ- 
ees or departments within the scope of 
“pharmaceutical services provided by [Lil- 
jeberg Enterprises].” 

However, section 4.1(a) also provides 
that the “fee per procedure” shall be paid 
“for pharmaceuticals and intravenous solu- 
tions furnished hereunder to inpatients or 
emergency room patients.” In light of this 
language, the ordinary meaning of “proce- 
dure” could reasonably encompass either 
meaning attributed by the parties to “fee 
per procedure.” Moreover, the district 
court’s interpretation of “fee per proce- 
dure" does not neutralize or ignore or 
treat as mere surplusage any other provi- 
sion of the pharmacy agreement. Under 
these circumstances, we conclude that the 

104. See Davis Oil, 145 F.3d at 308 
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district court did not err in concluding that 
the phrase “fee per procedure” in section 
4.1(a) is ambiguous and looking to extrinsic 
evidence. 

Having found ambiguity exists in section 
4.1(a), we review the district court’s factual 
determinations of intent for clear error 
only. 105 Lifemark argues that compensa- 
tion per dose administered results in 
grossly excessive charges. Additionally, 
Lifemark notes that the district court in- 
terpreted the “fee per procedure” phrase 
to apply differently to heparin flush kits 
and contends that there is no reasoned 
basis for interpreting “per procedure” dif- 
ferently according to the type of drug dis- 
pensed when the pharmacy's involvement 
is the same, 108 However, Lifemark offers 
no persuasive argument on appeal that 
there is clear error in the district court's 
finding, based on witness testimony, that 
the parties intended for Liljeberg Enter- 
prises to be compensated for each unit 
administered with respect to the adminis- 
tration of multiple units of medication or 
multiple administrations of medication 
from single vials of medicine. We there- 
fore conclude that the district court’s inter- 
pretation of section 4.1(a)is correct. 107 The 
district court’s additional finding that he- 
parin flush kits are distinguishable because 
allowing Liljeberg Enterprises compensa- 
tion for each step in the process and each 
legend drug item contained in a kit would 

105. See Gebreyesus, 204 F 3d at 642. 

106. The district court's unchallenged factual 
finding was that "[a] ‘heparin flush kit' con- 
sists of three separate items that are adminis- 
tered at one time and are in essence a single 
procedure or dose.” 

107. Lifemark also argues that the district 
court erred in failing to award Lifemark 
$51,771 as reimbursement for overpayments 
for multiple doses of nitroglycerin and insu- 
lin, where Liljeberg Enterprises charged mul- 
tiple fees for the pharmacy’s single act of 
dispensing these medications, and, based on 


451 

involve multiple reimbursement for a sin- 
gle, one-time process of administering the 
kit is consistent with the district court’s 
general finding and is also not clearly erro- 
neous. 

ii. 

[48] Turning to section 2.6(a) of the 
pharmacy agreement, Lifemark argues 
that the district court erred in ruling that 
Lifemark was required to compensate Lil- 
jeberg Enterprises for certain bulk drugs, 
such as contrast media and surgery kits, 
which Lifemark purchased directly from 
drug wholesalers and which were sent to 
ancillary departments of the hospital for 
administration by doctors or nurses. 108 
According to Lifemark, the district court 
held that compensation was due Liljeberg 
Enterprises because section 2,6(a)’s ex- 
cluding compensation to Liljeberg Enter- 
prises for these drugs was illegal and was 
superceded by the Tenet policy manual. 
The argument is that the district court 
included this unspecified compensation in 
its $5 million award to Liljeberg Enter- 
prises. 

The district court’s actual findings and 
conclusions on this matter are somewhat 
different, however, and hinge on the fol- 
lowing propositions. Liljeberg Enterpris- 
es was the exclusive, licensed hospital 
pharmacy for the hospital, and the parties 
intended that Liljeberg Enterprises would 

the same reasoning, Lifemark contends that 
the district court erred in awarding $57,085 
for Lifemark’s alleged underpayments to Lil- 
jeberg Enterprises for nitroglycerin and insu- 
lin supplied under the pharmacy agreement. 
On the basis of our conclusion that the dis- 
trict court’s interpretation of “fee for proce- 
dure" in section 4.1(a) is not in error, we 
reject these points of error as well. 

108, Surgery kits contain a combination of 
legend drugs such as Lidocaine and non-leg- 
end supplies used during surgical procedures. 
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have the exclusive right to furnish all 
drugs to all departments at the hospital 
except for specific exclusions set forth in 
section 2.6. Louisiana and federal law do 
not require that kits which include legend 
drugs be purchased from Liljeberg Enter- 
prises, but the law does require that Lilje- 
berg Enterprises oversee the storage and 
dispensing of these items. However, Ten- 
et policy requires that the hospital phar- 
macy procure, store, distribute, and con- 
trol all pharmaceuticals used within the 
hospital, 103 and the pharmacy agreement 
requires that all drugs to be administered 
to patients at the hospital be purchased 
from Liljeberg Enterprises, other than 
those drugs for which a specific exclusion 
exists under the pharmacy agreement, e.g., 
pursuant to section 2.6. Thus, Lifemark 
should have involved Liljeberg Enterprises 
in procuring, storing, and dispensing any 
drugs or kits which required the interven- 
tion of a licensed pharmacist under appli- 
cable law. Lifemark failed to do so in 
ordering legend drugs or kits containing 
legend drugs from sources other than Lil- 
jeberg Enterprises, including by use of 
Liljeberg Enterprises’s pharmacy permit 
without Liljeberg Enterprises’s permis- 
sion, 110 and by storing and dispensing leg- 
end drugs through the hospital’s Materials 
Management Department, bypassing the 
hospital pharmacy, in contravention of the 
pharmacy agreement. 

109. Tire district court found Tsnst's 

Pharmacy Policy & Procedure Manual gave 
Liljeberg Enterprises, as the hospital's phar- 
macy department, the responsibility to store, 
control, and distribute all drugs, including 
non-legend drugs, for use in ancillary de- 
partments, resting on the manual's general 
statement that the general purpose of .the 
pharmacy department is the procurement, 
distribution, and control of all pharmaceuti- 
cals used within the hospital 

110. There is no dispute that only Liljeberg 
Enterprises possessed the relevant hospital 


Thus, the district court did not conclude 
that section 2.6(a) is illegal per se. Nor 
did it conclude that Liljeberg Enterprises 
was required by state or federal law to 
purchase all drugs or kits containing leg- 
end drugs for use in the ancillary depart- 
ments of the hospital in preparation for, 
during, or immediately following depart- 
mental patient related procedures. Rath- 
er, it decided that, where state and federal 
law requires Liljeberg Enterprises’s in- 
volvement with legend drugs used by the 
ancillary departments of the hospital, sec- 
tion 2 6(a) must not be read to bar Lilje- 
berg Enterprises from entitlement to com- 
pensation under the pharmacy agreement. 

Lifemark argues, however, that where 
section 2.6(a) states that Liljeberg Enter- 
prises will neither “provide” nor be com- 
pensated for drugs used in ancillary de- 
partments, including legend drugs, but 
does not prohibit Liljeberg Enterprises 
from providing oversight or other services 
which the court has found to be necessary, 
section 2.6(a) is entirely consistent with 
the district court’s finding that Lifemark 
couid lawfully purchase legend drugs. 
Lifemark also argues that there is no evi- 
dence of illegality; that a Louisiana Board 
of Pharmacy inspector found no violations 
where the drugs were distributed on doc- 
tors’ orders and the administration of the 
drugs was ultimately reviewed by the hos- 
pital pharmacy. 111 Lifemark contends that 

pharmacy -permit for the hospital required 
under Louisiana law. 

III. Lifemark concedes that an inspector for 
the Louisiana Department of Health and Hos- 
pitals testified that he concluded that legend 
drugs were being stored and dispensed from 
the Materials Management Department with- 
out the supervision of a pharmacist, but notes 
that he also admitted that his normal job 
responsibility was to inspect hospitals for fed- 
eral reimbursements and that he would defer 
to Louisiana Board of Pharmacy on the inter- 
pretation and enforcement of Louisiana phar- 
macy laws 
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the district court erred in discounting this 
evidence (along with testimony that, even 
if it is against the letter of the law, many 
hospitals store and dispense pharmaceuti- 
cals out of ancillary departments), because, 
in the view of the district court, the 
Board’s non-action against Lifemark ap- 
peared to be the result of the Board’s 
desire to stay out of a contract dispute 
between two private entities and “because 
the exercise of discretion by the Board of 
Pharmacy cannot abrogate black letter 
law." 

Finally, Lifemark argues that the dis- 
trict court erred in refusing to reopen the 
record to allow evidence from a trial in 
another lawsuit filed by Liljeberg Enter- 
prises’s former pharmacy director James 
Witchen against Lifemark Hospitals of 
Louisiana, Inc., a Lifemark employee, Ten- 
et, and Liljeberg Enterprises.” 2 This evi- 
dence showed that the Louisiana Board of 
Pharmacy found that Lifemark’s handling 
of legend drugs was not a violation of 
pharmacy laws. Lifemark argues that this 
refusal works an injustice to it and consti- 
tutes an abuse of discretion. 111 

We conclude that the district court erred 
in concluding that section 2.6(a) denies Lil- 
jeberg Enterprises compensation for its 
required involvement in the procuring or 

112. Witchen's suit stemmed from Lifemark’s 
request, pursuant to its rights under the phar- 
macy agreement, that Liljeberg Enterprises 
remove Witchen as pharmacy director 

113. The standard for deciding whether the 
district court erred in denying a motion to 
reopen is well-settled: 

We review for abuse of discretion a dis- 
trict court's ruling on a party's motion to 
reopen its case for the presentation of addi- 
tional evidence. The court's decision "will 
not be disturbed in the absence of a show- 
ing that it has worked an injustice in the 
cause." Among the factors the trial court 
should examine in deciding whether to al- 
low a reopening are the importance and 
probative value of the evidence, the reason 


purchasing and distribution, as opposed to 
the dispensing, of the legend drugs or kits. 
However, the district court did not err 
insofar as it concluded that Liljeberg En- 
terprises should have been involved with 
the storage of the legend drugs or kits at 
issue and compensated accordingly under 
the pharmacy agreement. 

The district court's conclusion turns on 
whether applicable state or federal law 
required Liljeberg Enterprises to pur- 
chase, procure, store, distribute, or dis- 
pense legend drugs or kits containing leg- 
end drugs, which would prohibit a reading 
of section 2.6(a) to exclude compensation to 
Liljeberg Enterprises for rendering these 
services to “provide" such drugs for use by 
the ancillary departments of the hospi- 
tal. 114 

Turning first to federal law, neither the 
district court nor the Liljebergs point to 
any relevant statutes, and we have found 
none, which prohibit the hospital’s practice 
of the Materials Management Depart- 
ment’s ordering, storing, and distributing 
legend drugs, which are not “controlled 
substances,” to doctors or nurses in the 
ancillary departments of the hospital to 
administer to patients on doctors’ or- 

for the moving party's failure to introduce 
the evidence earlier, and the possibility of 
prejudice to the non-moving party. 

Garcia v Woman's ffosp, of Tex., 97 F.3d 81Q. 
814 (5th Cir.1996) (citations omitted; quoting 
Gas Ridge, Inc . v. Suburban Agric. Props., Inc., 
150 F.2d 363, 366 (5th Cir,I945)). 

114. Section 2.6(a) provides that Liljeberg En- 
terprises "shall not provide, nor be entitled to 
any compensation, for ... (a) all drugs and 
supplies utilized by the ancillary departments 
of the Hospital in preparation for, during, or 
immediately following departmental patient 
related procedures, except those patient iden- 
tifiable charges in which the cost of the drug 
is not included in a fee or charge for that 
procedure " (emphasis added). 
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ders. 15 Furthermore, although the dis- 
trict court found that American Medical 
and Tenet used Liljeberg Enterprises’s 
pharmacy permit without Liljeberg Enter- 
prises’s permission to order drugs, the 
court made no further findings that these 
drugs were controlled substances for 
which 21 U.S.C. § 822 requires registra- 
tion with the United States Attorney Gen- 
eral, and the record does not support a 
finding that Liljeberg Enterprises’s “cir- 
cumvention claim” involves any legend 
drugs which are controlled substances. 

This issue presents a classic Erie ques- 
tion as to what state law requires, which 
we review de novo. ne The competing 
views of officials from the Louisiana Board 
of Pharmacy and the Louisiana Depart- 
ment of Health and Hospitals on the ques- 
tion of what Louisiana law required as to 
the procurement or purchasing, storage, 
and dispensing or distributing of legend 
drugs at the hospital are of no moment in 
this analysis and entitled to no deference. 
Although the regulations upon which the 
district court relied were promulgated by 
the Board of Pharmacy of the Louisiana 
Department of Health and Hospitals, the 
views upon which the parties rely are not 
the sort of final decision of a state agency 

1 15. See 21 U.S C. 5 353(b)(IKii) (requiring 
that certain drugs be dispensed only “upon a 
written prescription of a practitioner licensed 
by law to administer such drug"); id. § 822 
(governing persons required to register with 
the United States Attorney General in order to 
dispense any “controlled substance"). 

1 16. See Salve Regina Coll . v Russell, 499 U.S 
225, 231, 111 S.Ct. 1217, 113 L Ed. 2d 190 
(199!) 

117. Cf. Mailer of Recovery /, Inc., 635 So. 2d 
690, 697 (La.App. 1 Cir.), wnf denied, 639 
So.2d 1 169 (La. 1994); cf. also Laidlaw Envtl. 
Serve, Inc v. La. Pub. Sent. Comm'n, 752 
So, 2d 748, 751 (La. 1999) (noting that the 
Louisiana Public Service Commission is enti- 
tled to deference in its interpretations of its 


embodying the agency’s interpretation of 
its own regulations to which Louisiana 
courts will give deference. 117 For this rea- 
son, the district court was entirely within 
its discretion in denying Lifemark’s motion 
to supplement the record with evidence 
that the Louisiana Board of Pharmacy re- 
jected Liljeberg Enterprises’s complaints 
to the Board that Lifemark’s hospital de- 
partments were dispensing drugs in viola- 
tion of state pharmacy laws and that the 
Board rejected the complaints because it 
failed to find any violation of the pharmacy 
laws. 

In concluding that “[t]he law only re- 
quires that [Liljeberg Enterprises] oversee 
the storage and dispensing of [items con- 
taining legend drugs],” the district court 
discussed only regulations promulgated by 
the Board of Pharmacy of the Louisiana 
Department of Health and Hospitals which 
govern “hospital pharmacies." 118 These 
regulations, however, do not specifically 
require the hospital pharmacy or pharma- 
cist-in-charge to be involved in the pur- 
chasing, procurement, or distribution of 
legend drugs to doctors or nurses in the 
ancillary departments of the hospital to 
administer to patients on doctors’ or- 
ders. 119 Our review of Louisiana law con- 

own rules and regulations but not in its inter- 
pretation of statutes and judicial decisions). 

118. See La Admin Code tit. 46. pt. LIII, 

§ 2501; id. § 2503, id. § 2507(B); id 
§ 2513; id. § 2519(A); id, § 2523(A). 

119, See id. § 2501 (“A hospital pharmacy is 
a pharmacy department located in a hospi- 
tal facility licensed under R.S. 40:2000 et 
seq., [1986] by the Louisiana Department of 
Health and Hospitals. Hospital pharmacy 
represents an inpatient primary care treat- 
ment modality pharmacy."); id § 2503(A) 
("A hospital pharmacy permit shall be re- 
quired to operate a pharmacy for posses- 
sion, dispensing, and delivering legend pre- 
scription orders to patients in a hospital.”); 
id § 2511(A) ("Hospital dispensing is the 
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vinces us that the Materials Management 
Department’s “distributing” legend drugs 
to doctors or nurses in the ancillary de- 
partments of the hospital to “administer” 
to patients on doctors’ orders constituted 
“distribution” and was not “dispensing,” as 
the district court described it. Louisiana 
law in effect at the relevant time did not 
require that this work be supervised or 
done by a pharmacist. 120 Neither the dis- 
trict court nor Liljeberg Enterprises point 
us to any other controlling Louisiana law 
then in force that would prohibit the role 
of the Materials Management Department 
in ordering and distributing the drugs and 

issuance of one or more unit doses of medi- 
cation in a suitable container, by a pharma- 
cist, properly labeled for subsequent admin- 
istration . '*), id. § 2513 ("Prescription 
legend drugs may be dispensed from the 
hospital pharmacy only upon orders of a li- 
censed medical practitioner."); id. 

§ 2517(A) ("All drugs dispensed by a hospi- 
tal pharmacy, intended for use within the 
facility, shall be dispensed in appropriate 
containers and adequately labeled as to 
identify patient name, room number, trade 
mark, chemical or generic name, and 
strength of the medication ”); id. § 2519(A) 
("Drugs may be dispensed and administered 
only upon the prescription orders of li- 
censed authorized prescribes."); id. 

§ 2523(A) ("The hospital pharmacy shall be 
under the direct control and supervision of 
a pharmacy director who is a Louisiana li- 
censed pharmacist, serves as pharma cist-in- 
charge and is competent in the specialized 
functions of a hospital pharmacy located in 
a primary care treatment modality."); id. 

5 2529(A)(1) (' The annual hospital pharma- 
cy inspection review shall verify the follow- 
ing 1. Dispensed Drugs. Prescription or- 
ders are dispensed exclusively by licensed 
pharmacists to inpatients."); accord id. 

§ 3501(A) ("Legend Drugs. A legend drug 
is a medication which must only be dis- 
pensed by a pharmacist on the order of a 
licensed practitioner and shall bear the fol- 
lowing notation on the label of a commer- 
cial container: ‘caution; federal law prohib- 
its dispensing without a prescription' (Ref, 
R.S. 40:1237, et seq. [1982] and R.S. 
2i:353(b) [1987])."); id. § 3501(A)(1) ("Dis- 
pensing. Legend drugs shall be dispensed 
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kits at issue, and we have located no Loui- 
siana case law or statute in effect at the 
relevant time which would do so. 

The Louisiana legislature later changed 
the law to require just what the district 
court found to be the law at the time of 
Lifemark’s alleged “circumvention” pursu- 
ant to the various hospital pharmacy regu- 
lations. The Louisiana legislature in 1999, 
after the events which allegedly gave rise 
to Liljeberg Enterprises’s “circumvention 
claim,” enacted Louisiana Revised Statutes 
§ 37:1224(F). This section provided that 
“[a]ll procurement, delivery, dispensing, 
and distribution of federal legend and con- 

only by a licensed Louisiana pharmacist."); 
id. § 3501(A)(3) ("Possession. Legend drugs 
shall be procured and possessed by a phar- 
macy permittee for legitimate dispensing by 
a pharmacist in the course of the practice 
of pharmacy, unless otherwise provided by 
law."). 

120. It is important to distinguish between 
"dispensing," "administering," "delivering," 
and ‘‘distributing” drugs. Under Louisiana 
law, " ‘[a]d minister' or 'administration' 

means the direct application of a drug to the 
body of a patient or research subject by injec- 
tion, inhalation, ingestion, or any other 
means." LaRevStat § 37:1164(1), accord 
id. § 40:961(2). "‘Deliver* or 'delivery 
means the actual, constructive, or attempted 
transfer of a drug or device from one person 
to another, whether or not for a consider- 
ation." Id. § 37:1164(8); accord id. 

§ 40:961(10). On the other hand, " '[dis- 
pense' or 'dispensing' means the interpreta- 
tion, evaluation, and implementation of a 
prescription drug order, including the prepa- 
ration and delivery of a drug or device, to a 
patient or patient’s agent in a suitable con- 
tainer appropriately labeled for subsequent 
administration to, or use by, a patient," such 
that “ '[dispense' necessarily includes a 
transfer of possession of a drug or device to 
the patient or the patient's agent." Id. 

§ 37:1 164(10); accord id. § 40:961(13). Fi- 
nally, " '[distribute' or 'distribution' means 
the delivery of a drug or device other than by 
administering or dispensing.” Id. 

§ 37:1164(11); accord id § 40:961(14) 
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trolled drugs that are purchased for and 
administered to patients inside a hospital 
licensed under R.S. 40:2100, et seq, shall 
be procured, delivered, dispensed, and dis- 
tributed under the direction of the phar- 
macist-in-charge of that hospital." 121 The 
legislature explicitly noted in Act 767, in 
which it enacted section 37:1224(F), that 
section "37:1224(F) is all new law.” 122 
Yet, because the Legislature did not ex- 
pressly provide for this new substantive 
law to apply retroactively, section 
37:1224(F) is not applicable to this case. 123 

Regulations from the Board of Pharma- 
cy Louisiana Department of Health in 
force at the relevant time, however, pro- 
vided that “[ljegend drugs shall be stored 
in a licensed pharmacy under the immedi- 
ate control and responsibility of a pharma- 
cist." 121 On appeal, Lifemark does not 
challenge the district court's finding that 
“Materials Management is merely a de- 
partment of the hospital, is not a pharmacy 
and is not under the control or direction of 
a licensed pharmacist.” 125 Lifemark in- 
stead points us to the testimony of the 
Louisiana Board of Pharmacy inspector 
that a sanitary permit issued by the Loui- 
siana Department of Health and Hospitals 
to Lifemark gave the hospital the authori- 
ty to hold and store prescription drugs 
outside of the hospital pharmacy. But 
Lifemark points us to no controlling Loui- 
siana law which codifies or confirms this 
authority, and our own research has locat- 
ed none. 

121. LaRevStat § 37 1224(F) (repealed by 
2000 La. Acts 83) Section 37: 1224(F) was 
repealed the year after its enactment. See 
2000 La. Acts 83. 

122. See 1999 La. Acts 767 

123. See id.; see generally Jacobs v. City of 
Bunkie, Til So.2d 14, 20 (La. 1999). 

124. La Admin Code tit. 46, pt LIU, 

§ 3501(A)(4). 


On the basis of our review of Louisiana 
law m force at the time of the events 
giving rise to the Liljebergs’ “circumven- 
tion claim," w r e believe the Supreme Court 
of Louisiana would conclude that Life- 
mark's contested practice of ordering and 
distributing certain legend drugs and kits 
containing legend drugs did not violate the 
Louisiana pharmacy laws, This conclusion 
is bolstered by the legislature's later en- 
actment of section 37:1224(F) as “new 
law.” At the same tine, we are persuaded 
that the Supreme Court of Louisiana 
would conclude that governing state regu- 
lations required the involvement of the 
hospital pharmacy in the storage of legend 
drugs and kits containing legend drugs. 

Accordingly, without any basis in state 
or federal requirements, the district court 
erred as a matter of law in expanding the 
scope of the pharmacy agreement through 
Tenet’s policy manual to provide for a 
requirement that Liljeberg Enterprises be 
involved in the purchasing, procurement, 
or distribution of the legend drugs or kits 
containing legend drugs at issue. 126 In- 
deed, the law between the parties-section 
2.6(a) of the pharmacy agreement-provides 
to the contrary. 

The district court thus erred in award- 
ing $5 million in damages on the basis, in 
part, that Lifemark “circumvented" Lilje- 
berg Enterprises’s hospital pharmacy and 
thereby denied compensation to Liljeberg 
Enterprises. Lifemark did not violate fed- 

125. The district court also found that Lilje- 
berg Enterprises “and its pharmacy director 
have recently been given the ability to super- 
vise and oversee the storage of the kits con- 
taining legend drugs “ 

126. See Nat’l Union, 91 5 F 2d at 989 (“Under 
Louisiana law, a contract is the law between 
the parties, and is read for its plain meaning." 
(citation omitted)). 
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eral or Louisiana law by purchasing cer- 
tain bulk drugs, such as contrast media 
and surgery kits, directly from drug 
wholesalers and distributing them to ancil- 
lary departments of the hospital for ad- 
ministration by doctors and nurses, but the 
hospital’s storage of these drugs and kits 
outside of the hospital pharmacy contra- 
vened governing state regulations. 


Lifemark argues that, notwithstanding 
its challenges to the district court’s inter- 
pretations of sections 4.1(a) and 2.6(a) of 
the pharmacy agreement in favor of Lilje- 
berg Enterprises’s “circumvention claim," 
the $5 million award cannot stand because 
Liljeberg Enterprises failed to adequately 
prove damages awarded in reliance on a 
procedurally flawed audit of patient charts. 
Moreover, Lifemark argues that the $5 
million award for Liljeberg Enterprises's 
“circumvention claim” is duplicative, in 
part, of the $700,000 award for lost profits 
on contrast media, which we address be- 
low, and the $57,085 award for insulin and 
nitroglycerin underpayments, which we af- 
firm. 


[49] Lifemark argues that, rather than 
even attempting to prove actual, itemized 
damages, Liljeberg Enterprises performed 
an audit of a small percentage of patient 


professor to extrapolate a damage figure. 
The district court rejected the professor’s 
figure, finding “that the [Liljeberg Enter- 
prises] methodology to price the calcula- 
tion of damages pursuant to its chart audit 
to be inflated.” However, despite Life- 
mark’s assertion that the district court 


found the chart audit to be unreliable, the 
only flaw the district court found in the 
audit was its “charging the full price of the 
drug plus the fee for each administration 
of a drug when, in fact, a multiple adminis- 
tration of a drug would have carried no 
separate acquisition cost,” while the dis- 
trict court also found that Lifemark’s claim 
“that 40% of all of the patients receive no 
drugs is also . without foundation.” On 
the basis of these findings, the district 
court found that “the correct figure is 
somewhere between [Lifemark expert] Dr. 
Haworth’s $3,000,000 and a significant dis- 
count off the [Liljeberg Enterprises] ex- 
pert's figure,” which was at least $12.8 
million, and accordingly found “that 
$5,000,000 is the proper figure.” 

The district court was presented with 
conflicting testimony and evidence as to 
the validity of the chart audit and the 
accuracy of its methodology. On appeal, 
Lifemark argues that the district court 
should have credited the testimony of its 
experts over the testimony and evidence 
offered by Liljeberg Enterprises in sup- 
port of the audit. On the record before us, 
the district court was entitled to weigh the 
conflicting testimony and credit Liljeberg 
Enterprises’s chart audit as the basis for a 
reasonably accurate estimate of the 
amount of damages, with modifications, 
and, in so doing, the district court did not 
base its award on mere speculation or 
conjecture. 127 It is well-settled that the 
district court is only required to determine 
the extent of the damages as a matter of 
just and reasonable inference and that the 
result need only be approximate. The ba- 
sis for the district court’s award, while it is 
decidedly not “a perfect measure of dam- 


127. See Theriot v. United Stales, 245 F.3d 388, 
395 (5th Cir. 1998) (noting diat, when the dis- 
trict court’s finding is based on its decision to 
credit the testimony of one witness over that 


of another, that finding, if not internally in- 
consistent, can virtually never be clear error); 
accord Jusitss Oil Co., Inc. v. Kerr-McCee Ref. 
Corp., 75 F 3d 1057, 1067 (5th Cir 1996) 
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ages,” nevertheless meets these criteria on 
the record before us. 

b. 

Additionally, according to Lifemark, the 
$5 million award overlaps with two more 
specific damage awards for non-payments 
for contrast media and underpayments for 
insulin and nitroglycerin. This is because 
Liljeberg Enterprises’s pharmacy director 
admitted that both these claims were a 
part of Liljeberg Enterprises’s "circum- 
vention claim." Additionally, the district 
court’s $5 million award was based on the 
chart audit; that Liljeberg Enterprises’s 
expert accepted the chart in calculating 
damages for claimed underpayments or 
non-payments for contrast media, insulin, 
and nitroglycerin. That is, Liljeberg En- 
terprises did not back the overlapping 
charges out of the audit. 

It is unclear whether the district 
court’s $5 million figure took account of 
non-payments for contrast media or un- 
derpayments for insulin and nitroglycerin. 
However, because the district court made 
specific awards with separate stated rea- 
sons as to each of these claimed under- 
payments, we must conclude that they 
were not included in the $5 million award, 
in the absence of more compelling evi- 
dence from Lifemark of duplicative 
awards. 


We conclude that the district court 
erred, in part, in awarding $5 million on 
Liljeberg Enterprises’s “circumvention 
claim” on the basis of its interpretation of 
section 2.6(a) of the pharmacy agreement. 
We cannot on the record before us quanti- 
fy how much of the $5 million award was 
for Liljeberg Enterprises’s “circumvention 
claim” under section 2.6(a), which we re- 
verse in part, as distinguished from its 
claim under section 4.1(a), which we af- 


firm. We therefore vacate the district 
court's $5 million award to Liljeberg En- 
terprises and remand to the district court 
for a redetermination of damages for Lilje- 
berg Enterprises’s “circumvention claim." 

B. 

f50] Lifemark also argues that, be- 
cause contrast media was not separately 
identifiable on patients’ bills, Liljeberg En- 
terprises is not entitled to the $700,000 
award for lost profits on contrast media 
under section 2.6(a) of the pharmacy 
agreement. Lifemark argues that the dis- 
trict court erred in relying upon an excep- 
tion in section 2.6(a), which excludes “pa- 
tient identifiable charges in which the cost 
of the drug is . . included in a fee or a 
charge for that procedure,” to justify a 
$700,000 award. 

The district court found that Liljeberg 
Enterprises originally supplied contrast 
media to the hospital, which was included 
as a separate item on the bill of a patient, 
but that American Medical later decided to 
include contrast media in what it urges are 
unidentifiable costs in a single procedure. 
The district court found that American 
Medical began including the contrast me- 
dia cost within a single procedure in order 
to avoid having to purchase this item from 
Liljeberg Enterprises. The contention is 
that the pharmacy agreement allowed 
American Medical to purchase items and 
legend drugs from other sources “where 
the cost for the drug is not identifiable 
from the cost of the procedure.” Howev- 
er, the district court concluded that, from 
American Medical’s master price list or 
“charge master," it can identify the cost of 
contrast media by comparing the listed 
costs for procedures with and without con- 
trast media and so, “for purposes of the 
[pharmacy agreement], it is an identifiable 
cost.” 
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Lifemark argues that American Medical 
stopped billing contrast media as a sepa- 
rate item to each patient and began includ- 
ing them in bills for radiology procedures. 
Lifemark argues that it negotiated a favor- 
able contract with a new vendor, which 
allowed it to bill for contrast media in this 
fashion, a practice that saved patients up 
to $400 per procedure. The argument 
continues that, pursuant to section 2.6(a) of 
the pharmacy agreement, American Medi- 
cal stopped paying Liljeberg Enterprises 
for contrast media because, under its new 
practice, these drugs were “patient identi- 
fiable charges in which the cost of the drug 
is . . included in a fee or charge for that 
procedure.” 

Section 2.6(a) provides that Liljeberg 
Enterprises “shall not provide, nor be enti- 
tled to any compensation, for ... (a) ail 
drugs and supplies utilized by the ancillary 
departments of the Hospital [including, but 
not limited to, radiology] in preparation 
for, during, or immediately following de- 
partmental patient related procedures,” in- 
cluding "those patient identifiable charges 
in which the cost of the drug is . . . includ- 
ed in a fee or charge for that procedure.” 

The operation of this provision does not 
turn, as the district court concluded, on 
whether the charge for the drug can be 
identified, i,e., is “identifiable,” for each 
patient, but rather on whether such an 
“identifiable” charge is included in the fee 
oz' charge for the departmental patient 
related procedure in which the drug is 
used. The district court made no finding 
that the charges for the cost of contract 
media were not included in the charges for 
radiation procedures, but simply concluded 
that American Medical contravened the 
terms and spirit of the pharmacy agree- 
ment. 

Section 2.6(a) is clear, and American 
Medical operated well within its terms. 
The district court erred in its implicit con- 


clusion that American Medical breached 
the pharmacy agreement in bad faith. We 
reverse the district court’s award of 
$700,000 to Liljeberg Enterprises as lost 
profits for Lifemark’s failure to purchase 
contrast media through the date of trial 
from Liljeberg Enterprises as required 
under the pharmacy agreement 

C. 

[51] Lifemark argues that the district 
court erred m awarding Liljeberg Enter- 
prises $2,023,571, which represents costs 
incurred in excess of limits set by their 
contract. The argument is that the award 
is based on an erroneous conclusion that 
Lifemark improperly limited reimburse- 
ment for acquired drugs to prices set forth 
in Lifemark’s prime vendor contracts; that 
this finding is erroneous because the limit 
is found in section 2.4 of the pharmacy 
agreement. Section 2.4 provides: 
OPERATOR [Liljeberg Enterprises, 
Inc.] agrees to obtain from LIFEMARK 
Pharmacy ail of Hospital’s inpatient (in- 
cluding emergency room patients) re- 
quirements for pharmaceutical services, 
including, without limitation, drugs, 
medicines, and intravenous solutions, to 
the extent LIFEMARK Pharmacy can 
provide same. LIFEMARK Pharmacy 
shall supply these items at cost. Noth- 
ing in this Agreement shall prevent OP- 
ERATOR [Liljeberg Enterprises, Inc.] 
from acquiring tuoss items from another 
supplier if i) the cost for those items is 
less than what LIFEMARK Pharmacy 
would charge and ii) the quality of those 
items is equal to or superior to those 
supplied by LIFEMARK Pharmacy. 

The district court concluded that, under 
section 2.4, Liljeberg Enterprises agreed 
to obtain all hospital inpatient require- 
ments from Lifemark Pharmacy, which 
was obligated to supply the items at cost; 
that, Liljeberg Enterprises could purchase 
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such required items from a vendor other 
than Lifemark Pharmacy only if Lifemark 
Pharmacy could not supply an item or if 
the item was less expensive elsewhere and 
the quality was equal or superior to that 
supplied by Lifemark Pharmacy. The dis- 
trict court also found, however, that “Life- 
mark Pharmacy” did not exist at any time 
after the hospital opened and that Lilje- 
berg Enterprises never purchased any 
drugs from “Lifemark Pharmacy” but in- 
stead purchased drugs under buying con- 
tracts from Bergan Brunswig and from 
Spark Drug. Finally, the district court 
found that Liljeberg Enterprises was pay- 
ing six percent less for drugs than if it 
would have under purchasing contracts be- 
tween drug manufacturers and wholesalers 
and American Medical and later Tenet 

The district court found that, where Lil- 
jeberg Enterprises's actual acquisition 
costs for drugs which it did not obtain 
through Lifemark's prime vendor con- 
tracts was greater than the amount shown 
for those drugs on the prime vendor con- 
tracts, Lifemark had deducted the differ- 
ence between the amounts from its pay- 
ments to Liljeberg Enterprises under the 
pharmacy agreement. At trial, Lifemark’s 
expert witness Dr. Albert Richard applied 
the same approach to argue that Liljeberg 
Enterprises had wrongfully billed in ex- 
cess of $600,000 based on the difference 
between Liljeberg Enterprises’s actual ac- 
quisition costs and the amounts shown on 
Lifemark’s prime vendor contracts. The 
district court rejected Dr. Richards’s argu- 
ment and found that Lifemark’s contract 
administrator had wrongfully deducted 
amounts from Liljeberg Enterprises’s bills 
on the basis of this approach. The district 
court found that Lifemark's approach 


faded to compare the National Drug Code 
(“NDC") number IU m Lifemark’s pnme 
vendor contract to the NDC number of the 
drugs actually supplied by Liljeberg En- 
terprises. Instead, payments were based 
on the lowest price possible for the type of 
drug supplied without regard to differ- 
ences in generic versus name-brand drugs 
and in strength, quantity, bioequivalency, 
and bioavailability. 

Lifemark first argues that American 
Medical and later Tenet are the successors 
to “Lifemark Pharmacy” for purposes of 
the pharmacy agreement. According to 
Lifemark, because American Medical pur- 
chased Lifemark in 1984, before the phar- 
macy opened, pricing was established by a 
prime vendor contract negotiated by 
American Medical on behalf of all Ameri- 
can Medical-owned hospitals. This provid- 
ed sources in bulk with favorable pricing, 
and Tenet later followed the same proto- 
col. 

Lifemark also argues that it was enti- 
tled under section 2A to pay Liljeberg 
Enterprises only the price for generic 
drugs, otherwise equivalent with regard to 
strength, bioequivalency, and bioavailabili- 
ty. It points out that Liljeberg Enter- 
prises could have purchased its drugs at 
the lower prices under the prime vendor 
contracts by becoming a member of Ten- 
et’s group purchasing organization or by 
purchasing generic or other drugs from 
outside vendors at the lower prices; that 
Liljeberg Enterprises instead chose to 
purchase and bill Lifemark for the more 
expensive name-brand drugs, thereby ex- 
panding its profits under the cost-plus 
contract. Liljeberg Enterprises responds 
that nothing in the pharmacy agreement 
authorized American Medical or Tenet to 


128. The district court found that “[a} coding 
system, implemented by NDC whereby each 
drug is given a code number, allows the iden- 
tification of the drug manufacturer, its 


strengths and its quantity and, thus, is a 
means of identifying the cost of the drug 
pursuant to purchasing contracts.” 
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pay Liljeberg Enterprises for generic 
drugs when Liljeberg Enterprises was 
dispensing physician-requested name- 
brand drugs and that Lifemark never told 
Liljeberg Enterprises to dispense only ge- 
nerics. 

We conclude that the district court did 
not err in its interpretation of section 2.4. 
Like the parties, whose past practice un- 
der the pharmacy agreement includes Lil- 
jeberg Enterprises's purchasing drugs un- 
der Lifemark's prime vendor contracts 
negotiated by American Medical, we sub- 
stitute American Medical/Tenet for 
“LIFEMARK Pharmacy,” so that the 
comparison for purposes of the phrase 
“less than what LIFEMARK Pharmacy 
would charge” looks to Lifemark's prime 
vendor contracts. However, the provision 
that Liljeberg Enterprises could obtain 
drugs from other suppliers so long as 
“the cost for those items is less than what 
LIFEMARK Pharmacy would charge” 
does not in itself contemplate that, while 
American Medical/Tenet would charge one 
price for requested name-brand drugs un- 
der the prime vendor contracts, Lifemark 
can pay Liljeberg Enterprises only the 
cost of generic equivalents under the 
prime vendor contracts. 

On appeal, Lifemark does not challenge 
the finding that Liljeberg Enterprises paid 
the same or less for name-brand drugs 
than if it would have paid for the same 
name-brand drugs under Lifemark’s 
prime vendor contracts, which Lifemark 
simply describes as providing "favorable 
bulk prices." I2S Instead, Lifemark com- 
plains that Liljeberg Enterprises should 
have been purchasing only generic drugs 

129. Lifemark does challenge the specific find- 
ing that Liljeberg Enterprises is paying six 
percent less than Tenet's bulk prices on the 
basis that the supporting testimony for this 
finding referred only to the price Liljeberg 
Enterprises was paying at the time of trial 
However, Lifemark points to no evidence that 
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or purchasing in bulk under its prime ven- 
dor contracts. Nothing m section 2.4 enti- 
tles Lifemark to insist on such purchases 
by Liljeberg Enterprises in the absence of 
the availability from the prime vendor con- 
tracts of lower prices for the same drugs. 
It is no answer that the pharmacy agree- 
ment requires the purchase of the lowest 
priced drugs and makes no exceptions for 
name-brand drugs where the term “items" 
in section 2.4 reasonably encompasses, in 
the context of the pharmacy agreement, 
both name-brand and generic drugs, de- 
pending on the order which Liljeberg En- 
terprises was called upon to fill. 

We find no error in the district court's 
interpretation of section 2.4 or its findings 
supporting its award of $2,023,571 for Life- 
mark's wrongful disallowance of requested 
payment due to pricing differences. 

D 

[52] Lifemark argues that the district 
court misread the minimum fee increase 
provision of the pharmacy agreement, sec- 
tion 4.1(c). This led to its finding that 
Lifemark should have increased the mini- 
mum fee in 1995 and its award of 
$150,275.60. Section 4.1(c) of the pharma- 
cy agreement provides: 

LIFEMARK agrees that OPERATOR’S 
[Liljeberg Enterprises, Inc.’s] minimum 
fee expressed in Exhibit B shall be in- 
creased annually by the lesser of (i) the 
percentage increase in the Department’s 
revenue per patient day and (ii) the per- 
centage increase in the Hospital Market 
Basket Index, as published by the 
American Hospital Association, or ap- 

v-'ould show clear error in the district court’s 
broader finding that the prices for name- 
brand drugs under Lifemark's prime vendor 
contracts are not lower than the prices Lilje- 
berg Enterprises was paying for the same 
name-brand drugs. 
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propriate successor index (the “Index”); 
provided however, that in any year in 
which there is either no change or a 
percentage decrease pursuant to subsec- 
tion (i) or (ii) above, the minimum fee 
shall not be changed and provided, fur- 
ther, that the calculations in any year 
pursuant to subsection (i) and (ii) above 
shall be adjusted for any decrease, if 
any, in the immediately preceding years. 
The percentage calculated pursuant to 
subsection (i) above shall be a fraction, 
the numerator of which is the revenue 
per patient day for the year just ended 
and the denominator of which is the 
revenue per patient day for the prior 
year. The percentage, calculated pursu- 
ant to subsection (ii) above shall be a 
fraction, the numerator of which is the 
most recently published Index and the 
denominator of which is the last publish- 
ed Index immediately prior to the begin- 
ning of the most recently concluded 12- 
month period of this subsection Agree- 
ment. The first adjustment shall be 
made as of the first day of the thirteenth 
(13th) month of the term of this Agree- 
ment and shall be based solely upon 
subsection (ii) above, and subsequent ad- 
justments shall be made on each annual 
anniversary date thereafter. 

The district court found that Liljeberg 
Enterprises receives 33% of its revenue 
from minimum fee items under the phar- 
macy agreement and that, for the period 
September 1, 1995 through May 31, 1997, 
Liljeberg Enterprises received 
$2,447,485.35 from minimum fee revenue; 
that this amount was paid by Lifemark 
based upon Lifemark’s mistaken belief 
that no increase in the minimum fee was 

130. We are not persuaded by the Liljebergs' 
argument that this issue is controlled by the 
Louisiana state court decision's preclusive 
holdings. See Lil/eberg Enters., 620 So.2d at 
1340 (holding only that the trial court erred 
in determining that the starting date for the 


due under the terms of the pharmacy 
agreement. The district court concluded 
that under the pharmacy agreement a 
6.14% increase in the minimum fee should 
have been paid to Liljeberg Enterprises, 
an additional $150,275.60 for the period 
September 1, 1995 through May 31, 1997. 
These findings are based on the district 
court’s conclusion that, under section 
4.1(c), the term “immediately preceding 
years” requires, as Liljeberg Enterprises 
claims, that the minimum fee for any year 
is to be calculated based upon the immedi- 
ate preceding year and not, as Lifemark 
claims, upon the highest percentage for 
any prior year. 

Lifemark’s only argument here is that 
reading the word "years" as singular and 
not plural led the district court to errone- 
ously conclude that a minimum fee in- 
crease should be allowed when there is a 
net increase based upon a single year’s 
growth on the heels of several years of 
losses. Lifemark contends that this inter- 
pretation flies in the face of common sense 
as well as the language of the pharmacy 
agreement, which calls for the netting of 
decreases in previous years against any 
increases in the current year’s revenue. 
Lifemark asserts that it is undisputed that 
pharmacy revenue per patient day de- 
clined during the years 1992-1994 and 
that, although Liljeberg Enterprises in- 
creased its per-patient revenue in 1995, a 
cumulative decrease remaineu, such that 
the minimum fee increase provision was 
not triggered. 

We conclude that the district court erred 
in its interpretation of section 4.1(c). 130 
The pharmacy agreement nowhere explic- 

escalation of the minimum fees was March I, 
1984, whereas "any adjustments in the mini- 
mum fees should have begun thirteen months 
from August 25, 1985, the date St. Jude’s 
Hospital began operations"). 
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itly mentions “netting" or aggregating pri- 
or years’ percentage decreases or changes. 
Yet every provision of the pharmacy 
agreement must be interpreted m light of 
the contract's other provisions, to give 
each provision the meaning suggested by 
the contract as a whole and to avoid neu- 
tralizing, ignoring, or treating as mere sur- 
plusage any provision. 

Section 4.1(c) calls for an increase in the 
minimum fee based on the lesser of the 
percentage increase in the pharmacy's rev- 
enue per patient day and the percentage 
increase in the Hospital Market Basket 
Index so long as (1) there was a percent- 
age increase in both the pharmacy's reve- 
nue per patient day and the Hospital Mar- 
ket Basket Index, i.e., neither of these 
indices experienced either “no change or a 
percentage decrease,” (2) “provided, fur- 
ther, that the calculations in any year pur- 
suant to subsection (i) and (ii) above shall 
be adjusted for any decrease, if any, in the 
immediately preceding years." The dis- 
trict court apparently read this provision 
to provide for an increase in minimum fees 
by the lesser of the percentage increase in 
the pharmacy’s revenue per patient day 
and the percentage increase in the Hospi- 
tal Market Basket Index that year, so long 
as there was no percentage decrease in the 
“immediately preceding year.” Lifemark 
would read the provision to prohibit a min- 
imum fee increase until there is no net 
percentage decrease when the current 
year's percentage increase is added to the 
percentage decreases in some unspecified 
number of preceding years. 

The district court’s interpretation gives 
no effect to the phrase “the calculations in 
any year pursuant to subsection (i) and (ii) 
above shall be adjusted for ” and, without 
any explanation or apparent finding of am- 

131. HPI rales represented the prices at which 
Liljeberg Enterprises billed Lifemark for 
pharmaceuticals, and HPI rates were located 


biguity, reads '‘immediately preceding 
years” as singular and not plural. Look- 
ing to the meaning of this phrase in section 
4.1(c) suggested by the contract as a 
whole, we note that the “calculations” at 
issue are important for determining 
whether there is an increase, a decrease, 
or no change as a matter of percentages. 
The most reasonable understanding of “ad 
justing” the calculations “for any decrease, 
if any, in the immediately preceding years” 
is to offset any percentage increase in the 
current year by the net “decrease, if any, 
in the immediately preceding years.” The 
natural sense of “immediately preceding 
years” conveys the last two or three years, 
in order to give effect to both the phrases 
“immediately preceding” and “years.” 

Accordingly, we conclude that the dis- 
trict court erred m its interpretation of 
section 4.1(c). As such, we reverse the 
district court’s award of $150,275.60 to Lil- 
jeberg Enterprises for Lifemark’s failure 
to implement minimum fee increases due 
to Liljeberg Enterprises under the phar- 
macy agreement through the date of trial. 

E. 

Lifemark argues that the district court 
erred in awarding Liljeberg Enterprises 
$281,906.32 based upon its finding that the 
HPI reports 131 failed to reflect drug prices 
and frequencies submitted in reports gen- 
erated by Lujsbsrj Entsrp^ss* Llfs- 
mark asserts that this finding is clearly 
erroneous because it is predicated on a 
fundamental misunderstanding of the par- 
ties’ record-keeping and billing procedures 
and because it overlooks Liljeberg Enter- 
prises's failure to provide documentation 
to support the accuracy of the prices and 
quantities it submitted. 

on the monthly '‘hospital pharmacy billing” 
report, or ”HPI report ” 
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The district court found that Lifemark 
improperly entered cost data into its com- 
puter, “deleted administered doses dis- 
pensed by Liljeberg Enterprises without 
any known reason from (Liljeberg Enter- 
prises’s] daily and monthly disks," and 
generated inaccurate HPI reports which 
incorrectly reflected the drug prices and 
frequencies dispensed by Liljeberg Enter- 
prises, and that the HPI reports also failed 
to take into account floor stock. The dis- 
trict court further found that there was no 
evidence that the drugs at issue in Lilje- 
berg Enterprises’s claim for underpay- 
ments due to Lifemark’s incorrect pricing 
and quantity differences between January 
1989 and May 31, 1997 were not provided 
by Liljeberg Enterprises and that the evi- 
dence in the record revealed that floor 
stock items were not accounted for by 
Lifemark. 

Reviewing these factual findings for 
clear error only, we find that this damage 
award is based on a plausible account of 
the evidence considered against the entire- 
ty of the record. Lifemark points out that 
Liljeberg Enterprises’s own pharmacy di- 
rector dearly testified that the daily disks 
provided by the Liljeberg Enterprises 
pharmacy to Lifemark contained only the 
quantity that the pharmacy dispensed, not 
the doses administered by the hospital’s 
doctors and nurses, such that it was not 
possible that Lifemark’s computers deleted 

(TiVtv't' rlrto-oo rKpriOnc-n/l Ivir T,i)io^A»«/r 
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Enterprises from Liljeberg Enterprises's 
daily disks. At the same time, Lifemark 
does not deny that the HPI reports often 
indicated that the actual cost of acquisition 
of a drug to be zero and did not always 
account for so-called floor stock. The dis- 
trict court heard conflicting testimony as 
to whether Lifemark adequately paid Lid- 

132. See Lil/eberg Enters Inc. v Lifemark 
Hosps . of La., Inc., 620 So. 2d 1331 (La.App. 4 


jeberg Enterprises for this floor stock and 
the zero entries on the HPI reports, and it 
was entitled to credit Liljeberg Enterpris 
es’s account of the evidence. Lifemark’s 
citation to isolated testimony favorable to 
its position on each of these fact findings 
does not show clear error. 

We affirm the district court’s award of 
$281,906.32 to Liljeberg Enterprises for 
pricing and quantity differences. 

F. 

Lifemark argues that district court mis- 
calculated the actual acquisition costs pay- 
able under the judgment of the Louisiana 
state court of appeal in a prior case be- 
tween Liljeberg Enterprises and Lifemark 
involving the pharmacy agreement. Ac- 
cording to Lifemark, Liljeberg Enterpris- 
es and Lifemark stipulated that they 
would “split the difference” between their 
experts’ numbers, which was $3,575,748 by 
Lifemark’s expert and $4,062,396 by Lilje- 
berg Enterprises’s expert. Accordingly, 
Lifemark contends that the district court 
should have awarded $3,819,072, not 
$4,062,396, which was the number given by 
Liljeberg Enterprises’s expert. 

Lifemark acknowledges that it owes Lil- 
jeberg Enterprises for actual acquisition 
cost for drugs for the period August 1989 
through June 1993 pursuant to the preclu- 
sive state court judgment,^^ but argues 
that the district court erred in finding that 
“(t]he parties have stipulated that the ac- 
tual acquisition cost billed by [Liljeberg 
Enterprises] for the period is 
$4,062,396.00." Liljeberg Enterprises sug- 
gests that the record indicates that Life- 
mark’s and Liljeberg Enterprises’s experts 
originally did split at $4,062,396, but that 

Cir), writs denied, 62 i So. 2d 818 (La. 1993). 
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Lifemark’s expert later tried to lower that which Lifemark should have keen awarded 


figure. 

The record reflects that the parties stip- 
ulated at trial that the amount of this 
award should be fixed at the mid-point 
between the sum determined by Liljeberg 
Enterprises’s expert and the sum deter- 
mined by Lifemark’s expert Liljeberg 
Enterprises’s expert's number was undis- 
putedly $4,062,396. The number provided 
by Dr. Richard, Lifemark’s damages ex- 
pert, began at $3,990,953, and at trial he 
testified that the average of these figures 
would be $4,026,675. However, he then 
discussed several adjustments off this 
number and presented a figure of 
$3,575,748, which Lifemark now urges on 
appeal to provide an average of $3,819,072. 

Based on the parties' stipulation, we 
conclude that the district court clearly 
erred in not splitting the difference be- 
tween Dr. Richard’s original figure of 
$3,990,953 and Liljeberg Enterprises’s fig- 
ure of $4,062,396. We must reduce this 
award to $4,026,675. 

G. 

Lifemark argues that the district court 
erred by not awarding Lifemark $2,585,138 
in reimbursement of Liljeberg Enterpns- 
es’s overcharges based on Liljeberg Enter- 
prises’s submission each month of a lump 
sum bill that was inexplicably higher than 
and inconsistent with the daily record of 
patient billing that Liljeberg Enterprises 
provided to Lifemark. According to Life- 
mark, the evidence at trial showed that 
this claim included (1) $184,000 overbilled 
to Lifemark based upon claimed frequen- 
cies of drugs dispensed; (2) $1,497,078 for 
thousands of unexplained $3.05 “admixture 
fees," overcharges relating to I.V.s, for 

133. The district court found that ''[a] ‘han- 
dling fee 1 is a charge imposed on a large 
volume parental (XVP‘) that is handled by a 
pharmacist" and that “[a]n 'admixture' is the 


$880,678, after a credit of $616,400 for the 
amount awarded to Lifemark for over- 
charges relating to I.V. handling fees for 
piggybacks ; m (3) $885,644 which Lilje- 
berg Enterprises overcharged Lifemark 
for heparin flush kits, which the district 
court found but refused to award on the 
basis that Lifemark passed the over- 
charges onto patients and suffered no loss; 
and (4) $634,816 in overcharges resulting 
from Liljeberg Enterprises’s submission of 
incorrect pricing information from Septem- 
ber 1, 1989 through April 30, 1993 on 
Liljeberg Enterprises’s bills based upon 
HPI reports using pricing information 
from Liljeberg Enterpnses’s 

add/change delete forms. 

i. 

First, Lifemark argues that it present- 
ed uncontroverted evidence that Liljeberg 
Enterprises, in adjusting the bills to Life- 
mark to reflect the frequencies of drugs 
dispensed, only adjusted the bills when 
the numbers favored Liljeberg Enterpris- 
es and failed to adjust the bills when the 
numbers favored Lifemark, which result- 
ed in an overbilling which Dr. Richard es- 
timated as at least $184,000. Liljeberg 
Enterprises points to no evidence to the 
contrary, but argues that the $184,000 
Lifemark claims is based on frequencies 
of drugs which the hospital alone handled 
and was responsible for and which, as- 
suming Lifemark dispensed these drugs 
in violation of the pharmacy agreement, 
more likely than not would increase, not 
decrease, Liljeberg Enterprises’s damages 
if an accounting were made of the com- 
pensation owed for these drugs under the 
pharmacy agreement. 

result of additives being placed in an intrave- 
nous solution," where "[e]ach additive to a 
solution is performed as a separate proce- 
dure.” 
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The district court made no relevant find- 
ings as to this claim and did not explicitly 
deny it, and, as Lifemark aptly observes, 
Liljeberg Enterprises’s response is a non- 
answer. We conclude that the failure to 
award this sum is clearly erroneous. The 
record evidence submitted by Lifemark 
leaves us with the firm and definite convic- 
tion that the only plausible account of the 
evidence considered against the entirety of 
the record is that Liljeberg Enterprises 
systematically overcharged Lifemark by 
failing to correct drug frequency reports 
when the preliminary frequency shown on 
Lifemark’s HPI report exceeded the fre- 
quency shown on Liljeberg Enterprises’s 
pharmacy charge report.' 34 

The evidence is that Dr. Richard testi- 
fied that $184,000 is a reasonable estimate 
of the amount of the aggregate over- 
charges. We are given no conflicting evi- 
dence and modify the judgment to award 
Lifemark $184,000 in damages on this 
claim. 

ii. 

Second, Lifemark contends that, when 
Liljeberg Enterprises's bills were scruti- 
nized at trial, Liljeberg Enterprises was 
unable to explain thousands of $3.05 “ad- 
mixture fees" relating to I.V.s and argues 
that the district court clearly erred in fail- 
ing to award damages based on Dr. Rich- 
ard’s calculation of reimbursement of the 
total overcharge for these unexplained 
fees, $1,497,078. Lifemark contends that, 
notwithstanding the unexplained “admix- 
ture” charges and the discrepancies in the 
pharmacy’s reporting of the charges, Life- 
mark was billed these charges thousands 
of times each month for several years and 
paid them. The district court made no 

134. Liljeberg Enterprises also implies that the 
denial of these damages was appropriate be- 
cause Lifemark readily billed its patients on 


relevant findings as to this claim and did 
not explicitly deny it. 

On the record before us, we cannot con- 
clude that the district court clearly erred 
in failing to award damages to Lifemark 
for these overcharges. The district court 
awarded Lifemark $616,400 for Liljeberg 
Enterprises's overcharges on I.V piggy- 
back fees under the pharmacy agreement, 
which Ldjeberg Enterprises has not ap- 
pealed, and the number offered by Dr. 
Richard was $1,497,078 in gross over- 
charges for I.V. handling and admixture 
fees. Lifemark seeks an award of 
$880,678 after applying a credit of $616,400 
for the amount awarded for overcharges 
relating to I.V. handling fees for piggy- 
backs. 

The record before us, however, does not 
allow us to arrive at a reasonably accurate 
estimate of the amount of damages for any 
overcharges for the I.V. “admixture” fees 
disaggregated from Dr. Richard’s estimate 
of the gross overcharges for I.V. handling 
and admixture fees. Accordingly, we af- 
firm the district court's decision to deny 
Lifemark an award on this claim. 

iii. 

[53] Third, Lifemark argues that the 
district court erred by finding that “[Lilje- 
berg Enterprises] has in fact overcharged 
[Lifemark] for [Heparin flush kits]” but 
then refusing to reimburse Lifemark for 
the $885,644 overcharge due to its conclu- 
sion that Lifemark passed the overcharge 
onto patients and suffered no loss. Life- 
mark contends that this latter finding was 
based upon a misreading of the testimony 
of Steven Faueheaux, Lifemark’s adminis- 
trative pharmacist. According to Life- 
mark, the district court found that Fau- 
cheaux testified that Lifemark billed its 

the basis of the numbers in the HPI reports. 
This pass-through argument, addressed more 
fully below, ts wholly unpersuasive. 
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patients based upon Liljeberg Enterpns- 
es’s ''overcharge price and multiplied that 
cost times three," when, in fact, Faucheaux 
explicitly denied basing patient charges on 
Liljeberg Enterprises's “overcharge 
prices" and instead explained that “patient 
rates are from a totally separate mecha- 
nism" and that Lifemark “uses the actual 
wholesale price of the drug” to bill pa- 
tients. Moreover, Lifemark argues that, 
even if the overcharges were passed on, 
Lifemark was entitled to realize the bene- 
fit of its bargain by paying the lower costs 
to Liljeberg Enterprises, citing Louisiana 
Civil Code article 1995. 135 

The district court found that Lifemark, 
American Medical, and Tenet bill the hos- 
pital’s patients a set markup from the 
price charged by Liljeberg Enterprises for 
each drug, including a triple markup for 
heparin flush kits. The court then con- 
cluded that, although Liljeberg Enterpris- 
es in fact overcharged Lifemark for hepa- 
rin flush kits, Liljeberg Enterprises is not 
liable for damages because Lifemark suf- 
fered no loss when it charged its patients 
three times the overcharge price for the 
loss and so actually profited from the over- 
charge by passing it on to patients. 

Regardless of whether Lifemark tripled 
the charges from Liljeberg Enterprises in 
billing its patients, we concluded that the 
district court’s “pass-through” reasoning is 
without merit. Even if Lifemark recouped 
the overcharge payments many times over, 
Liljeberg Enterprises remains liable for 
the amount it overcharged Lifemark in the 
first instance in breach of the pharmacy 
agreement. 136 Neither the district court 
nor Liljeberg Enterprises has presented 
any authority to the contrary. Under 

135. La CjvCode art 1995 ("Damages are 
measured by the loss sustained by the obligee 
and the profit of which he has been de- 
prived "), 


Louisiana law, Lifemark suffered a loss as 
a matter of law by overpaying Liljeberg 
Enterprises based on Liljeberg Enterpris- 
es’s systematic overcharges for hepann 
flush kits. 

Based on the evidence presented by 
Lifemark, including the expert report of 
Dr. Richard, the district court clearly 
erred as a matter of law in failing to award 
Lifemark $885,644 for the heparin flush kit 
overcharges. We modify the judgment to 
provide the award to Lifemark of $885,644 
in damages on this claim. 

iv. 

Fourth and finally, Lifemark argues that 
the district court erred by failing to award 
Lifemark $634,816 based on overcharges 
resuiting from Liljeberg Enterprises's 
submission of incorrect pricing information 
from September 1, 1989 through April 30, 
1993. Lifemark contends that, although 
during that time period, Liljeberg Enter- 
prises's bills were based solely upon HPI 
reports, which were generated by the hos- 
pital’s computers, the pricing information, 
the “HPI rate,” came directly from Lilje- 
berg Enterprises's add/change/delete 
forms, on which, in several instances, Lilje- 
berg Enterprises submitted the wrong 
HPI rate. 

We cannot find clear error in the rejec- 
tion of this claim. The evidence presented 
by Lifemark does not leave us with a 
definite and firm conviction that the dis- 
trict court was mistaken in denying the 
claim. The claim was based on Dr. Rich- 
ard’s extrapolation of a 60-item sample 
that Lifemark wrongfully paid $634,816 as 
a result of Liljeberg Enterprises's errors 

136. Cf S. Pac Co v. Damell-Taemer Lumber 
Co, 245 U.S. 531, 534-35, 38 S.Ct. 186, 62 
L.Ed. 451 (1918); Hughes Communications 
Galaxy , Inc. v. United States, 38 Fed. Cl. 578, 
580-82 (1997) 
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in using the HPI rate. Unlike the evi- 
dence regarding the systematic frequency 
billing discrepancies which overwhelmingly 
ran in Liljeberg Enterprises's favor, the 
evidence here simply shows that some HPI 
rates drawn from Liljeberg Enterprises’s 
add/change/delete forms were incorrect 
and Lifemark failed to notice and correct 
the error based on the information provid- 
ed by Liljeberg Enterprises in the first 
instance. 

We therefore affirm the district court’s 
denial of an award to Lifemark on this 
claim. 

VIII. Judgment against Tenet 

[ 54 ] Lifemark argues that, because 
Tenet was not sued by Liljeberg Enter- 
prises or St. Jude, it was error for the 
district court to enter judgment against it. 
The district court made no finding of juris- 
diction over Tenet nor any ruling formally 
adding Tenet as a party to this consolidat- 
ed case, and a review of the district court’s 
docket sheet confirms that, to this day, 
Tenet is not a party in this case and has 
never been joined as a defendant or served 
with process 

[ 55 ] “It is elementary that one is not 
bound by a judgment in personam result- 
ing from litigation in which he is not desig- 
nated as a party or to which he has not 
been made a party by service of pro- 
cess." 137 The Liljebergs’ reliance on case 
law regarding successor liability and col- 
lateral estoppel is misplaced. The issue is 
jurisdiction over a non-party to the actions, 
not liability for a party already properly 
joined and served. We conclude that the 
district court erred in entering judgment 
against Tenet, a non-party in this case, and 

137. Zenith Radio Corp. v. Hazelline Research, 
Inc., 395 U.S. 100, 110, 89 S.Ct 1562, 23 
L.Ed 2d 129 (1969); accord Waffenschmidt v 
MacKay, 76 3 F 2d 711, 718 (5th Cir.1985), 


we must vacate the judgment in its entire- 
ty as against Tenet. 

LX Attorneys’ Fees 

[56] On their cross-appeal, the Lilje- 
bergs argue that Liljeberg Enterprises 
and St. Jude are entitled to attorneys’ fees 
under the parties’ lease agreement and 
under Civil Code articles 1997 and 1958. 
On the record before us and based on our 
rulings on this appeal, Liljeberg Enter- 
prises and St. Jude have no basis for a 
claim for attorneys' fees. 

First, we have reversed the district 
court’s judgment overturning the judicial 
sale and reinstating, inter alia, the lease 
between St. Jude and Lifemark. Accord- 
ingly, even assuming the claim has not 
been waived, as Lifemark claims, there is 
no basis to award St. Jude fees under 
section 17.1 of the lease. 

Second, Louisiana Civil Code article 
1958 provides that ”[t]he party against 
whom rescission is granted because of 
fraud is liable for damages and attorney 
fees.” Again, however, even assuming this 
provision would apply to this case based on 
the district court’s findings of fact and 
conclusions of law and that this claim has 
not been waived, we have reversed the 
district court’s judgment which overturned 
the judicial sale and ordered rescission of 
the hospital. 

Finally, Louisiana Civil Code article 
1997 provides that “[a]n obligor in bad 
faith is liable for all the damages, foresee- 
able or not, that are a direct consequence 
of his failure to perform.” There is con- 
flicting authority as to whether this provi- 
sion authorizes the award of attorneys' 
fees for a bad faith breach of contract. 138 

E.B. Elliott Adver. Co. v. Metro Dade County, 
425 F 2d 1141, 1 148 (5th Cir 1970) 

138. See Newport Ltd. v Sears, Roebuck & Co , 
No Civ A 86-2319, 1995 WL 688799, at *4- 
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However, we need not decide this unset- 
tled issue because the Liljebergs failed to 
raise article 1997 as a basis for attorneys’ 
fees in the district court and have there- 
fore waived any claim to attorneys’ fees. 190 
We are not persuaded that our refusal to 
consider this claim for the first time on 
appeal would work a miscarriage of justice. 

X. 

To summarize our holdings, (i) we re- 
verse the district court's judgment in 
Cause No. 94-3993 overturning the judi- 
cial sale of the hospital and reinstating 
various commercial instruments relating to 
the financing and lease of the hospital and 
remand for calculation of the amount of, 
and entry of judgment on, the past due 
deficiency owed to Lifemark Hospitals, 
Inc. on the renewal promissory note and 
interest due thereunder; (ii) we reverse 
the judgment in Cause No. 93-1794 grant- 
ing Liljeberg Enterprises’s motion to as- 
sume the pharmacy contract; (iii) in Cause 
No. 93-4249, we affirm the district court’s 
damage awards to Liljeberg Enterprises 
of $2,023,571 for Lifemark's wrongful dis- 
allowance of requested payment due to 
pricing differences and $281,906.32 for 
pricing and quantity differences; (iv) we 
reverse the district court’s award to Lilje- 
berg Enterprises of $700,000 as lost prof- 
its for Lifemark’s failure to purchase con- 
trast media from Liljeberg Enterprises 

cn nic cn C — T 

cum <piuu,iiiu.uw iui jjucuiiUAa Uaui c w 

implement minimum fee increases due to 
Liljeberg Enterprises under the pharmacy 

*8 (E.D.La. Nov. 21, 1995) 

139. See N Alamo Water Supply Corp . v. City 
of San Juan, 90 F.3d 910. 916 (5th Cir.1996) 
(holding that the Court of Appeals will not 
consider an issue that a party fails to raise m 
die district court absent extraordinary cir- 
cumstances, which exist only when the issue 
is a pure question of law and a miscarriage of 
justice would result from the failure to consid- 
er it) 


69 (5th Cir 2002! 

agreement through the date of trial; (v) 
we modify the district court’s award of 
$4,062,396 for Lifemark’s failure to reim- 
burse Liljeberg Enterprises its actual ac- 
quisition costs for the period August 31, 
1989 through June 1, 1993 to $4,026,675; 
(vi) we vacate the district court’s $5 mil- 
lion award to Liljeberg Enterprises and 
remand to the district court for a redeter- 
mination of damages for Liljeberg Enter- 
prises’s “circumvention claim"; (vii) we 
conclude that the district court clearly 
erred in failing to award Lifemark 
$184,000 in overbillings by Liljeberg En- 
terprises based upon claimed frequencies 
of drugs dispensed and $885,644 for the 
heparin flush kit overcharges, and we 
award Lifemark damages in these 
amounts; (viii) we reverse the district 
court’s judgment against Tenet, a non-par- 
ty to this case, and (be) we conclude that 
Lifemark’s other points of error on appeal 
and the Liljebergs' points of error on their 
cross-appeal are without merit. 140 

AFFIRMED IN PART, REVERSED 
IN PART, AND REMANDED IN PART. 



PRIMERICA LIFE INSURANCE 
CO.; et al., Plaintiffs, 

140. As a final housekeeping matter, the Lilje- 
bergs' motion to strike Lifemark's reply 
briefs cross-index, which has been carried 
with the case, is meritless and is denied. The 
inclusion of the index is not prohibited by any 
rale, and it did not cause the reply brief to 
exceed the word count mandated by Federal 
Rule of Appellate Procedure 32. 
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H. RES. 1031 

Impeaching G. Thomas Porteous, Jr , judge of the United States District. 
Court for the Eastern District of Louisiana, for high crimes and mis- 
demeanors 


IN THE HOUSE OF REPRESENTATIVES 
January 21, 201 o 

Mr. Conyers (for himself, Mr. SMITH of T«-\.is, Mr SCHTFT', Mr. Goofi- 
IjATTE, Ms Jackson Gee of Texas, Mi Sensenishknner, Mr. 
Delahunt, Mr Daniel E. Lunoren of California, Mi Cohen, Mr. 
Forbes. Mr Johnson of Georgia, Mr Gohmert, Mr Pieru’IM, and 
Mr Gonzalez) submitted the following resolution; which was ivtrlird to 
the Committee on the Judiciary 


RESOLUTION 

Impeaching G. Thomas Porteous, Jr., judge of the United 
States District Court, for the Eastern District of Lou- 
isiana, for high crimes and misdemeanors. 

1 Resolved, That G. Thomas Porteous, Jr., a judge of 

2 the United States District Court for the Eastern District 

3 of Louisiana, is impeached for high crimes and mis- 

4 demeanors, and that the following articles of impeachment 

5 be exhibited to the Senate; 

6 Articles of impeachment exhibited by the House of 

7 Representatives of the United States of America in the 
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1 name of itself and all of the people of the United States 

2 of America, against G. Thomas Portions, Jr., a judge in 

3 the United States District Court, for the Eastern District 

4 of Louisiana, in maintenance and support of its impeaeh- 

5 ment against him for high crimes and misdemeanors. 

6 ARTICLE I 

7 G. Thomas Portcous, Jr., while a Federal judge of 

8 the United States District Court for the Eastern District 

9 of Louisiana, engaged in a pattern of conduct that, is in- 

10 compatible with the trust and confidence placed in him 

11 as a Federal judge, as follows: 

12 Judge Port, eons, while presiding as a United States 

13 district judge in Lifemark Hospitals of Louisiana, Inc. v. 

14 Liljeberg Enterprises, denied a motion to recuse himself 

15 from the ease, despite the fact that he had a corrupt finan- 

16 trial relationship with the law firm of Amato & Creely, P.C. 

17 which had entered the ease to represent Liljeberg. In de- 

18 living the motion to recuse, and in contravention of clear 

19 canons of judicial ethics, Judge Porteous failed to disclose 

20 that beginning in or about the late 1980s while he was 

21 a State court judge in the 24th Judicial District Court 

22 in the State of Louisiana, he engaged in a corrupt scheme 

23 with attorneys, Jacob Amato, Jr., and Robert Creely, 

24 whereby Judge Porteous appointed Amato’s law partner 

25 as a “curator” in hundreds of cases and thereafter re- 

26 quested and accepted from Amato & Creely a portion of 
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1 the curatorship fees which had been paid to the firm. Dur- 

2 ing the period of this scheme, the fees received by Amato 

3 & Creely amounted to approximately $40,000, and the 

4 amounts paid by Amato & Creely to Judge Porteous 

5 amounted to approximately $20,000. 

6 Judge Porteous also made intentionally misleading 

7 statements at the recusal hearing intended to minimize the 

8 extent of his personal relationship with the two attorneys 

9 In so doing, and in failing to disclose to Lifemark and 

10 its counsel the true circumstances of his relationship with 

11 the Amato & Creely law firm, Judge Porteous deprived 

12 the Fifth Circuit Court of Appeals of critical information 

13 for its review of a petition for a writ of mandamus, which 

14 sought to overrule Judge Porteous’s denial of the recusal 

15 motion. His conduct deprived the parties and the public 

16 of the right to the honest sendees of bis office. 

17 Judge Porteous also engaged in corrupt conduct after 

18 the Lifemark v. Liljeberg bench trial, and while he had 

19 the ease under advisement, in that he solicited and aceept- 

20 ed things of value from both Amato and his law partner 

21 Creely, including a payment of thousands of dollars in 

22 cash. Thereafter, and without disclosing his corrupt rela- 

23 tionship with the attorneys of Amato & Creely PLC or 

24 his receipt from them of cash and other things of value, 

25 Judge Porteous ruled in favor of their client, Liljeberg. 
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1 By virtue of this corrupt relationship and his conduct 

2 as a Federal judge, Judge Porteous brought his court into 

3 scandal and disrepute, prejudiced public respect for, and 

4 confidence in, the Federal judiciary, and demonstrated 

5 that he is unfit for the office of Federal judge. 

6 Wherefore, -Judge ft. Thomas Porteous, Jr., is guilty 

7 of high crimes and misdemeanors and should be removed 

8 from office. 

9 ARTICLE II 

10 G. Thomas Porteous, Jr., engaged in a longstanding 

1 1 pattern of corrupt conduct that demonstrates his unfitness 

12 to serve as a United States District Court Judge. That 

13 conduct included the following: Beginning in or about the 

14 late 1980s while he was a State court judge in the 24th 

15 Judicial District Court in the State of Louisiana, and con- 

16 turning while he was a Federal judge in the United States 

17 District Court for the Eastern District, of Louisiana, 

1 8 Judge Porteous engaged in a corrupt relationship with bail 

19 bondsman Louis M. Mareotte, III, and his sister Lori 

20 Mareotte. As part, of this corrupt relationship, Judge 

21 Porteous solicited and accepted numerous things of value, 

22 including meals, trips, home repairs, and car repairs, for 

23 his personal use ancl benefit, while at the same time taking 

24 official actions that benefit-led the Marcottes. These off'i- 

25 dal actions by Judge Porteous included, while on the 

26 State bench, setting, reducing, and splitting- bonds as re- 
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1 quested by the Marcottes, and improperly setting aside or 

2 expunging felony convictions for two Marcotte employees 

3 (in one ease after Judge Porteous had been confirmed by 

4 the Senate hut before being sworn in as a Federal judge). 

5 In addition, both while on the State bench and on the Fed- 

6 eral bench, Judge Porteous used the power and prestige 

7 of his office to assist the Marcottes in forming relation- 

8 ships with State judicial officers and individuals important 

9 to the Marcottes’ business. As Judge Porteous well knew 

10 and understood, Louis Marcotte also made false state- 

11 meats to the Federal Bureau of Investigation in an effort 

12 to assist Judge Porteous in being appointed to the Federal 

13 bench. 

14 Accordingly, Judge G. Thomas Porteous, Jr., has cn- 

15 gaged in conduct so utterly lacking in honesty and integ- 

16 rity that he is guilty of high crimes and misdemeanors, 

17 is unfit to hold the office of Federal judge, and should 

18 be removed from office. 

19 ARTICLE 111 

20 Beginning in or aboul March 2001 and continuing 

21 through about July 2004, while a Federal judge in the 

22 United States District Court for the Eastern District, of 

23 Louisiana, G. Thomas Porteous, Jr., engaged in a pattern 

24 of conduct inconsistent with the trust and confidence 

25 placed in him as a Federal judge by knowingly and inten- 

26 l-ionally making material false statements and representa- 
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1 tions under penalty of perjury related to his personal 

2 bankruptcy filing and by repeatedly violating a eourt order 

3 in his bankruptcy case. Judge Porteous did so by — 

4 (1) using a false name and a post office box ad- 

5 dress to conceal his identity as the debtor in the 

6 case; 

7 (2) concealing assets; 

8 (3) concealing preferential payments to certain 

9 creditors; 

10 (4) concealing gambling losses and other gam- 

1 1 bling debts; and 

12 (5) incurring new debts while the case was 

13 pending, in violation of the bankruptcy court’s order. 

14 In doing so, Judge Porteous brought bis court into 

15 scandal and disrepute, prejudiced public respect for and 

16 confidence in the Federal judiciary, and demonstrated that 

17 he is unfit for the office of Federal judge. 

18 Wherefore, Judge G. Thomas Porteous, Jr., is guilty 

19 of high crimes and misdemeanors and should be removed 

20 from office. 

21 ARTICLE IV 

22 In 1994, in connection with his nomination to be a 

23 judge of the United States District Court for the Eastern 

24 District of Louisiana, G. Thomas Porteous, Jr., knowingly 

25 made material false statements about his past to both the 

26 United States Senate and to the Federal Bureau of Inves- 
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1 tigation in order to obtain the office of United States Dis- 

2 trict Court Judge. These false statements included the fol- 

3 lowing: 

4 (1) On his Supplemental SF-86. Judge 

5 Porteous was asked if there was anything in his per- 

6 sonal life that could be used by someone to coerce 

7 or blackmail him, or if there was anything in his life 

8 that could cause an embarrassment to Judge 

9 Porteous or the President if publicly known. Judge 

10 Porteous answered “no” to this question and signed 

11 the form under the warning that a false statement 

12 was punishable by law. 

13 (2) During his background check, Judge 

14 Porteous falsely told the Federal Bureau of Inves- 

15 tigation on two separate occasions that he was not 

16 concealing any activity or conduct that could be used 

17 to influence, pressure, coerce, or compromise him in 

18 any way or that would impact negatively on his 

19 character, reputation, judgment, or discretion. 

20 (3) On the Senate Judiciary Committee’s 

21 “Questionnaire for Judicial Nominees”, Judge 

22 Porteous was asked whether any unfavorable infor- 

23 mat-ion existed that could affect his nomination. 

24 Judge Porteous answered that, to the best of his 

25 knowledge, he did “not know of any unfavorable in- 
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1 formation that may affect [his I nomination”. Judge 

2 Porteous signed that questionnaire by swearing that 

3 “the information provided in this statement is, to 

4 the best of my knowledge, true and accurate”. 

5 However, in truth and in fact, as Judge Porteous 

6 then well knew, each of these answers was materially false 

7 because Judge Porteous had engaged in a corrupt rela- 

8 tionship with the law firm Amato & Creelv, whereby Judge 

9 Porteous appointed Creelv as a “curator” in hundreds of 

10 eases and thereafter requested and accepted from Amato 

1 1 & Creelv a portion of the enratorship fees which had been 

12 paid to the firm and also had engaged in a corrupt rela- 

13 tionship with Louis and Lori Marcotte, whereby Judge 

14 Porteous solicited and accepted numerous things of value, 

15 including meals, trips, home repairs, and car repairs, for 

16 his personal use and benefit, while at the same time taking 

17 official actions that benefitted the Marcottes. As Judge 

18 Porteous well knew and understood, Louis Marcotte also 

19 made false statements to the Federal Bureau of Investiga- 

20 tion in an effort to assist Judge Porteous in being ap- 

21 pointed to the Federal bench. Judge Porteous’s failure to 

22 disclose these corrupt relationships deprived the United 

23 States Senate and the public of information that would 

24 have had a material impact on his confirmation. 
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1 Wherefore, Judge G. Thomas Porteous, Jr., is guilty 

2 of high crimes and misdemeanors and should be removed 

3 from office. 

O 
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me tell you, let me give you some pointers about 
being a judge. Number one, you'll never be known 
as Ronnie again. You'll be judge for the rest of, 
your life. Number two, you'll never have to buy 
lunch again OK. There will always be somebody to 
take you to lunch. And number three, always wash 
your rear end so the attorneys have a clean place 
to kiss." 

Q. Was there a time when Judge Porteous, 
when he said those things to you, were there other 
people around? 

A. Yes. There was a bunch of, there was a 
group of lawyers around talking. And it was said, 
you know, in jest, because everybody was laughing. 

Q. Was there a time when he pulled you aside 
to talk to you individually? 

A. Yes. It wasn't straight from there, but 
a little while later he and I ended up alone and 
that's when he told me that -- he says, “Look. 

Let me just tell you something." He says, "I know 
you really don't like Louis Marcotte, " because 
Louis Marcotte -- and I hate to sound prejudice, 
but he had the ponytail in the back and he just 
looked like a Miami Vice dope dealer. And there 
was always rumors about him fooling around with 
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1 cocaine. So I distanced myself from him. 

2 Porteous knew it. And he says , "I know you got 

3 this- bad taste in your mouth for him. I know that 

4 you've heard these rumors about him and cocaine." 

5 He said, "Let me tell you. It's not true. He's a 

6 good guy. You can trust him. If you got problems 

7 with bonds go see him. He'll never steer you 

8 wrong. He'll never get you hurt." 

9 Q. Did he -- did Judge Porteous say anything 

10 to you in that conversation about splitting bonds? 

11 About that being a reason to talk to Mr. Marcotte? 

12 A. Yeah. Well, actually, when I was still e 

13 DA is when splitting the bonds things first 

14 occurred. Porteous was the one who -- I use the 

15 term invented it because I think of a better -- 

16 well, he started using that split bond kind of 

17 t h i ng . 

18 Q. Could you explain to the grand jury very 

19 briefly how split bonds worked, what that meant. 

20 A. Yeah. You know, before Porteous, a split 

21 bond -- you know, almost all bonds were either 

22 cash or commercial. Sometimes you had people who 

23 would come in and would have some property. And 

24 even before Porteous it wasn't uncommon to split a 

25 bond. But it was split this way: A guy comes in. 
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things that he did for you? 

A. You know, you know, at first, you know, 
when this all happened I said I didn't do anything 
for him I didn't do for anybody else. But then 
thinking about it and you examine your conscience 
I did. I mean, you know, here's a guy that bought 
you lunch last night and he shows up the next 
morning and he wants a bond. You know, as much as 
you try to say, "I did the right thing and I never 
did anything illegal," the fact that you were out 
to dinner last night with the guy makes a 
difference, you know. And so I started thinking 
about it and I said, "Yeah, you know, I did give 
the guy actually something that I shouldn't have 
and I was wrong for that." 

Q. Did Judge Porteous' initial conversation 
with you about Louis Marcotte and then the fact 
that he went to those lunches, did that contribut 
to the kind of relationship that you developed 
with Louis Marcotte where you took things from him 
and you did things for him? 

A. Well, that's a hard question to answer. 

I mean, Porteous never said, "Hey, Ronnie, you 
know, he's gonna do things for you, you know, you 
can take things from him cause he never told 
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me that. But the fact that he -- that, you know 
- - I probably would have been a lot more 
distrustful of Louis Marcotte in general if 
Porteous hadn't, you know, even vouched for him. 

I was Judge Chehardy 1 s DA too and when 
she vouched for him that meant something. But at 
really didn't mean as much coming from Chehardy as 
it did from Porteous because I just respected him. 
I mean, not that I didn't respect Judge Chehardy, 
but I respected Judge Porteous a whole lot more. 

Q. Did the fact that Judge Porteous seemed 
comfortable accepting these kind of -- these sort 
of long and expensive lunches from Louis Marcotte 
make you feel comfortable accepting those and 
I other things from him? 

A. Yeah. I thought if Louis was doing 
anything illegal Porteous wouldn't have anything 
to do with him. 

BY MR. BOOKBINDER: Does the grand jury 

have any questions for the witness? 

BY GRAND JUROR 13 : 

Q. I'm really not familiar with the 
protocol, but is it common for judges and bail 
bondsmen to have lunch together or whatever? Is 
that a common practice? 
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Introduction and Overview 

I appreciate the invitation to appear today before the House Committee on the Judiciary 
Task Force pertaining to the possible impeachment of Judge Portcous. I have long been 
interested in constitutional issues relating to the federal impeachment process. I have written a 
book and several articles on the federal impeachment process, worked as a special consultant to 
the National Commission on Judicial Discipline and Removal, consulted with many members of 
Congress on past impeachment proceedings, and testified during President Clinton’s 
impeachment proceedings as a joint witness in the special hearing held by the House Judiciary 
Committee on the history of impeachment. I have also long had been interested in the quality 
and composition of the federal judiciary; I have, among other things, written a book and several 
articles on the appointments process, testified in confirmation hearings, consulted with the 
Senate and the White House on several judicial nominations, and served recently as Special 
Counsel to Senator Leahy and the Judiciary Committee on the nomination of Sonia Sotomayor to 
the Supreme Court. It is an honor and privilege to participate in today’s hearing in my personal 
capacity as a constitutional law professor. 

In this Statement, I focus on four issues of particular concern to the Task Force. These 
issues are ( 1 ) whether a federal judge may be impeached, convicted, and removed from office for 
misconduct that is not indictable; (2) whether a federal judge may be impeached, convicted, and 
removed from office for misconduct committed prior to becoming a federal judge; (3) whether 
an impeachment proceeding is a criminal proceeding such that it would be covered by the 
immunity agreement pursuant to which Judge Porteous testified before the Fifth Circuit Judicial 
Council; and (4) which if any impeachment precedents are useful for guiding the Task Force’s 
deliberations. 

I have previously written about and given substantial thought to each of these questions. 
First, there has long been widespread consensus among impeachment scholars and members of 
Congress that impeachable offenses are not restricted to indictable offenses but rather are 
political crimes. Political crimes are injuries to the Republic and breaches of the public trust that 
are not restricted to either indictable offenses or only the abuses of an office’s formal powers or 
duties. Second, any egregious misconduct not disclosed prior to election or appointment to an 
office from which one may be impeached and removed is likely to qualify as a ’’high crime or 
misdemeanor.” While murder would be one obvious example of such misconduct, it is not the 
only one. Another example is lying to or defrauding the Senate in order to be approved as a 
federal judge. Such misconduct is not only serious but also obviously connected to the status 
(and responsibilities) of being a federal judge. Such misconduct plainly erodes the essential, 
indispensable integrity without which a federal judge is unable to do his job. Third, an 
impeachment proceeding is not a criminal proceeding but rather a unique, political proceeding. 
Thus, the current proceedings are not affected - or restricted in any way — by Judge Porteous’ 
immunity agreement. Last but not least, the current proceedings are not affected, or deterred, in 
any way by the fact that there arc no precedents directly on point. The fact that the charges made 
against Judge Porteous are different than those made against the officials who have been 
impeached and convicted says much more about the extent of his misconduct than it does about 
anything else. In any event, the charges made against Judge Porteous have enough in common 
with the grounds on which tw'o other judges were impeached, convicted, and removed. 
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Consequently, I do not believe that any of these issues present any reasons whatsoever to keep 
the Task Force from moving forward in its impeachment proceedings against Judge Porteous. 

I. 

I understand that one matter of interest to Task Force members is whether the scope of 
impeachable offenses is restricted to indictable offenses - offenses that are statutorily prohibited 
as felonies and that the punish for the breach of which includes a substantial loss liberty. This 
question is not new; both constitutional scholars and members of Congress have extensively the 
question throughout the history of this nation. I will not review the literature here. It should 
suffice to say that the overwhelming weight of authority supports construing the phrase 
“Treason, Bribery, or other high Crimes or Misdemeanors” in Article II is not restricted to 
indictable crimes. 

First, the language and examples that the framers and ratifiers used to describe the scope 
of impeachable offenses reflect their common understanding that the terms “high Crimes or 
Misdemeanors” in Article II refers to what the framer’s generation understood to be "political 
crimes.” They expressed their understanding of “political crimes” through such terms or phrases 
as “great offences against” or injuries to the Republic,” abuses of authority, and breaches of the 
public trust. Almost all their examples were of misdeeds that were not liable at law, such as a 
president’s entering into an unlawful treaty that benefitted foreign but not American interests. 

To the framers and ratifiers, the criterion for determining whether an offense was impeachable 
was not whether it had been proscribed through a specific criminal statute but rather the extent 
and nature of its injury to the State, abuse of power, or breach of the public trust. 

Second, the most prominent, post-ratification commentators agreed that the scope of 
impeachable offenses were not limited to indictable crimes. Alexander Hamilton, James Wilson, 
and Joseph Story each explained that the offenses for which people could be impeached, 
convicted, and removed from office were political crimes. Hamilton the constitutional grounds 
for removal as consisting of “those offences which proceed from the abuse or violation of some 
public trust. They are of a nature which may with peculiar propriety be denominated 
POLITICAL, as they relate chiefly to injuries done immediately to the society itself.” 1 Wilson 
referred to such offenses as “political crimes and misdemeanors,” 2 while Story opined that 
impeachable offenses were “[sjuch kind of misdeeds ... as peculiarly injure the commonwealth 
by the abuse of high offices of trust.” 3 Both Hamilton and Story believed that impeachable 
offenses comprised a unique set of transgressions that defied neat delineation or codification. 
Story emphasized that no statute would be able to codify the range of misconduct that could 
qualify as impeachable, because “political offences arc so various and complex a character, so 
utterly incapable of being defined, or classified, that the task of positive legislation would be 
impractical, if it were not almost absurd to attempt it.” 4 Story suggested that subsequent 
generations would have to define impeachable offenses on a case-by-case basis rather than 
through criminal statutes. 


'Alexander Hamilton, Federalist No. 65, The Federalist Papers 396 (Rossiter, ed. 1961). 

"lames Wilson, 1 The Works of James Wilson 426 (McCloskey ed. 1967). 

"Joseph Sfory, Commentaries on the Constitution section 788, at 256 (Nowak & Rolunda 1987). 
* Id, section 405, at 287. 
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If we turn, as Story suggested, to the practice of impeachment in order to determine the 
kinds of offenses for which people may be impeached, convicted, and removed from office, a 
clear pattern emerges: Of the 1 6 men impeached by the House of Representatives, only five 
have been impeached on grounds constituting an indictable offense, and one of those was Alcee 
Hastings, who had been formally acquitted of bribery prior to his impeachment. The House 
articles of impeachment against the nine others include misconduct that did not constitute 
indictable offenses, at least at the time that they were approved. Of the seven men (all federal 
judges) actually removed from office by the Senate, four were charged with and convicted of 
misconduct that did not constitute any indictable offenses. These four were Judges Pickering 
(public drunkenness and blasphemy); West Humphreys (supporting the Confederacy and failing 
to fulfill his duties as a federal judge); Robert Archibald (obtaining contracts for himself from 
persons appearing before his court and for adjudicating cases in which he had a financial interest 
or received a payment - offenses that were not indictable at the time); and Halsted Ritter 
(bringing “his court into scandal and disrepute, to the prejudice of said court and public 
confidence in the administration of justice therein . . The other three judges who have been 
removed from office - Harry Claiborne, Alcee Hastings, and Walter Nixon - were each charged 
with indictable crimes. Hence, the pattern of convictions indicates that impeachable offenses 
include, but are not limited to, certain indictable crimes. The common theme in these cases is 
not committing felonies but rather engaging in misconduct that is incompatible with being a 
federal judge and depriving the judge of the integrity required in order to maintain public 
confidence in his continuing to exercise the powers of an Article 111 judge. A felony might 
qualify as a political crime but a political crime does not have to be a felony. 

II. 

Another issue of interest to the Task Force is whether a federal judge may only be 
impeached, convicted, and removed for abusing their official constitutional responsibilities. 

What follows from this argument is that no federal judge may be impeached, convicted, or 
removed for misconduct committed prior to becoming a judge, because such misconduct is not, 
after all, among his current duties or responsibilities. 

To appreciate why this argument and the premise on which it rests (that federal judges 
are only impeachable for their abuses of official duties) are mistaken, one should consider how 
the Constitution treats each of the following three kinds of misconduct. The first is misconduct 
that is committed prior to becoming a federal judge and that is both inconsequential and 
unknown (or undisclosed) at the time of a judge’s confirmation proceeding. The second is 
misconduct that is known at the time the judge is confirmed. The third is misconduct that is 
egregious but not known at the time of the judge’s confirmation proceedings. 

I believe the Constitution clearly permits impeachment in the third circumstance but not 
necessarily in either of the other two. In the first circumstance, we are not dealing with 
misconduct that is consequential or serious; it is, by definition, unimportant, innocuous, or 
trivial. As such, it is the kind of misbehavior (if one wants to use that term), which no one would 
expect a nominee to disclose or that would, if disclosed, make any difference to the outcome. 
Moreover, something inconsequential is not a political crime. To be sure, some judgment might 
be required to determine whether something is inconsequential, but I have supposed that in this 
first scenario everyone would agree that the misconduct is not serious enough to be a breach of 
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the public trust, an injury to the State, or an abuse of power. Hence, it does not matter if it is 
known or not at the time of the judge’s confirmation. 

The second kind of misconduct is likely not to be impeachable, because the proper 
authority - the Senate - effectively ratifies the misconduct at the time it decides to confirm the 
judge. It does not matter, in this scenario, whether the misconduct is serious or inconsequential 
because the Senate has had the opportunity to assess its magnitude and relevance to its 
confirmation decision. By confirming the judge, the Senate has effectively ratified the previous 
misconduct or signaled that it does not regard the earlier misconduct as disqualifying. 

The third kind of misconduct is different than either of the first two kinds. This third 
kind is egregious and not known at the time of confirmation. Such misconduct is, in other 
words, likely to be of sufficient gravity that it is an impeachable offense. It does not matter 
whether the conduct has any formal relationship to a judge’s specific duties; it is bad behavior 
that by itself demonstrates a level of moral depravity and bad judgment that it is completely 
incompatible w'ith the responsibilities of a judge. If we add to the facts that the nominee lied to 
the Senate about this bad misconduct, then the nominee has not only done something morally 
reprehensible but he has also engaged in misconduct that directly undermines the integrity of the 
confirmation process itself. 

Say, for instance, that the offense was murder - it is as serious a crime as any we have, 
and its commission by a judge completely undermines both his integrity and the moral authority 
he must have in order to function as a federal judge. The timing of the murder is ofless concern 
than the fact of it; this is the kind of behavior that is completely incompatible with the public 
trust invested in officials who are sufficiently high-ranking to be subject to the impeachment 
process. The fact that a nominee would suppress or not bring this misconduct to light to either 
the President who is considering his nomination or the Senate which is considering his 
confirmation makes the misconduct all the more reprehensible. It clearly reflects such poor 
judgment and complete lack of regard for the Senate that it is an offence against the State and a 
breach of the public trust. 

My understanding is that Judge Porteous has been charged with misconduct that falls into 
this third circumstance, and treating such misconduct as impeachable is consistent with the 
language of Article II. The latter provides that an impeachable official may be impeached, 
convicted, and removed from an office for certain kinds of misconduct; however; it does not say 
when the misconduct must have been committed. To be sure, the framers deliberately designed 
the impeachment process to distinguish it from the British system in which private citizens were 
subject to impeachment, it seems to follow that the misconduct of a private citizen - or someone 
who is not an impeachable official in the federal constitutional sense - is, at the time it was done, 
an impeachable offense. It might even seem odd to allow the Congress to transform such 
misbehavior later into an impeachable offense simply because the person’s status changes later. 
Yet, this is not odd, if we recognize that once a person becomes a federal judge, he is plainly 
subject to the clause, which says, quite explicitly, that he may be impeached, convicted, and 
removed for “Treason, Bribery, or other high Crimes or Misdemeanors.” The critical questions 
are whether Judge Porteous committed such misconduct and whether such misconduct 
demonstrates the lack of integrity and judgment that are required in order for him to continue to 
function as an Article III job. In Judge Porteous’ case, the Task Force does not have to be 
concerned about whether some misconduct committed to his becoming a judge may, on its own, 
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serve as an impeachable offense. For, by defrauding the Senate in his confirmation proceedings. 
Judge Porteous has engaged in misconduct that is egregious and has a more than obvious 
connection to his present position. The nexus is that Judge Porteous deprived the Senate of 
information that would undoubtedly have changed the outcome in his confirmation hearing. His 
failure to disclose is nothing less than an attack on the integrity of the confirmation process and 
an affront to the constitutional responsibilities of the President and the Senate. 

In my book on impeachment, I had considered the question of whether a judge or some 
other impeachable official might be impeached for misconduct committed prior to assuming his 
current office. I wrote that there might be some difficult cases but “it is easy to imagine 
instances in which impeachable offenses could be based on present misconduct consisting of 
fraudulent suppression or misrepresentation of prior misconduct. Particularly in cases in which 
an elected or confirmed official has lied or committed a serious act of wrongdoing to get into 
[his] present position, the misconduct that was committed prior to entering office clearly bears 
on the integrity of the way in which the present officeholder entered office and the integrity of 
that official to remain in office.” 5 1 continue to stand by this analysis. Judge Porteous’ 
misconduct fits squarely into this analysis. There is no question that his defrauding the Senate 
undermined the integrity of his confirmation process and deprives him of the essential, 
indispensable integrity that he needs in order to continue to function as a federal district judge. 

III. 

Another concern of the Task Force might be that the immunity agreement pursuant to 
which Judge Porteous testified before the Fifth Circuit Judicial Council bars using in these 
proceedings any of his testimony before that body or any evidence derived from that testimony. 
The agreement expressly immunizes Judge Porteous from having used against him in any 
“criminal” proceeding either the testimony he gave to the Fifth Circuit Council or any evidence 
derived from such testimony. Some members of the Task Force might wonder whether an 
impeachment proceeding is essentially the same as a criminal proceeding and thus none of Judge 
Porteous' prior testimony, or any evidence derived from it, should be used in the instant 
impeachment proceedings. 

The problem is that an impeachment proceeding is NOT the same as a criminal 
proceeding. In fact, the framers designed the impeachment process as a unique, political 
proceeding. In his classic treatise on impeachment, the late Charles Black stressed this point, 6 as 
do I in prior writings. 

The uniqueness of an impeachment proceeding is evident in both the language and 
structure of the Constitution. As 1 suggested over a decade ago, “[The Constitution expressly 
limits the punishments for impeachment [and conviction] to removal and disqualification from 
office, punishments that are unavailable in any other proceeding in our legal system. In addition, 
the Constitution does not entitle the target of an impeachment the right to a jury or to counsel; 
the president may not pardon a person convicted by impeachment (whereas he is able to pardon 
any other convicted official); the federal rules of evidence do not apply in an impeachment trial; 


5 Michacl J. Gerhardt, The Federal Impeachment Process: A Constitutional and Historical Analysis 1 08 (2d edition 
2000 ). 

6 See Charles Black, Impeachment: A Handbook 17 (1973). 
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and a conviction does not require unanimous agreement among the senators sitting in 
judgment.”' Other critical differences are that the case is not tried before a jury of one's peers or 
a judge and the burden of proof is unique. In his classic treatise on impeachment, the late 
Charles Black explained that the unique, “hybrid” nature of an impeachment trial required that 
the burden of proof be unique (and thus not be the same as the standard of beyond a reasonable 
doubt that is required in criminal trials). 8 Indeed, the unique structure of the Senate has made it 
practically impossible for it to have a uniform burden of proof; instead, the Senate has long taken 
the (unique) “position that each senator should follow whatever burden of proof he or she thinks 
is best." Indeed, tbe Senate has never approved this conception of impeachment and, in the late 
1980s, flatly rejected the argument that impeachment proceedings are the same as criminal trials. 
A few years later, the National Commission on Judicial Discipline and Removal reached the 
same conclusion that impeachment proceeding are unique, political proceedings and are not 
structurally, or meant to be, the same as criminal trials. 

IV. 

A final issue raised in the present proceedings is whether there are any prior 
impeachment proceedings - any precedents - that would be useful guides to the Task Force. 

One argument that might be made on behalf of Judge Porteous is that he should not be 
impeached because no one has ever before been impeached, convicted, and removed in like 
circumstances. But, the fact that there are no precedents directing on point is of no consequence. 
There is no preeedent of impeaching an official for murder, but this would not, 1 am sure, prevent 
the House and the Senate from considering such misconduct to be an impeachable offense and to 
proceed accordingly. The fact that the House has not proceeded before against a judge on 
grounds similar to those on which it is proceeding against Judge Porteous says much more about 
tbe nature and extent of his misconduct than it does about anything else. To refrain from acting 
would create a precedent that would be bad for the Congress and for the federal judiciary, since it 
would not only suggest a permissible level of corruption for federal judges but also provide an 
incentive for judicial nominees to refrain from disclosing bad behavior to the Senate. 

Nevertheless, there are two impeachments that have some things in common with the 
instant case. In the first, the House impeached and the Senate convicted and removed Robert 
Archibald from office because of misconduct he had committed as a member of the Commerce 
Court whole he was serving as a judge on the Third Circuit. As David Kyvig explains in his 
important, recent treatise on impeachment, “None of the judge's conduct, if carried out by a 
private businessman, would have been indictable, but his use of judicial influence for personal 
gain provoked outrage. Among other things, Archibald had written letters on Commerce Court 
stationary encouraging the sale or lease of property on favorable terms to third parties who, in 
turn, rewarded the judge, their silent partner. In another instance, Archibald clandestinely 
corresponded with an appellant’s attorney in a railroad case before his court, asked the lawyer for 
his opinion on the case, and then supported the successful appeal, all of which violated judicial 
ethics.” 10 As Professor Charles Geyh suggests in his testimony to the Task Force, Judge 


7 Gerhardt, supra note 5, at 112. 

8 See Black, supra note 6, at 17. 

7 Gerhardt, supra note 5, at 1 13. 

10 David E. Kyvig, The Age oflmpeachment: American Constitutional Culture since 1960 31 (2008). 
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Porteous is guilty of several ethical violations, which, as the Archibald case shows, may properly 
serve as the basis for impeachment, conviction, and removal. 

In the second case, Halsted Ritter was impeached by the House and convicted and 
removed from his judgeship in 1936 by the Senate. As Kyvig explains, “Ritter was convicted 
and removed from office . . . for taking a kickback of fees in a resort-hotel bankruptcy case, for 
evading income tax, and for continuing to practice law after going on the bench. All the alleged 
misconduct dated from the first year of Ritter’s judgeship.” 11 The Senate did not convict Ritter 
on any specific charge of misconduct but rather, as Kyvig further notes, “voted 56-28 for an 
article that collected all the previous charges into one summary article that charged Ritter with 
bringing his court into ‘scandal and disrepute, to the prejudice of said court, and public 
confidence in the administration of justice.’ By the margin of a single vote, the Senate convicted 
and removed him from the federal bench. Notably, Senator Sherman Minton of Indiana, later 
named to the federal appellate bench by Franklin Roosevelt and elevated to the Supreme Court 
by Harry Truman, voted to acquit Ritter on all six of the substantive articles and to convict on the 
omnibus article.” 12 The pattern of Judge Porteous’ misbehavior, 13 which extends over a longer 
period than Judge Ritter’s, has, at the very least, undermined confidence that he has the requisite 
integrity and moral authority to continue to function as a federal judge. As demonstrated in both 
the Archibald and Ritter convictions, the integrity of the courts is ultimately the responsibility of 
the Congress to ensure and maintain through its impeachment authority. 

Conclusion 

The issues before the Task Force are among the most serious that the House of 
Representatives must consider in the discharge of its constitutional responsibilities, and I am 
mindful of what is at stake in these proceedings. I do not take lightly the responsibility that the 
Task Force has placed in me as a witness in these proceedings. There is nothing more important 
to our system of justice than a judge’s integrity, and the loss of this integrity, as is abundantly 
apparent in the instant proceedings, provides as sound a basis for the exercise of the awesome 
impeachment authority as any I know. The constitutional issues before the Task Force are 
straightforward: A federal judge may be impeached, convicted, and removed for non-indictable 
offenses and ethical lapses, including defrauding the Senate in the confirmation proceedings to 
occupy the office he now holds. Consequently, this Task Force is acting well within its 
constitutional responsibilities to recommend the impeachment of Judge Porteous. 


11 Id. at Id. at 32-33. 

12 Id. at 33. 

13 For a good description of the pattern and seriousness of Judge Porteous’ misconduct, see Report and 
Recommendations of the Judicial Conference Committee on Judicial Conduct and Disability 33 (June 2008) (“In 
the Committee’s view, the various acts must be viewed as a whole and the applicable laws and Canons as a 
coordinated scheme. A judge’s soliciting and receiving cash and things of value from lawyers appearing before the 
judge is so obviously a questionable practice that it is subject to numerous substantive, disclosure, and ethical 
regulations. Were it not so regulated, judges could ask for and take money from lawyers, sit on cases involving 
those lawyers, and deny any impropriety. Those who would claim otherwise would be left with the burden of 
proving the judge’s and lawyer’s contrary states of mind.”). 
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Testimony Before the House Committee on the Judiciary Task Force to 
Consider the Possible Impeachment of Judge G. Thomas Porteous, Jr. 

December 15, 2009 

By Akhii Reed Amar 

Thank you, Mr. Chair. My name is Akhii Reed Amar. I am the Sterling 
Professor of Law and Political Science at Yale University, where I have been writing and 
teaching about the Constitution for a quarter century. Among other things, I have written 
extensively on the specific topic of impeachment. It is a solemn privilege to address this 
body on the weighty' matter before you. In preparation for today’s hearing, I have 
reviewed various materials presented to me by Special Impeachment Counsel Alan I. 
Baron. Based on these materials and tny current understanding of the underlying facts, I 
believe that the impeachment of Judge G. Thomas Porteous, Jr. is clearly warranted, and I 
see no valid legal or constitutional objection to impeachment in these circumstances. I 
have five points to make. 

First, there is no good reason to believe — no sound argument from the 

Constitution's specific text or general structure, no persuasive argument from the history 

of the Founding, no valid argument grounded in the precedents set by previous 

impeachment proceedings, no convincing argument front common sense or the American 

tradition of fair play — that only offenses punishable under the criminal code merit 

impeachment. As I explained in my 2005 book, America 's Constitution: A Biography. 

In context, the words “high . . . Misdemeanors” most sensibly meant high 
misbehavior or high misconduct, whether or not strictly criminal. Under 
the Articles of Confederation, the states mutually pledged to extradite 
those charged with any “high misdemeanor,” and in that setting the phrase 
apparently meant only indictable crimes. The Constitution used the phrase 
in a wholly different context, in which adjudication would occur in a 
political body lacking general criminal jurisdiction or special criminal-law 
competence. Early drafts in Philadelphia had provided for impeachment 
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in noncriminal cases of “mal-practice or neglect of duty” and more general 
“corruption.” During the ratification process, leading Federalists 
hypothesized various noncriminal actions that might rise to the level of 
high misdemeanors warranting impeachment, such as summoning only 
friendly senators into special session or “giving false information to the 
Senate.” In the First Congress, Madison contended that if a president 
abused his removal powers by “wanton removal of meritorious officers” 
he would be “impeachable ... for such an act of mal-administration.” 1 
Consistent with these public expositions of the text. House members in the 
early 1800s impeached a pair of judges for misbehavior on the bench that 
fell short of criminality. The Senate convicted one (John Pickering) of 
intoxication and indecency, and acquitted the other (Samuel Chase) of 
egregious bias and other judicial improprieties. 2 

An impeachment standard transcending criminal-law technicalities 
made good structural sense. A president who ran off on a frolic in the 
middle of a national crisis demanding his urgent attention might break no 
criminal law, yet such gross dereliction of duty imperiling the national 
security and betraying the national trust might well rise to the level of 
disqualifying misconduct. (Page 200). 

Second, and related, the procedural rules applicable in ordinary criminal cases do 
not necessarily apply to impeachment trials. For example, the Senate, sitting as a trial 
jury of sorts, need not be unanimous to convict, and the rules for recusal are quite 
different from those in an ordinary criminal trial. Also, House and Senate members may 
properly vote to impeach and convict even if in their minds the evidence of guilt does not 
rise to the level of proof beyond reasonable doubt. For similar reasons, I believe that the 
Fifth Amendment Self-Incrimination Clause — a clause that applies to ordinary criminal 
cases — should not apply in all respects to an impeachment trial, which is only quasi- 
criminal. Thus, reliable derivative fruits of compelled testimony should be admissible in 
an impeachment trial even if these fruits would ordinarily be barred from an ordinary 
criminal case; and perhaps even the compelled testimony itself should be admissible, as it 
would be admissible in a standard civil case. Also, unlike petit jurors in an ordinary 
criminal case involving a nontestifying defendant, Senators should be allowed to draw 
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adverse inferences against an impeachment defendant who refuses to answer questions — 
as may trial jurors in a typical civil case where the defendant declines to take the stand. 

The underlying reasoning here is simple. Ordinary criminal cases place the 
defendant’s bodily liberty at risk. Indeed, in a capital case, a defendant’s very life hangs 
in the balance. But an impeachment defendant does not face any threat to life or limb in 
an impeachment proceeding, even if he is being impeached for treason itself. Thus, 
impeachment procedures need not be as tenderly protective of defendants because 
impeachment defendants face fewer punitive sanctions than ordinary criminal defendants. 
In the case of Judge Porteous, it is not even clear that removal from office would truly 
“punish” him by depriving him of anything that was ever rightfully his. Rather, removal 
from office would simply undo an ill-gotten gain, by ending a federal judgeship that he 
never should have received — and never would have received but for the falsehoods and 
frauds that he perpetrated when being vetted for this position. 

Third, it is a gross mistake to believe that federal officers may be impeached only 
for misconduct committed while in office, or (even more strictly) only for misconduct 
that they committed in their capacity as federal officers . 3 The text of the Constitution 
contains no such requirement, and constitutional structure and common sense 
demonstrate the absurdity of this position. The Constitution explicitly mentions treason 
and bribery as impeachable offenses. Both offenses can be committed by someone prior 
to commencing federal office. Indeed, imagine for a moment an officer who procures his 
very office by bribing his way into it. By definition, the bribery here occurred prior to 
the commencement of officeholding, but surely this fact should not immunize the briber 
from impeachment and removal. Had the bribeiy' not occurred, the person would never 
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have been an officer in the first place. As ( put the point in my 2005 book, “In the case 
of [an officer] who did not take bribes but gave them — paying men to vote for him — the 
bribery would undermine the very legitimacy of the election that brought him to office.” 

What is true of bribery is also true of fraud: A person who procures his judgeship 
by lying to the President and the Senate has wrongly obtained his office by fraud and is 
surely removable via impeachment for that fraud. 

Fourth, not all evasive or incomplete or even downright false statements in the 
nomination and confirmation process deserve to be viewed as “high” misdemeanors 
equivalent to bribery. Here, as elsewhere, judgment is required, and the Congress is 
perfectly positioned to exercise that judgment. As 1 explained in 2005: “The House and 
Senate, comprising America’s most distinguished and accountable statesmen, would 
make the key decisions. Acting under the American people’s watchful eye, these leaders 
would have strong incentives to set the bar at the right level. If they defined virtually 
anything as a ‘high’ misdemeanor, they and their friends would likely fail the test, which 
could one day return to haunt them. If, instead, they ignored plain evidence of gross 
[executive or judicial] malignance, the apparent political corruption and back-scratching 
might well disgust the voters, who could register popular outrage at the next election.” 

In the case of Judge Porteous, as I understand the facts, I would stress that he 
gave emphatically false answers to direct (albeit broad) questions; that his emphatic 
falsehoods concealed gross prior misconduct as a judge in a vetting proceeding whose 
very purpose was to determine whether he should be given another judicial position with 
broadly similar power; that this nomination-and-confumation-process fraud and 
falsehood was part of a much larger pattern of fraud and falsehood that began much 
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earlier (m state court) and continued much later (as evidenced by the frauds and 
falsehoods he perpetrated on counsel Mole in the Liljeberg case); and that had Porteous 
told the truth in his confirmation process it is absolutely inconceivable that he would 
have been confirmed and commissioned as a federal judge. 

Fifth, the House and Senate need not worry in this case about undoing the 
People’s verdict on Election Day — a concern that properly informs presidential 
impeachment cases. Here, Porteous is a judge because the Senators themselves voted to 
make him one — and they did so under false pretenses. Simply put, he lied to them. This 
House should give the other body, which voted to place Porteous in a position of power 
over his fellow citizens, the opportunity to revote and remove Porteous from power now 
that it is clear that he won the earlier vote by foul, fraud, and falsehood — that is, by high 
misdemeanor. As I suggested before, removal in this case would not be harsh 
punishment, but rather would simply be disgorgement of wrongful gain and prevention of 
foreseeable future misconduct given the gross pattern that has been demonstrated here. 

Every day that a fraudster continues to claim the title of a federal judge and to 
draw his federal salary is an affront to his fellow citizens and taxpayers, to say nothing of 
the parties unfortunate enough to come before him. The mere fact that criminal 
prosecution of Porteous might not be warranted should not mean that he should therefore 
escape the scrutiny and verdict of an impeachment court. I am reminded of the bank 
robber who managed to fool the judge into acquitting him. "That’s great, your honor,” 
the defendant blurted out. “Does this mean I can keep the money?” 

Thank you, Mr. Chair. 
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Farrand's Records, 1:88, 230 ; 2:132, 186; Elliot’s Debates, 3:500 (Madison); 4:126-27 
(Iredell); Annals, 1:517 (Madison, June 17, 1789) 

2 Although it has been suggested that Judge Pickering was charged with the technical 
crime of blasphemy, see Raoul Berger, Impeachment , 60 n. (summarizing the position 
taken by attorney Simon Rifkmd), the word “blasphemy” nowhere appeared in the 
articles of impeachment. Annals, 13:318-22 ( January 4, 1804). 

' Judge Dennis repeatedly makes this mistake and the mistake is fatal to his entire 
analysis. See In Re: Complaint of Judicial Misconduct Against United States District 
Judge G. Thomas Porteous, Jr. under the Judicial Conduct and Disability Act of 1 980 
(Dennis, Circuit Judge, joined by Melancon Hartfield and Brady, District Judges, 
concurring in part and dissenting in part) at 3 (Constitution “requires a showing that the 
subject judge abused or violated the constitutional judicial power entrusted to him”); id 
at 22 (“impeachable high crimes and misdemeanors are limited to abuses or violations of 
constitutional judicial power”). 
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TESTIMONY OF CHARLES G. GEYH 
ON H. RES. 1448 (2008), INQUIRING INTO THE IMPEACHMENT OF 
DISTRICT JUDGE G. THOMAS PORTEOUS 

December 15,2009 


My name is Charles G. Geyh (pronounced “Jay”). I am the Associate Dean for 
Research and the John F. Kimberling Professor of Law at the Indiana University Maurer 
School of Law. I am the co-author of over forty books, book chapters and articles on 
judicial conduct, ethics, independence, accountability, and administration, including the 
treatise “Judicial Conduct and Ethics” (4 th Ed. 2007) (with Alftni, Lubct & Shaman); the 
book “When Courts & Congress Collide: The Struggle for Control of America's Judicial 
System” (2006); and the forthcoming monograph “Judicial Disqualification: An Analysis 
of Federal Law” (2d Edition, Federal Judicial Center, forthcoming 2010). 1 have 
previously served as Reporter to the American Bar Association’s Joint Commission to 
Evaluate the Model Code of Judicial Conduct; Director of and Consultant to the 
American Bar Association’s Judicial Disqualification Project; Assistant Special Counsel 
to the Pennsylvania House of Representatives, on the Impeachment and Removal of 
Pennsylvania Supreme Court Justice Rolf Larsen; consultant to the National Commission 
on Judicial Discipline and Removal; and counsel to the House Judiciary Committee’s 
Subcommittee on Courts, Intellectual Property and the Administration of Justice (under 
Subcommittee Chairman Robert W. Kastenmeier). The views expressed in my testimony 
today are my own, and not necessarily those of the organizations with which I am or have 
been affiliated. 

My testimony today wilt be directed at the ethical implications of Judge 
Porteous’s alleged conduct, with a focus on the Code of Conduct for United States 
Judges. The analysis of judicial ethics is context dependent - whether a judge did or did 
not run afoul of an ethical directive will almost always turn on the facts surrounding that 
judge’s conduct. In preparation for my testimony today, 1 have reviewed the following 
materials: the House Judiciary Committee's Impeachment Task Force hearing transcripts 
from November 17 and December 8, 2009; the Report and Recommendations of the 
Judicial Conference Committee on Judicial Conduct and Disability, dated June, 2008 and 
forwarded to the House of Representatives on June 18, 2008; the Report by the Special 
Investigatory Committee to the Judicial Council of the United States Court of Appeals for 
the Fifth Circuit, together with accompanying exhibits and a concurring/dissenting 
Report, dated November 20, 2007; and an undated Hearing Memorandum to the House 
Judiciary Committee’s Impeachment Task Force prepared in anticipation of its November 
17, 2009 hearing. My analysis of Judge Porteous’s conduct is based on information 
derived from these materials. 1 do not, hovvever, presume to make my own findings of 
fact concerning Judge Porteous’s conduct. Whenever possible, therefore, I have 
predicated my ethics analysis upon facts as found and summarized by the Judicial 
Conference in its June, 2008 Report. Although the findings of fact in the Judicial 
Conference Report impress me as consistent with testimony in the hearing record, I draw 
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no conclusions in that regard. Accordingly, ray testimony throughout refers to the 
judge’s “alleged” conduct. 

The Porteous matter is complicated, spanning many years and featuring a number 
of episodes. I will orient my testimony around those episodes, beginning with the most 
problematic. In so doing, however, it is critically important not to lose the forest for the 
trees. As egregious as the judge’s alleged conduct was in several episodes viewed in 
isolation, the whole exceeds the sum of its parts. Taken together, the actions that Judge 
Porteous is reported to have taken as a state and federal judge reflect a cynical and 
contorted view of judicial service as an opportunity to be exploited; of judicial power as a 
thing to be abused for personal gain; and of legal and ethical constraints on judicial 
conduct as obstacles to be circumvented. Measured against the directive of the first 
canon in the Code of Conduct - the canon articulating a judge’s primary ethical duty - 
that he “uphold the integrity and independence of the judiciary,” such conduct represents 
a grave and extreme abrogation of the judge’s ethical responsibilities. 

The Lilieberg Case and its Antecedents 

Judge Porteous’s reported conduct in the Liljeberg case raises ethical concerns of 
the most extreme sort, and culminated years of problematic behavior. To fully appreciate 
the severity of his ethical transgressions in Liljeberg , however, it is necessary to review 
the history of his relationship with the lawyers who represented the parties in that case, 
and the ethical problems that arose in the course of that relationship. 

Conduct as a State Judge 

Attorneys Jacob Amato and Leonard Levinson (who represented defendant in 
Liljeberg) and Donald Gardner (who represented plaintiff) each testified that they were 
longtime friends of Judge Porteous, and that during his years as a state judge, they took 
Judge Porteous to lunch innumerable tunes - often at expensive restaurants. Rarely, if 
ever, did Judge Porteous pay for his meals. Codes of conduct permit judges to accept 
“social hospitality” without running afoul of restrictions on the gifts judges may receive, 1 
and friends and fonner colleagues who take each other to lunch can be a conventional 
form of social hospitality. This, however, was not ordinary “social hospitality.” These 
lawyers reportedly paid Judge Porteous’s lunch bills countless times for years with no 
meaningful reciprocation by the judge. Moreover, this one-way payment practice 
appears to be what Judge Porteous wanted and expected: Former state judge Ronald 
Bodenheimer testified that when Bodenheimcr became a judge, Porteous told him that, 
once a judge, he would “never have to buy lunch again. . . There will always be 
somebody to take you to lunch.” In other words. Judge Porteous was trading on his 
position as a judge in contravention of the ethical principle that a judge should not “lend 


1 Regulations of the Judicial Conference of the United States Under Title III of the Ethics Reform Act of 
1989 Concerning Gifts, §3 (“’Gift’ . . does not include (a) social hospitality based on personal 
relationships;” see also, ABA Model Code of Judicial Conduct (Hereafter “Model Code”) Rule 3.13(B)(3) 
(exempting "ordinary social hospitality”). 


DC I 30268291 i 


2 



1257 


the prestige of judicial office to advance the private interests of the judge.” 2 Similarly, 
Amato’s partner, Robert Creely, testified that he took Porteous on numerous, all expense- 
paid-hunting and fishing trips during his years as a state judge, which further exceeds 
traditional notions of “social hospitality,” and lends additional support to the suspicion 
that Judge Porteous was exploiting his station for personal gain. 3 

In addition to meals and trips, the Judicial Conference Report noted that “much of 
the available evidence concents Judge Porteous’s solicitation and receipt of cash 
payments from a law firm, Amato & Creely [which was] ... a relationship begun when 
Judge Porteous was a state court judge.” According to Amato and Creely, Judge 
Porteous solicited tens of thousands of dollars from them over a period of years. These 
lawyers testified that they were good friends of the judge and were simply acting out of a 
desire to help a friend who was in a seemingly constant state of financial distress, and not 
because they were seeking or receiving favors. It is possible to credit this testimony 
completely and still conclude that Amato and Creely -would not have shown such 
magnanimity to Porteous were he not a judge. Judges are important and powerful people 
in their communities, and it is understandable that lawyers would want to remain in their 
good graces, which is why ethics rules limit the gifts judges can receive and prohibit 
judges from exploiting their positions for personal gain. 

Even more troubling, however, the Judicial Conference Report states that when 
the firm “indicated to Judge Porteous that it was unhappy with having to bear the expense 
of repeated payments to him . , . Judge Porteous frequently appointed the firm to 
curatorship proceedings and, at Judge Porteous’s suggestion, received in return a portion 
of the fees paid.” Such conduct is unethical in the extreme. Code of Conduct Canon 3B3 
states that “a judge should exercise the power of appointment fairly and only on the basis 
of merit, avoiding unnecessary appointments, nepotism and favoritism.” 4 While Judge 
Porteous clearly exhibited favoritism in his assignment of curatorships, he did so less for 
the benefit of friends than himself. His conduct thus entailed a gross abuse of judicial 
power that manifested a fundamental disregard for core ethical directives that a judge 
“should avoid impropriety and the appearance of impropriety in all activities;” “should 
uphold the integrity ... of the judiciary” and should not abuse the prestige of his office 
for personal gain. 5 


2 Code of Conduct for United States Judges, Canon 2B (2009) (hereafter “Code of Conduct( 2009)”);. 

State rules are comparable. ABA Model Code of Judicial Conduct, Rule 1.3 (2007) (hereafter “Model 
Code”. The Code of Conduct for United States Judges was substantially revised in July, 2009. The Judicial 
Conference Report evaluated Judge Porteous’s conduct with reference to predecessor Code. Differences 
between the two Codes do not affect the analysis of Judge Porteous’s conduct, but in my testimony, 1 cite to 
both 

' The extent to which these meals and trips were offered at times when the lawyers at issue had matters 
pending before Judge Porteous is unclear, for which reason I have not factored that concern into the 
analysis here, although it is highly relevant later, in Liljeberg. 

4 The predecessor Code is comparable, providing that “A judge should not make unnecessary appointments 
and should exercise that power only on the basis of merit, avoiding nepotism and favoritism ” Code of 
Conduct for United States Judges, Canon 3B4 (2008) (hereafter “Code of Conduct (predecessor).” See 
ABA Model Code, Rule 2 13. 

5 Code of Conduct Canons 1, 2 (2009); See also , Model Code, Canon 1 
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Although the Judicial Conference Report discussed Judge Porteous's conduct as a 
state judge to provide context, it did not factor such conduct into its recommendation that 
“consideration of impeachment may be warranted.’' It seems clear to me, however, that 
Congress is well within its rights to consider such conduct when evaluating Judge 
Porteous’s continuing fitness to serve. By way of an extreme example, suppose that a 
federal judge is found to have committed a multiple homicide while a state judge ten 
years earlier. It is difficult to imagine that such conduct would be off limits in an 
impeachment inquiry simply because it predated the judge’s ascension to the federal 
bench. Without getting into standards for impeachment (which other witnesses will 
address), the better question is whether the judge’s conduct as a state judge affects his 
fitness to serve as a federal judge. In state court systems, for example, it is relatively well 
settled that a judge’s conduct in a prior term, in a different judicial office, or even in 
private practice, may be the subject of judicial conduct proceedings. 6 

Conduct as a federal judge 

The Judicial Conference Report states: 

It is undisputed that Judge Porteous solicited and received cash and other things 
of value from law firms and attorneys who appeared before him in litigation. 

These included, at a minimum, cash payments, numerous lunches, payments for 
travel, meals, and hotel rooms in Las Vegas, and payments for the expenses of a 
congressional externship for Judge Porteous’s son. 

These meals, trips and payments that Judge Porteous received from Amato, 
Levinson , Gardner and Creely continue a course of conduct begun when he was a state 
judge, and raise the same ethical problems detailed above. They likewise implicate an 
additional provision in the Code of Conduct for United States Judges, which provides that 
“A judge should refrain from financial and business dealings that . . . exploit the judicial 
position.” 7 The Liljeberg case, however, added a new dimension because in that case 
three of these same lawyers appeared before Judge Porteous as counsel in a major piece 
of commercial litigation. Of particular interest is the appearance of attorneys Jacob 
Amato and Leonard Levenson, who were retained as counsel for defendant under unusual 
circumstances described in the Judicial Conference Report: 

[H]is [Judge Porteous’s] friends Jacob Amato and Lenny Levenson appeared as 
counsel after the case was assigned to him. Amato had given money to Judge 
Porteous. Levenson had helped pay Judge Porteous’s son’s living expenses 
during an externship in Washington, D.C. and had treated Judge Porteous to 
lunch while he had matters pending before Judge Porteous. Although Amato 
and Levenson did not typically practice in federal court or frequently handle 
complex litigation, they were brought into Liljeberg with an 1 1% contingency 
fee to represent a client seeking a judgment of $1 10 million. Moreover, they 


6 James Alfini, Steven Lubet, Jeffrey m. Shaman, & Charles Gardner Geyh, Judicial Conduct 
and Ethics §§1 08, 1 09 (4th Ed. 2007) (hereafter ALFlNi et al.) 

7 Code of Conduct, Canon 4D1(2009); Code of Conduct, Canon 5C1 (predecessor). 
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had joined the case 39 months after it was originally filed just two months 
before it was to go to trial. 

After Amato and Levenson appeared as counsel for the defendant, plaintiff moved to 
disqualify Judge Porteous, who denied the motion, explaining that “Courts have held that 
a judge need not disqualify himself just because a friend, even a close friend, appears as a 
lawyer.” Shortly thereafter, plaintiff retained Donald Gardner as counsel, because as co- 
counsel for plaintiff testified, Gardner was another friend of Judge Porteous, whose 
presence in the case would “level the playing field.” 

Assuming these to be the facts, it is clear that Judge Porteous should have 
disqualified himself. Under the federal judicial disqualification statute and the Code of 
Conduct for United States Judges, a judge shall disqualify himself from any proceeding 
in which the judge’s “impartiality might reasonably be questioned." 8 It is a standard that 
must be assessed from the perspective of an objective lay person fully informed of the 
circumstances. Under this approach, courts have held that judges need not disqualify 
themselves simply because a good friend represents a party before the court: a reasonable 
person would recognize that in a collegial legal community a judge will know most if not 
all of the lawyers who appear before him, many of whom will be friends and 
acquaintances from law school and practice. But Amato and Levenson were more than 
friends: they were long-time benefactors upon whom Porteous had depended for tens of 
thousands of dollars in quick cash, meals and other favors over many years. Receiving 
payments and favors of this sort from lawyers who appear before the judge is not 
ordinary “social hospitality” in any sense of the phrase, and constitutes clear grounds for 
disqualification. 9 Moreover, the need to disqualify was made even more manifest by the 
circumstances in which these long-time patrons of the judge were retained, being brought 
in at the eleventh hour to try a massive case before Judge Porteous in a non-jury trial on a 
matter outside of the lawyers’ normal practice area. Taken together, this confluence of 
events gives rise to the unshakable suspicion that Judge Porteous was subject to 
favoritism and could not be counted upon to remain impartial. 

Disqualification is both a matter of procedure (hence its inclusion in title 28 of the 
U.S. Code) and a matter of ethics (hence its inclusion in the Code of Conduct). 

Ordinarily, when a judge erroneously declines to disqualify himself, the appropriate 
remedy is a procedural one: reversal. A much more serious problem arises, however, 
when non-disqualification is willful: 

It has been held that a judge will be subject to discipline for incorrectly failing to 
disqualify himself only where the failure was willful. The test is an objective 
one, and therefore a willful failure to disqualify may be present even though a 
judge states on the record that that he or she does not believe that 
disqualification is necessary. 10 


' 28 U.S.C. §455(a); Code of Conduct, Canon 3C1. 

9 ALFINi et at., supra note 7, at §7.1 5 A (4th Ed. 2007) 

10 Alfin! et at, supra note 7, at §4.01. 
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In this case, the facts as reported lead to the conclusion that Judge Porteous’s 
failure to disqualify was willful. First, Judge Porteous was well aware of undisclosed 
information that made the need for him to disqualify himself obvious - so obvious that his 
failure to recuse cannot be attributed to an honest mistake. Second, the judge’s 
statements during the disqualification proceedings were calculatedly misleading. Judge 
Porteous acknowledged his friendship with Amato and Levenson, without disclosing any 
of the details that made that “friendship” problematic. He conceded that he had “gone 
along to lunch” with them without revealing that he had done so countless times, that the 
lawyers always (or nearly always) paid, and that he had received much more from them 
than free meals. And when plaintiff s counsel alleged that Amato and Levenson had 
contributed to the judge’s election campaigns, Porteous replied that “[t]he first time I ran, 
1984, 1 think is the only time when they gave me money” - a statement he made with full 
knowledge that he had solicited many thousands of dollars from Amato over the years for 
other purposes. The cumulative effect of these statements supports the conclusion that 
Judge Porteous was willfully concealing information that would have revealed the need 
for him to disqualify himself. Such conduct is a gross and inexcusable violation of 
judicial ethics. 

The Judicial Conference Report then states that “[a]fter denying the motion [to 
disqualify], and while a bench verdict was pending. Judge Porteous solicited cash from 
Amato,” delivered “in an envelope picked up at Amato and Creely’s office by Judge 
Porteous’s secretary.” The Report notes “Creely told Judge Porteous that this was not 
‘appropriate,’” because he “felt this practice was too ‘blatant.’” Even if we credit 
assertions that the cash was solicited and accepted as a favor, not a bribe, Judge 
Porteous’s misconduct here was of the gravest sort. The current Code of Conduct for 
United States Judges provides that “A judge should comply with the restrictions on 
acceptance of gifts and the prohibition on solicitation of gifts set forth in the Judicial 
Conference Gift Regulations.” 1 1 The applicable regulations define “gift” to include 
gratuities, favors, loans or “similar item(s) having monetary value” and provide that “[a] 
judicial officer shall not solicit a gift from any person who is seeking official action from 
or doing business with the court . . . served by the judicial officer.” 12 The judge who 
solicits or receives money from a lawyer who has an important case pending before the 
court, creates the taint of corruption that the Judicial Conference’s gift regulations are 
designed to prevent; it is thus unsurprising that ethics rules universally condemn the 
practice. 13 That Judge Porteous was told at the time that the payment was inappropriate, 
and did not report the payment as a gift, corroborates the view' that he intentionally 
concealed a known impropriety. 


11 Code of Conduct Canon 4D(4) (2009 ). 

12 Regulations of (he Judicial Conference of the United States Under Title III of the Ethics Reform Act of 
1989 Concerning Gifts, §§3, 4. See also , Code of Conduct, Canon 5C4 (predecessor). 

!3 Richard C. Flamm, Judicial Disqualification §9. 1 (2d Ed. 2007) (“The practice of judges accepting 
gifts or favors from those who appear before them implicates fundamental policy concerns. Therefore, 
parties are usually not permitted to give such gifts and judges are not allowed to receive them."); JAMES 
ALFINI, et al, supra note 7, at §7. 1 5A (“Courts tend to look with considerable skepticism at any gifts, 
favors, or favorable business deals that judges receive from lawyers who appear before them ”) 
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Having improperly solicited thousands of dollars from a lawyer while he was 
representing a party in a case pending before him, the need for Judge Porteous to 
disqualify himself was even more plain, rendering his erroneous failure to withdraw more 
obviously willful. It is utterly inconceivable that a reasonable person would not question 
the impartiality of a judge who solicited thousands of dollars from a lawyer in a pending 
matter. 14 That Judge Porteous subsequently decided the case in favor of the defendant 
and was later reversed in resounding terms only heightens the suspicions that the 
disqualification and gift rules aim to dispel. If the ethical duty to “act at all times in a 
manner that promotes public confidence in the integrity and impartiality of the judiciary” 
means anything, it means that conduct of this kind is unacceptable. 

The Bankruptcy Proceeding 

Judge Porteous filed for bankruptcy in 2001, when he was a sitting federal district 
judge. The Judicial Conference Report summarizes his conduct in connection with the 
bankruptcy proceeding as follows: 

Judge Porteous filed for bankruptcy under a false name. In sworn court 
documents, he understated his income, overstated his expenses, and failed to 
disclose gambling losses and an anticipated tax refund. Likewise, he failed to 
disclose the existence of various financial accounts, including a credit card. By 
using this credit card and by taking our markers at various casinos, he continued 
to accumulate debt in violation of court orders. Finally, he failed to report 
payments routed through his secretary's checking account to preferred creditors. 

As a result of the foregoing, his creditors incurred unwarranted losses and he 
was enriched. 

The Judicial Conference report concludes that his conduct violated federal perjury 
and bankruptcy fraud statutes. The alleged conduct likewise violates the judiciary's core 
ethical principles. Codes of conduct direct judges to “respect and comply with the law” 15 
for obvious and compelling reasons: If we are to trust our judges to honor their oaths to 
uphold and apply the law in the courtroom, it is critical that they abide by the laws they 
have sworn to uphold. Unsurprisingly, then, criminal conduct, including fraud, has long 
been recognized as an extremely serious ethical lapse. 16 

One can argue whether violations of law that do not culminate in a criminal 
conviction technically qualify as a breach of the ethical duty to “follow the law,” but it is 
settled that such conduct runs afoul of even more elemental norms. The legitimacy of the 
judiciary as an institution depends on preserving public confidence in the courts. Public 
confidence in the courts turns on judges behaving honorably on and off the bench. 


14 In the federal system, disqualification has been ordered where the risk of favoritism was far more 
attenuated See, e.g., PepsiCo v. McMillen, 764 F 2d 458 (7th Cir t985) (Reversing refusal to disqualify 
where the judge — anonymously and through a recruiter — was exploring future job opportunities with law 
firms representing parties in a pending case). 

15 Code of Conduct Canon 2A (2009); Code of Conduct Canon 2A (predecessor), ABA Model Code Rule 

1 . 1 . 

16 At-FINI et al., supra note 7, at §10.04 A. 
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Accordingly, judges are admonished to “avoid impropriety and the appearance of 
impropriety in all activities” and to “act at all times in a manner that promotes public 
confidence in the integrity and impartiality of the judiciary .” 17 We therefore explain in 
our treatise, that “regardless of whether unprosecuted criminal conduct qualifies as a 
failure to comply with the law, within the meaning of the codes of conduct, it clearly runs 
afoul of the more general directives that judges must avoid the appearance of impropriety 
and must act at all times in a manner that promotes public confidence in the integrity and 
impartiality of the judiciary .” 18 

The Judge's Relationship With Bail Bondsmen 

Deposition records and related documents indicate that over a period of years, 
starting when he was a state judge, Judge Porteous was given things of value from bail 
bondsmen Louis Marcotte and his sister, Lori Marcotte. They paid for numerous meals at 
high-end restaurants, paid for the judge’s home repairs, paid for his car repairs, and took 
Judge Porteous (and his secretary) to Las Vegas. In return, Judge Porteous set bonds at 
the Marcottes’ request so as to permit them to maximize their profits; he set aside felony 
convictions of employees; he helped them form relationships (particularly with other 
judges) that would assist them in their business; and he interceded on their behalf with 
other judges before whom the Marcottes had civil litigation pending. 

Unlike the relationship between Judge Porteous and attorneys Amato, Creely, 
Levenson and Gardner, his relationship with the Marcottes was unobscured by 
longstanding friendships. Rather, as described immediately above, this was a business 
relationship featuring quid pro quo. Corruption of this magnitude is not addressed in 
codes of conduct explicitly: A judge's ethical duty not to accept bribes, or take money or 
other favors in exchange for judicial or administrative action, quite literally goes without 
saying. As previously discussed, there are strict rules against judges soliciting or 
accepting favors from lawyers, parties, or others with whom the courts do business: Gift 
regulations for federal judges prohibit them from “soiicit[ing] a gift from any person who 
is seeking official action from or doing business with the court,” and likewise prohibit 
them from accepting gifts from such persons, subject to exceptions that are inapplicable 
here . 19 State ethics codes are similar . 20 As an ethical matter, however, the situation 
becomes “most egregious” when a judge receives improper “gifts” from interested 
individuals in exchange for official action, which are not really gifts or favors, but bribes 
and kickbacks , 21 For ethical lapses this extreme, the violations cut to the quick of the 
core directives that judges must “uphold the integrity and independence of the judiciary;” 


17 Code of Conducl Canon 2 and 2A(2009); Code of Conduct Canon 2 and 2A(predecessor); Model Code, 
Canon 1, Rules 1 1, 1.2. 

18 Al.FINI et at , supra note 7, at §I0.04A 

Regulations of the Judicial Conference of the United States Under Title III of the Ethics Reform Act of 
1989 Concerning Gifts, §§4, 5. 

20 Model Code, Rule 3.13. 

Alitni et al, supra note 7, at 87.1513 (“A recurring problem is the acceptance of gifts and loans front 
persons who come before the judge, such as bail bondsmen and receivers. In the most egregious cases, of 
course, these are not gifts, but kickbacks or bribes.”) 
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“avoid impropriety;” and “act at all times in a manner that promotes public confidence in 
the integrity and impartiality of the judiciary.” 22 

After Porteous became a federal judge, Marcotte testified that he continued to 
include him at expense-paid lunches with state judges. Marcotte did so, he explained, 
because “whenever I brought Porteous to the table, 1 brought strength;” “other judges 
respected him and they listened to him when he talked;" and “he could tell them how 
great the bail bond business is.” If true, such conduct is an almost textbook violation of 
the ethical duty not to “lend the prestige of judicial office to advance the private interest 
of the judge or others." 21 


Financial Disclosure 


In its report, the Judicial Conference found: 

Judge Porteous’s annual financial disclosure fonns repeatedly made false 
statements that were material to the integrity of the office. It is undisputed that 
Judge Porteous solicited and received things of value from attorneys appearing 
in litigation before him. It is also undisputed that none of these benefits were 
listed as “Income,” “Gifts,” “Loans,” or “Liabilities” on his financial disclosure 
forms, which he signed and attested to as accurate under oath. 

To the extent Judge Porteous’s conduct violated perjury laws, it likewise signals a 
violation of his ethical duties to follow the law, to avoid impropriety, and to uphold the 
integrity and independence of the judiciary, previously discussed in connection with his 
allegedly false statements under oath in the bankruptcy proceeding. 24 In addition, 
however, federal judges are under an independent ethical duty to “report the value of any 
gift, bequest, favor, or loan as required by statute or by the Judicial Conference of the 
United States.” 25 

By itself, filing incomplete or inaccurate gift disclosure fonns is highly 
undesirable, but can be attributed to simple carelessness or lack of time. To that extent, 
the ethical implications of such conduct are modest. When, however, failure to disclose 
is - as the Judicial Conference found here - a means for the judge to conceal the receipt of 
improper gifts and favors, the ethical implications become much more serious. Such 
conduct violates not just the duty to report gifts as required by applicable codes and 
regulations, but also the duty to avoid impropriety and to act at all times in a manner that 
promotes the integrity of the judiciary. It may be noted that the Model Code of Judicial 
Conduct defines “integrity” in terms of “probity” and “honesty,” which underscores why 


22 Code of Conduct Canons 1, 2 & 2A (2009); Code of Conduct Canons 1, 2 & 2A (predecessor); Model 
Code, Canon 1; Rule 1.2. 

22 Code of Conduct, Canon 2B (2009); Code of Conduct, Canon 2B (predecessor); Model Code, Rule 1.3. 
2,1 Code of Conduct, Canons 1, 2 & 2A (2009); Code of Conduct, Canons 1, 2, & 2A (predecessor). 

25 Code of Conduct, Canon 5C6 (predecessor). The current Code is to the same effect. See Code of 
Conduct, Canon 4H3 (2009). 
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deliberate disregard of reporting requirements to conceal improper gifts undermines 
judicial integrity, 26 


Hunting Trips and Meals from Oil Rig Companies 

The evidentiary record reflects that Judge Porteous was assigned a number of 
cases in which two oil rig companies - Rowan Companies and Diamond Offshore - were 
litigants. Diamond and Rowan leased or owned hunting facilities in Texas, and both 
invited Judge Porteous on all-expense-paid hunting trips to their facilities. Diamond 
invited Judge Porteous in 2000, 2001, 2003, 2005, 2006, and 2007. The invitation from 
Diamond came at the suggestion of Judge Porteous’s friend, attorney Richard Chopin, 
who frequently represented Diamond. Rowan invited Judge Porteous to attend hunting 
trips in 2002, 2004 and 2006. The invitation was extended by Rowan Vice-President Bill 
Hedrick who had met Judge Porteous on a different social hunting trip. 

It is problematic for a judge to accept expense-paid hunting trips from parties in 
pending proceedings 2 unless the trips qualify as “social hospitality based on personal 
relationships,” which falls outside the regulatory definition of gift. 28 In this case, 
however, the hospitality was provided not by a person, but by corporations. Accepting 
that Judge Porteous did not and could not have a “personal relationship” with an artificial 
entity, accepting the gift is problematic. The objective of a corporation is to make profits 
(or minimize losses) - not to make friends. Therefore, when a coiporation is a regular 
party in litigation before a given judge, and that corporation extends special hospitalities 
to the judge on a recurring basis, it raises an unavoidable suspicion that the corporation’s 
underlying motivation is to further its financial self-interest by currying favor. Having 
accepted inappropriate gifts from parties in litigation before him, disqualification was 
necessary. Put in tenns of the language of the disqualification standard, an objective lay 
observer fully informed of the relevant circumstances might reasonably question the 
impartiality of a judge who enjoyed numerous expense-paid hunting trips courtesy of 
corporations that appeared regularly as parties in litigation. 


26 Model Code, terminology. 

27 Regulations of the Judicial Conference of the United States Under Title III of the Ethics Reform Act of 
1989 Concerning Gifts §5 (“A judicial officer . . shall not accept a gift from anyone who is seeking 
official action from or doing business with the court”); see also, Code of Conduct, Canon 5C4 
(predecessor) (“A judge should not accept anything of value from anyone seeking official action from . . 
the court . except that a judge may accept a gift as permitted by the Judicial Conference gift regulations ”) 

28 Regulations of the Judicial Conference of the United States Under Title III of the Ethics Reform Act of 
1989 Concerning Gifts §3 (“’Gift’ means any gratuity, favor, discount, entertainment, hospitality, loan, 
forbearance, or other similar item having monetary value but does not include (a) social hospitality based 
on personal relationships.”) 
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July 27, 2010 


Alan Baron, Esq. 

Special Impeachment Counsel 
Committee On the Judiciary, United States 
House of Representatives 
Seyfarth Shaw LLP 
975 F Street, NW 
Washington, DC 20004 

Dear Mr. Baron: 

You asked for my views on an issue that has arisen in the impeachment 
proceedings regarding United States District Judge Judge G. Thomas Porteous, Jr. The 
House of Representatives has impeached Judge Porteous, and the matter is now before 
the Senate. 

The question you asked me to address is whether the conduct for which a civil 
officer may be impeached, convicted, and removed from office includes only actions that 
took place while the officer held the office that is the subject of impeachment. Judge 
Porteous argues, in motions to dismiss two of the articles of impeachment, that conduct 
that took place prior to his appointment as United States District Judge cannot support 
impeachment. 

In my view the Constitution imposes no such limitation. As I will explain, the 
important question concerning the relationship between the officer's alleged high crimes 
and misdemeanors and the officer's current office is not temporal. Rather, the question is 
whether the conduct, whenever it occurred, is such as to disqualify the officer from any 
longer holding the public trust. 

Article II, Section 4 of the Constitution provides that “The President, Vice 
President and all civil Officers of the United States, shall be removed from Office on 
Impeachment for, and Conviction of. Treason, Bribery, or other high Crimes and 
Misdemeanors.” The text identifies the individuals who are subject to impeachment and 
the kind of conduct for which they may be impeached, but does not impose any explicit 
requirement regarding the time at which a high crime or misdemeanor must have 
occurred. While that silence is not dispositive, it is significant, especially because the 
Constitution elsewhere draws such a distinction. The Ineligibility Clause of Article I, 
Section 6, provides that “No Senator or Representative shall, during the Time for which 
he was elected, be appointed to any civil Office under the Authority of the United States, 
which shall have been created, or the Emoluments whereof shall have been cncrcased 
during such time.” It would be too much to say simply that because the framers knew 
how to impose that kind of restriction, whenever they did not do so in so many words 
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they did not do so implicitly, but the drafters’ familiarity with the possible importance of 
terms of service does make it less likely that they would have left the restriction to be 
inferred. 

Despite the absence from the text of such a limitation, the idea that impeachment 
must be based on conduct during office has some appeal. That appeal, though, derives 
from considerations that when thought through lead to a different limiting principle. An 
example in which those considerations are quite strong involves a civil office holder who, 
as a youth, committed a serious criminal offense and was convicted and punished for it, 
and who has since been a model of probity and public service. It is tempting to say that 
the Constitution does not authorize the House and Senate to bring back that long-past 
misconduct and remove the officer for it. But intuitions based on examples are only the 
beginning of analysis, and are often readily countered by seemingly contrary intuitions 
based on other examples. The case of the youthful offender can be countered by that of 
the civil officer who, shortly before being appointed, committed treason. If it is 
troublesome to think that the Constitution permits the removal of the former, it is 
shocking to think that the Constitution does not permit the removal of the traitor. 

While the principle that impeachment may be based only on conduct during office 
camiot reconcile the contrary reactions to those cases, another principle can, and it is 
quite reasonably attributed to the Constitution. The difference between the two examples 
is that the youthful offender’s past conduct does not bear on current fitness for office, 
whereas recent treason does. Two powerful considerations indicate that this, and not a 
temporal cut-off, is the actual constitutional principle. First, the context of the 
Constitution’s provisions concerning impeachment is of course federal office, and 
context routinely supplies implicit limitations and other modifiers to seemingly general 
language. Hence it is natural to think that the high crimes and misdemeanors that support 
impeachment are those that have some connection to office. As the example of the traitor 
shows, that connection need not be contemporaneity. Second, the central instance of the 
kind of culpable conduct that gives rise to impeachment and removal is precisely 
culpable conduct that shows the officer to be, or makes the officer, unfit for the public’s 
confidence. “Omitting qualifications, and recognizing that the definition is only an 
approximation, I think we can say that ‘high Crimes and Misdemeanors,’ in the 
constitutional sense, ought to be held to be those offenses which are rather obviously 
wrong, whether or not ‘criminal,’ and which so seriously threaten the order of political 
society as to make pestilent and dangerous the continuance in power of their perpetrator.” 
Charles L. Black, Jr., Impeachment: A Handbook 39-40 (1974). 

The question whether bad conduct has made an officer holder’s continuance in 
office inconsistent with the public interest is fundamentally political. It is thus in keeping 
with the fundamentally political character of the impeachment process. While that 
process is of course in an important sense judicial, with Senators on oath or affirmation 
for the trial itself, U.S. Const., Art. I, sec. 3, it also involves the kind of judgments about 
what is good for the country that are properly made by elected and electorally 
accountable individuals, not judges whose primary expertise is in law. And jus’t as the 
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judgments to be made in an impeachment proceeding are poiitical, so are the stakes. 
Conviction upon impeachment may entail no punishment other than removal from office 
and ineligibility to hold further office. Id. Life, liberty, and private property are not at 
stake, only eligibility to exercise power in the name of the people. Because impeachment 
is about the interests of the'public, and not primarily about punishing wrongdoing, it is 
appropriate that a judgment of unfitness may be based on conduct that took place before 
an officer-holder’s appointment. Wrongdoing before one enters office can demonstrate 
serious untrustworthiness just as can wrongdoing while in office, and the ultimate 
touchstone in impeachment is whether the people can trust the office holder. 

It may be objected that if there is no absolute temporal limitation on the 
wrongdoing that can support impeachment, the House and Senate can ransack an 
officer’s past, fixing on long-ago and now irrelevant actions in order to remove someone 
whom they do not like. But if the past conduct is indeed irrelevant to current fitness, then 
the two houses would be wrong to rely on it, if I am correct that the Constitution does 
require that impeachment and conviction be based on wrongdoing that renders the officer 
unfit. And if the two houses were intent on removing an officer in the face of all 
constitutional difficulties, they could easily enough decide that some action the officer 
committed while in office was a high crime or misdemeanor. 

So far I have discussed the Constitution’s provisions specifically regarding 
impeachment. Under Article III, section 1, of the Constitution, Judge Porteous was 
appointed to serve “during good Behaviour.’’ One might infer that a judge may be 
removed through impeachment only for bad behavior that occurs during his term of 
office. The reasoning would be that the judge has been appointed to hold office until he 
behaves badly, so that bad behavior after the term begins is a necessary predicate for 
removal. Senator John D. Works of California gave this as a reason, in the impeachment 
trial of Judge Robert W. Archbald in 1913, for voting not to convict on the articles of 
impeachment that related to conduct before Judge Archbald was appointed to the office 
he held at the time of impeachment. S. Doc. No. 62-1 140, v. II, at 1635-1636 (1913). 
(Judge Archbald was convicted on other articles and removed from office.) But the 
President is to hold his office “during the Term of four Years,” U.S. Const., Art. II, sec. 

1, and similar reasoning would lead to the conclusion that the President therefore may not 
be removed until four years are up, which would mean that a President could not be 
removed by impeachment at all. Yet Article IPs list of impeachable officers begins with 
the President, id., sec. 4. Impeachment thus must be a particular exception to the general 
rule that the President serves for four years. In similar fashion, if there is a conflict 
between the term set out in Article III and the provision for removal through 
impeachment, the latter prevails. 

As just indicated, some Senators were unwilling to vote to convict Judge 
Archbald on the articles related to conduct before he was appointed Circuit Judge, the 
office he held at the time of his impeachment. Those votes are part of the practice of the 
Senate, and hence must be weighed in assessing the bearing of precedent on this issue. 

So must the willingness of the House of Representatives to impeach Judge Archbald on 
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those grounds. In weighing the Senators’ statements, it important to bear in mind that 
they were not actually confronted with a situation in which a sitting judge had engaged in 
otherwise-impeachable conduct during a prior judgeship and no other impeachable 
misconduct could be proved. Indeed, Senator Borah made this point, explaining that he 
voted not to convict on counts based on prior behavior because of his doubts about the 
constitutional question and the fact that it was unnecessary to resolve that issue, “the 
object of the impeachment being fully accomplished.” Id. at 1 634-1635. What he and 
other Senators would have done had they been forced to make such a choice we do not 
know. 


I have not examined in detail the facts on which the House of Representatives 
based its decision to impeach Judge Porteous, and so will comment only generally on the 
application of the foregoing principles to those facts. It does seem to me that the House 
and Senate reasonably could conclude that misconduct in a prior judicial office of the 
kind that would support impeachment and removal if engaged in during the officer’s 
current judicial office is both sufficiently culpable and sufficiently indicative of unfitness 
to serve to lead to impeachment and removal now. The connection between the past 
misconduct and fitness for the current office is clear enough. So is the connection 
between an office and culpably false statements made in the process of obtaining that 
office. Whether the House’s allegations are true, and whether if true they describe high 
crimes or misdemeanors that render Judge Porteous unfit to serve on the federal bench, is 
for the Senate to decide. In my view, the fact that the alleged conduct took place before 
Judge Porteous was appointed to his current position does not remove it from the 
category of high crimes and misdemeanors that can be the subject of impeachment. 

These views are my own. They are presented as a public service, not on behalf of 
any client or of my employer, the University of Virginia. If there is anything more I can 
do to be of assistance, please let me know. 


Sincerely, 


John C. Harrison 
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IN THE UNITED STATES DISTRICT C DC 
FOR THE EASTERN DISTRICT OF VIRGINIA 
ALEXANDRIA DIVISION 


RL60 

IN OPEN COURT 


DEC 1 2 2005 


CLERK, U S OiSTRICT COURT M , „„ 

ALEXANDRIA, VIRGINIA^ mK RK QV? 


UNITED STATES OF AMERICA ) CRIMINAL NO. i :05CR543 

) 

v. ) Count I: 18 U.S.C. 2071(b) 

) (Removal of U.S. Documents) 

DONALD W. KEYSER ) 

) Counts 2-3: 18 U.S.C. 1001(a) 

) (False Official Statements) 


CRIMINAL INFORMATION 

THE UNITED STATES ATTORNEY CHARGES THAT: 

COUNT ONE 

From in or about 1992 until on or about September 4, 2004, in Fairfax County, Virginia, 
within the Eastern District of Virginia and in the District of Columbia, the defendant, Donald W. 
Keyser, having custody of classified United States documents and papers in a public office, that is, 
the United States Department of State, willfully and unlawfully removed classified documents and 
papers from the Department of State to his residence in Fairfax County, Virginia. 

(In violation of Title 18, United States Code, Section 207 1(b)) 


45 
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COUNT TWO 

On or about September 7, 2003, at Dulles International Airport, in Loudoun County, in the 
Eastern District of Virginia, defendant DONALD WILLIS KEYSER did knowingly, willfully, and 
unlawfully make material false, fictitious, and fraudulent statements and representations, and conceal 
material facts, in a matter within the jurisdiction of an agency within the executive branch of the 
Government of the United States; to wit, on or about the above date, KEYSER transmitted a 
Customs Declaration form upon his return to the United States from overseas to an official of the 
U.S. Department of Homeland Security, on which form he falsely stated, in response to an item on 
the form requiring the traveler to identify the “(cjountries visited on this trip prior to U.S. arrival,” 
that he had visited only China and Japan, when, in fact, KEYSER had also visited Taiwan. 

(In violation ofTitle 18, United States Code, Section 1001(a)) 
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COUNT THREE 

On or about August 9, 2004, in Arlington, Virginia, in the Eastern District of Virginia, the 
defendant DONALD WILLIS KEYSER did knowingly, willfully, and unlawfully make material 
false, fictitious, and fraudulent statements and representations, and conceal material facts, in a matter 
within the jurisdiction of an agency within the executive branch of the Government of the United 
States; to wit, on or about the above date, KEYSER falsely stated to an investigator of the Bureau 
of Diplomatic Security of the U.S. Department of State at the Foreign Service Institute in Arlington, 
Virginia, in an interview relating to KEYSER’s security reinvestigation, that he had not engaged in 
conduct which may make him vulnerable to coercion, exploitation, or pressure from a foreign 
government. 

(In violation of Title 18, United States Code, Section 1001(a)) 

Respectfully submitted, 

paul j. McNulty 
UNITED STATES ATTORNEY 

By: 

Assistant United States Attorneys 
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II. COMMITTEE ACTIONS AND FILINGS OF 
THE PARTIES PRIOR TO THE AUGUST 4, 
2010 HEARING ON PRE-TRIAL MOTIONS 
d. Pre-Trial Motions 

ii. Cross Motions regarding the Admission of 
Judge Porteous’ Immunized Testimony Before 
the Fifth Circuit Special Committee 
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3ht ®Ije Senate of fKIje Hmteb States 

Sitting as a Court of Impeachment 

) 

) 

) 

) 

) 

) 

JUDGE G. THOMAS PORTEOUS, JR.’S MOTION 
TO EXCLUDE THE USE OF HIS PREVIOUSLY IMMUNIZED TESTIMONY 

NOW BEFORE THE SENATE, comes respondent, the Honorable G. Thomas 
Porteous, Jr., a Judge of the United States District Court for the Eastern District of Louisiana, by 
and through counsel, and files this Motion to Exclude the Use of His Previously Immunized 
Testimony. 

INTRODUCTION 

This is the first time in United States history that an official has been impeached after 
testifying under a grant of immunity. Judge Porteous testified under a grant of statutory 
immunity before the Judicial Conference of the Fifth Circuit about matters related to this 
impeachment proceeding. With the grant of immunity, Judge Porteous was assured that none of 
his testimony could be used against him in satisfaction of the Fifth Amendment to the 
Constitution. Despite this guarantee, the House now proposes to use his own testimony against 
Judge Porteous as a basis for his removal from office. This matter presents a number of 
precedents that could have a significant and deleterious impact on how Congress deals with 
appointed civil authorities in the future. 1 

1 This includes the effort to remove a federal judge on the basis of (1) an alleged denial of 
honest services (despite a recent Supreme Court decision rejecting such a theory) in Article I; (2) 
purely pre-federal conduct in Article II; and (3) the failure of a judicial nominee to disclose 


In re: 

Impeachment of G. Thomas Porteous, Jr., 
United States District Judge for the 
Eastern District of Louisiana 
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Now, the House would add a new and disturbing element to impeachment where the 
accused is compelled to testify and then must face that immunized testimony as the basis for 
removal. The House’s proposed use of this immunized testimony is contrary to all basic 
concepts of due process, degrades the constitutional process and tarnishes the image of the 
United States Senate. It premises a constitutional process of removal on the use of testimony 
barred under the Fifth Amendment. 

BACKGROUND 

After eight years of investigations touching upon Judge Porteous, the Department of 
Justice (“DOJ”) determined that it would not bring any charges against him. Instead, unable to 
make out a criminal case, the DOJ filed a complaint with the Judicial Council of the Fifth 
Circuit. The Fifth Circuit Judicial Council (the “Judicial Council”) convened a Special 
Investigatory Committee to review the DOJ’s allegations against Judge Porteous. That Council 
subsequently appointed a three-judge panel to hold a hearing on Monday, October 29, 2007, 
chaired by Chief Judge Edith Jones. The hearing was held over the strenuous objections of 
Judge Porteous (representing himself at the time) who was barred from the very rights he and 
every other judge grant to any criminal defendant in a Federal court. 

Judge Porteous was justifiably concerned about the manner in which the Judicial Council 
Panel compelled his testimony with a grant of immunity under 1 8 U.S.C. §§ 6002 and 6003. See 
Ex. 1 at 34 (Transcript of Judge Porteous’s testimony before the Fifth Circuit Judicial Council 


information as part of subjective questions at confirmation on what he would consider to be 
embarrassing or detrimental to his confirmation. In addition, this matter raises a serious due 
process question if the Senate declines Judge Porteous’s request for a trial of sufficient length to 
present fully relevant testimony, as was done in the case of past impeached judges like Alcee 
Hastings. In contrast. Judge Porteous has been given only a five-day evidentiary hearing, despite 
the fact that (unlike judges like Hastings) there is no existing court record because Judge 
Porteous has never been charged with or tried for any crime. 
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Panel). Remarkably, Chief Judge Jones compelled Judge Porteous to testify before he had 
received the actual order granting him immunity and before he could even review the extent of 
the immunity granted. At the hearing, Ron Woods, appointed as counsel for the Judicial 
Council, admitted to Judge Jones that Judge Porteous did not receive the order before the 
hearing — despite the fact that the order had been signed three weeks before the hearing. Id. at 
33; see also Ex. 2 (October 5, 2007 Order granting Judge Porteous statutory immunity). Judge 
Porteous asked for a continuance so that lie could review the order, correctly noting that 
witnesses are generally allowed to see the immunity order before testifying. See Ex. 1 at 34. 
Judge Jones, however, responded that “immunity is better than non immunity, sir. Continuance 
is denied. You may take the stand.” Id. Indeed, the manner of compelling the testimony was so 
unclear and unusual that another member of the panel. Judge Benavides, felt the need to clarify 
that Judge Porteous was granted immunity and would not be testifying but for that grant of 
immunity. See id. at 46. In response, Larry Finder, co-counsel for the Judicial Council, agreed 
and made clear that the grant of statutory immunity is co-extensive with Judge Porteous’s Fifth 
Amendment right against self-incrimination. Id. at 47. 

Notably, after hearing Judge Porteous’s testimony and completing its investigation, the 
Judicial Council did not make a factual finding that Judge Porteous actually committed the acts 
alleged by the DOJ in its complaint, and it certainly made no factual finding that he committed 
either treason, bribery, or other high crimes or misdemeanors. See Ex. 3 at 4 (Opinion of Judge 
Dennis, dissenting from Special Investigatory Committee opinion recommending impeachment). 

Had this been a court proceeding and had Judge Porteous been found guilty, the manner 
in which he was compelled to testify would have been the obvious basis for an appeal. He was 
denied the opportunity to review and to appeal the order. Now, the House seeks to use that very 
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same testimony to convict him. in a complete denial of the procedural and substantive 
protections afforded by the Fifth Amendment. 

ARGUMENT 

In Kastigar v. United States, 406 U.S. 441 (1972), the Supreme Court held that statutory 
immunity “from use and derivative use is coextensive with the scope of the privilege against 
self-incrimination.” Id. at 453. That coextensive right, which precludes later use of previously 
immunized testimony, applies in this impeachment trial. 

Judge Porteous recognizes that an impeachment trial is not a purely criminal proceeding, 
although it shares certain aspects. Historically - but not here - impeachments of judges have 
occurred after and as the result of criminal proceedings, in which the accused enjoys 
fundamental constitutional rights, including the right not to testify against himself. Since the 
1880s, the Supreme Court has consistently held that the Fifth Amendment right against self- 
incrimination applies in certain types of civil proceedings that share elements of criminal 
proceedings. The Supreme Court has labeled such proceedings “criminal in nature” and has 
identified them as cases where the defendant stands to lose a property interest based on alleged 
misconduct. Thus, in Lees v. United States, 150 U.S. 476 (1893), the defendants faced $1,000 in 
civil penalties for violating an act of Congress that prohibited “importation and migration of 
foreigners and aliens” as contract laborers. Id. at 478. The Supreme Court stated that “[tjhis, 
though an action civil in form, is unquestionably criminal in nature, and in such a case a 
defendant cannot be compelled to be a witness against himself.” Id. at 480. 

The Court in Lees noted that it had previously decided this principle in Boyd v. United 
States , 116 U.S. 616 (1886), overruled on other grounds, 387 U.S. 294 (1967). See Lees, 150 
U.S. at 480-81. In Boyd, the Court held that “proceedings instituted for the purpose of declaring 
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the forfeiture of a man’s property by reason of offenses committed by him, though they may be 
civil in form, are in their nature criminal.” Boyd , 1 16 U.S. at 634. The Boyd Court also held that 
since the proceeding was of a criminal nature, the proceeding implicated the defendants’ rights 
under both the Fourth and Fifth Amendments. Id. at 633. 

Almost a century after first holding that the Fifth Amendment applies in some civil 
proceedings, the Supreme Court reaffirmed this principle, quoting Boyd and holding that “the 
Fifth Amendment applies with equal force” in cases where “money liability is predicated upon a 
finding of the owner’s wrongful conduct[.]” United States v. United States Coin & Currency , 
401 U.S. 715, 718 (1971). Finally, in 1980, the Supreme Court once again recognized that the 
Fifth Amendment is implicated in those types of civil cases where monetary penalties are 
involved. See United States v. Ward, 448 U.S. 242, 253 (1980) (stating that “[t]he question 
before us, then, is whether the penalty imposed in this case ... is nevertheless so far criminal in 
its nature as to trigger the Self-Incrimination Clause of the Fifth Amendment”) (internal 
quotation omitted). 

Impeachment trials before the United States Senate are precisely analogous to those civil 
proceedings in which the Supreme Court has held that the Fifth Amendment applies. Indeed, 
impeachments - and particularly this impeachment - exemplify the Supreme Court’s definition 
of just such a case. Judge Porteous is accused of misconduct, and if the Senate convicts, he will 
lose his most important property interests: his life tenured judgeship, salary and pension. 2 If 
convicted, he will also face the stigma of history as one of a handful of federal judges impeached 


The Supreme Court has previously held that a tenured professorship can be considered a 
property interest when determining whether a state college violated a professor’s procedural due 
process right by depriving him of his position without a hearing. See Perry v. Sindermann, 408 
U.S. 593, 603 (1972). 


5 



1296 


by the House and convicted by the Senate. This is a clear case in which “proceedings instituted 
for the purpose of declaring the forfeiture of a man’s property by reason of offenses committed 
by him, though they may be civil in form, are in their nature criminal.” Boyd , 1 16 U.S. at 634. 

Moreover, the text of the Constitution itself makes many explicit and implicit references 
to the criminal nature of an impeachment proceeding. Most obviously, the exclusive grounds for 
impeachment are either crimes or framed in criminal terminology: “Treason, Bribery, or other 
high Crimes and Misdemeanors.” U.S. Const, art. II, § 4. Similarly, Article III expressly 
excepts “cases of impeachment” from the requirement that the “Trial of all crimes . . . shall be by 
Jury,” an exception which would be unnecessary surplusage 3 if impeachments were not 
otherwise within the scope of “Trial[s] of all Crimes.” U.S. Const, art. Ill, § 2, cl. 4. Finally, 
the Senate impeachment clause of Art. I, § 3 frames impeachments as trials to occur before the 
Senate, which can result in a “conviction.” Indeed, the House’s own expert witness, Professor 
Akhil Amar, stated that “[ijmpcachment is a quasi-criminal affair, in which the Senate, sitting as 
a court, is asked to convict the defendant of high criminality or gross misbehavior[.]” Akhil R. 
Amar, A Symposium on the Impeachment of William Jefferson Clinton: Reflections on the 
Process, the Results, and the Future , 28 Hofstra L. Rev. 291, 307 (1999). 

The test is not whether impeachment proceedings are criminal cases; they are not. That, 
however, is not the question under Kastigar. Rather, the question is whether impeachments are 
included in that class of proceedings sufficiently “criminal in nature” that the Fifth Amendment’s 
protections apply. In light of the relevant Supreme Court precedent, the constitutional text, and 
the scholarship of the House’s own expert witness, the answer to that question is an obvious yes. 

' Supreme Court precedent establishes that no term in the constitution “be treated as mere 
surplusage, for ‘[i]t cannot be presumed that any clause in the constitution is intended to be 
without effect.’” District of Columbia v. Heller , 128 S. Ct. 2783, 2826 (2008) (quoting Marbury 
v. Madison , 5 U.S. 137 (1803)). 
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Despite this clear authority demonstrating that the Fifth Amendment applies in Senate 
impeachment trials, the House of Representatives has stated that there is no credible basis to 
argue that “the Senate should not consider Judge Porteous’s . , . immunized Fifth Circuit 
testimony.” See 1 1 1 Cong. Rec. S2358 (Apr. 15, 2010); see also Ex. 4 (April 21, 2010 Letter 
from Alan Baron correcting the Senate Record). In making that argument, the House disregards 
Supreme Court case law, relevant constitutional text, and the scholarly analysis by its own 
expert, Professor Amar. Incredibly, the House argues that the concern about self-incrimination 
should not apply to Judge Porteous, and his testimony may be used against him, because he is a 
“highly educated Federal judge.” Id. This argument suggests that a person’s education, intellect, 
achievement and long service should be held against him and somehow diminish his Fifth 
Amendment rights. It suggests a class-based sliding scale approach to the granting of 
constitutional rights that is abhorrent in this nation and defies logic and legal principles. The 
Senate’s effort over the past 200-plus years to ensure that constitutional rights are shared equally 
by the least privileged amongst us should not be turned on its head to deprive the better educated 
and the long-serving of those same rights. 

The House’s proposal to use immunized testimony from the Fifth Circuit in this 
impeachment trial would disregard the Judicial Branch's grant of immunity to Judge Porteous. 
Congress frequently compels testimony through statutory immunity granted pursuant to 18 
U.S.C. § 6005. It rightly expects its promises barring the use of the testimony in a judicial 
proceeding to be honored. In this case, the House seeks to disregard such promises and build a 
case around just such compelled testimony. 
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An impeachment Trial is meant to be a symbol of the careful balancing of interests 
between the Branches. The removal of a federal judge is done only after the satisfaction of 
exacting procedural and substantive standards laid down by the Framers. The trial itself is a 
symbol of fairness and circumspection by a body described by the late Sen. Robert C. Byrd as 
“the anchor of the Republic, the morning and evening star in the American constitutional 
constellation.” 145 Cong. Rec. S3460-02, at 3464 (daily ed. March 3, 1995) (Statement of Sen. 
Robert C. Byrd). This proposed use of immunized testimony creates a symbol of a different kind 
- a dark cloud of abridged rights and expedited process. It does not do justice to the Constitution 
or this institution. 

CONCLUSION 

WHEREFORE, Judge Porteous respectfully requests that the Senate exclude from 
evidence all of Judge Porteous’s immunized testimony before the Fifth Circuit Judicial 
Conference Special Investigatory Committee and exclude any testimony, documents, or other 
evidence derived from the immunized testimony. 


Respectfully submitted, 

/s/ Jonathan Turley 
Jonathan Turley 
2000 H Street, N.W. 
Washington, D.C. 20052 
(202)994-7001 

/s/ Daniel C. Schwartz 
Daniel C. Schwartz 
P.J. Meitl 

Daniel T. O’Connor 

Ian L. Barlow 

BRYAN CAVE LLP 

1 155 F Street, N.W., Suite 700 

Washington, D.C. 20004 
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(202) 508-6000 

Counsel for G. Thomas Porteous, Jr. 

United States District Court Judge for the Eastern 
District of Louisiana 

Dated: June 21, 2010 
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CERTIFICATE OF SERVICE 

I hereby certify that on July 21, 2010, I served copies of the foregoing by electronic 
means on the House Managers, through counsel, at the following email addresses: 

Alan Baron - abaron@sevfai th.com 
Mark Dubester - mark.dubester@niail.house.<;ov 
Harold Damelin - harold.damelin@mail.house.gov 
Kirsten Konar - kkonar@sevfarth.com 
Jessica Klein - iessica.klein@mail.house.gov 

Is/ P.J. Meitl 
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Justice had other documents under that grand jury subpoena log, 
which weren * t really relevant to this complaint . 

JUDGE P0RTE0US: See, I have no way to know that 
because I've never seen them. 

CHIEF JUDGE JONES: As you know, Judge Porteous, the 
grand jury investigation included a lo't of people over a course 
of years. So, we have no reason to question if the Justice 
Department has produced those that are relevant to you. 

JUDGE PORTEOUS: You mean people on call here for this 

hearing? 

CHIEF JUDGE JONES: There were people, I'm sure, who 
are on call. There are people who pled guilty and served jail 
time as a result of this investigation. So, I don't see why 
those documents have anything to do with you or why they should 
have been produced. 

JUDGE PORTEOUS: Well, again, we're using -- I 
understand. I'll — okay, your Honor-. 

CHIEF JUDGE JONES: All right, sir. 

MR. WOODS: We would call as our next witness Judge 

Porteous . 

JUDGE PORTEOUS: And, Judge, on that issue, I just on 
Friday realized I was going to be given immunity and just 
hadn't had time to adequately contemplate the testimony. I 
mean, I've been working on everything else. 

I would simply ask that I be given through today 
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to at least get my thoughts together before I am compelled to 
testify. Mr. Woods had that immunity notice; and I just saw it 
today, just saw it for the first time today. 

MR. WOODS: It was provided on Friday, your Honor. 

JUDGE PORTEOUS: Yeah, on Friday. I understand. No. 
The log was provided on Friday. 

MR. WOODS: Right. 

JUDGE PORTEOUS: The document was not provided on 
Friday, and you know that. 

MR . WOODS : That ' s correct . 

CHIEF JUDGE JONES: All right,. sir. We're not going 
to go crosswise with each other. Thank you very much. 

JUDGE PORTEOUS: I'm sorry, Judge. 

CHIEF JUDGE JONES: Mr. Finder will -to respond. 

MR. FINDER: Yes, thank you. Judge. Under the rules 
under which we're operating, Rule 10C, Special Committee 
Witness . 

CHIEF JUDGE JONES: You want to speak up there? 

MR. FINDER: Yeah, I'm sorry. I'll use the podium. 

Is this better? 

CHIEF JUDGE JONES: Yes. 

MR. FINDER: "All persons who are believed to have 
substantial information will be called as Special Committee 
witnesses, including the complainant and the subject judge." 

So, I think that there is no surprise here. It's 
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in the rules, which were provided a long, long time ago. 

JUDGE PORTEOUS: I don't doubt that that's what the 
rules say, your Honor. I'm not taking issue with that. I'm 
taking issue with the fact that it's the first time I've been 
given immunity, without ever seeing the document. 

CHIEF JUDGE JONES: Well, with -- 

JUDGE PORTEOUS: I'm only asking for the rest of the 

day. 

CHIEF JUDGE JONES: -- immunity is better than non 
immunity, sir. Continuance is denied. You may take the stand. 
JUDGE PORTEOUS: All right. 

CHIEF JUDGE JONES: Thank you. 

JUDGE LAKE: Raise your right hand to be sworn. 

You do solemnly swear that the -testimony you 
shall give in this proceeding will be the 'truth, the whole 
truth, and nothing but the truth, so help you God? 

JUDGE PORTEOUS: I do. 

GABRIEL THCMAS PORTEOUS, JR., DULY SWORN, TESTIFIED: 
DIRECT EXAMINATION 

BY MR. FINDER: 

Q. Judge Porteous, a little background information, please. 

You were a judge in the 24th Judicial District 
Court in the State of Louisiana from approximately 1984 to 
October 1994. Is that correct? 

A. That's correct. 
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3 8 1 

Q. And prior to taking that judicial office, you were employed 

2 

as special counsel to the office of the Louisiana Attorney 

3 

General from approximately 1971 to approximately 1973 . Is that 

4 

correct? 

10:39 5 

A. I believe that’s correct. 

6 

Q. You were also a prosecutor and assistant district attorney 

7 

of Jefferson Parish, Louisiana, from approximately 1973 to 

a 

1975. Is that correct? 

9 

A. I'm sorry. Would you — I'm sorry. 

10:39 10 

Q. I’m sorry. 1973 to approximately 1975? 

11 

A. I was what? I'm sorry. 

12 

Q. An assistant district attorney of Jefferson Parish? 

13 

A. I was an assistant DA from -- until .1 took the state bench. 

14 

Q. Okay. So, I'm incorrect, then? ■ .• 

10:39 15 

A. I was an assistant DA from some >- some period of time. 

16 

probably '73 through '84. 

17 

Q. Okay. And you were also city attorney for Harahan, 

18 

Louisiana, from 1982 to 1984? 

19 

A. That sounds correct. 

10:3 9 20 

Q. Okay. You were nominated by the President of the United 

21 

States on August 25th, 1994, to become a United States district 

22 

judge. Is that correct? 

23 

A . Right 

24 

Q. You were confirmed by the Senate on October 7th, 1994; and 

19 25 

at that time received your commission as a US district judge on 
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October 11th. Is that correct? 

A. That is correct. 

Q. And from that date to the present, you have been bound by 
the Code of Conduct for United States Judges, correct? 

A. Correct. 

MR. FINDER: Your Honors, I'm going to be walking up 
and back to use the Elmo; so, that's the reason I'm going to be 
a little mobile here. 

THE WITNESS: Put it right here if you want. 

MR. FINDER: Okay. Thank you, sir. 

BY MR. FINDER: 

Q. Judge Porteous, I've marked for identification -- 

JUDGE BENAVIDES: Mr. Finder, you're going to have to 
speak a little louder since you'll have your back to the 
reporter. 

MR. FINDER: Oh, forgive me. All right. 

BY MR. FINDER: 

Q. I've marked for identification purposes only* as Exhibit 80, 
a book called "Getting Started as a Federal Judge." 

Judge Porteous, I'm going to -- this book, as 
you'll see, bears a date of July of 1997, approximately three 
years after you took the bench, correct? 

A. It says that, yes. 

Q. After you received your commission. Judge Porteous, you 
took an oath of office, correct? 
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A. Yes. 

2 

Q, And that’s a statutory oath, is it not? 

3 

A. Correct. 

4 

Q. I’d ask you to read along with me. 

10:41 5 

A. I cannot — well, go ahead. 

6 

Q. Okay. Well, let's try and make it 

7 

A . Just read it . I can - - 

8 

Q. Okay. "I, your name, do solemnly swear or affirm that I 

9 

will administer justice without respect to persons and do equal 

10:41 10 

right to the poor and to the rich and that I will faithfully 

11 

and impartially discharge or perform aljL the duties incumbent 

12 

on me as a United States District Judge under the Constitution 

13 

and laws of -the United States and that I. will support and 

14 

defend the Constitution of the United States against all 

10:41 15 

enemies, foreign and domestic, that .1 will bear true faith and 

16 

allegiance to the same, that I take this obligation freely, 

17 

without any mental reservation or purpose of evasion, and that 

18 

I will well and faithfully discharge the duties .of the office 

19 

of which I am about to enter, so help me God.” 

1 0:4 2 20 

Sir, is that the oath that you took? 

21 

A. Yes, it is. 

22 

Q. Are you familiar with this book or an earlier edition of 

23 

it, sir? / 

24 

A. I know we all have them in our chambers. I don't know that 

1 <2 25 

I can tell you I’ve read every page of it. 
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4 2 1 

Q. Okay. Let's go through a few provisions. 

2 

MR. FINDER: Can your Honors see that? 

3 

CHIEF JUDGE JONES: Barely. 

4 

MR. FINDER: Let me -- 

4 2 5 

JUDGE LAKE: - It's all right. No, that's better. 

6 

MR. FINDER: It's a little temperamental. 

7 

THE WITNESS: Oh, now that's much better. 

8 

MR. FINDER: 

9 

BY MR. FINDER: 

4 2 10 

Q. Okay. Your Honor, would you agree or disagree with these 

11 

statements, "New judges should review the ethical guidelines 

12 

set forth in the Code of Conduct for United States Judges and 

13 

the financial disclosure requirements of the Ethics Reform Act 

14 

of 1989"? 

4 3 15 

A. It says that. 

16 

Q. Do you agree with that? 

17 

A. Yes. 

18 

Q. Do you agree that once judges are assigned cases they have 

19 

a continuing obligation to examine periodically their own 

4 3 20 

personal and fiduciary financial interests and those of their 

21 

spouses and minor children? 

22 

A. I agree that's quoting what's in the paragraph. 

23 

Q. I know' it's in there, but do you agree with what it says? 

24 

A. Yeah. 

3 25 

Q. Do you agree that, as a general matter, although judges are 
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not required to sever all ties to former clients and 
colleagues, they clearly must be vigilant if they continue such 
relationships? 

A. I agree with that. 

Q. Do you agree, under Canon 3 of the code of conduct, which 
addresses a judge's obligation to perform the duties of the 
judicial office impartially and diligently, requires judges to 
disqualify themselves in any proceeding in which their 
impartiality might be reasonably questioned? 

A. I agree with that. 

Q. Do you agree with Canon 3C of the code of conduct, that it 
addresses the general issue of disqualification and states that 
judges must -disqualify themselves from all cases in which their 
impartiality might be reasonably questioned? 

A. I agree. 

Q. And, Judge Porteous, do you agree that all new judges 
should be mindful that they continue -to be the subject of 
public attention in their activities after their ' appointment to 
the bench, thus, they - should consider carefully whether 
participation in outside activities impinges upon their 
performance of their judicial responsibilities; as noted in 
commentary to Canon 2A of the Code of Conduct for US Judges, 
that judges must accept freely and willingly restrictions on 
their personal conduct and activities that might be viewed as 
burdensome by the ordinary citizen? 
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A . I agree . 

2 

Q. Sir, I'm going to show you what's Exhibit 18, which has 

3 

been offered and accepted, the Code of Conduct for United 

4 

States Judges, which I believe you said you're familiar with, 

10:45 5 

correct? 

6 

A. Yes. 

7 

JUDGE BENAVIDES: Speak up. 

8 

MR. FINDER: I'm sorry. Did I do it again? 

9 

BY MR. FINDER: 

10:46 10 

Q. The question was you are familiar with Exhibit 18, which is 

11 

the Code of Conduct for US Judges . Correct? 

12 

A. Yes, sir. 

13 

Q. And this’ code applies to district judges, correct? 

14 

A . Right . - . 

10:46 15 

Q. And the judicial conference has authorized’ the Committee on 

16 

the code of conduct to render advisory opinions concerning the 

17 

application and interpretation of the code when requested by a 

18 

judge to whom the code applies. 

19 

Have you ever asked that Committee for an 

10:4 6 20 

advisory opinion? 

21 

A. No. 

22 

Q. Are you familiar with Canon 1, your Honor, that a judge 

23 

should uphold the integrity and independence of the judiciary? 

24 

A. Yes. 

4 6 25 

Q. And that an independent and honorable judiciary is 
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indispensable to justice in our society? 

A. Yes. 

Q. There's a commentary here, your Honor, "Deference to the 
judges and rulings of courts depends upon public confidence and 
the integrity and independence of j udges . " 

Skipping a line, "Although judges should be 
independent, they should comply with the law, as well as the 
provisions of this code . " 

Do you have any dispute with that statement -- 
those statements? 

A. No, sir. 

Q. Canon 2, "A judge should avoid the appearance of 
impropriety 

MR. FINDER: Can you try and make this -- can you all 

see? 

BY MR. FINDER: 

Q. "A judge should respect and comply with the law and should 
act at all times in a manner that promotes public confidence in 
the integrity and impartiality of the judiciary. " Do you agree 
with that statement, sir? 

A. Yes, sir. 

Q. Canon 2A, which you can read, was fairly summarized in the 
book we just talked about. Do you agree with that, about 
accepting -- that judges must accept certain restrictions in 
their personal lives once they take the bench? 
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8 1 

A. It seems to say that, yes. 

2 

JUDGE LAKE: Sir, I didn't hear your answer. 

3 

THE WITNESS: It seems to say that. 

4 

I'm sorry, Judge Lake. 

10:48 5 

JUDGE LAKE: Thank you. 

6 

BY MR. FINDER: 

7 

Q. And, then, in Canon 2A, a commentary, "Actual improprieties 

8 

under this standard include violations of law, court rules, or 

9 

other specific provisions of this code. "Do you agree with that? 

10:48 10 

A . Yes , sir . 

11 

Q. Canon 3 says, "A judge should perform the duties of the 

12 

office impartially and diligently. " 

13 

.' Can you follow along with me to read this? 

14 

"The judicial duties of judge takes precedence 

10:40 15 

over all other activities. In performing the duties prescribed 

16 

by law, the judge should adhere to the following standards." 

17 

And, then, let’s move over to Section C, under 

18 

Disqualification. "A judge shall — shall disqualify himself 

19 

or herself in a proceeding in which the judge's impartiality 

10:49 20 

might reasonably be questioned." 

21 

A . Right . 

22 

Q. Okay. And then D, Remittal of Disqualification, "A judge 

23 

disqualified by the terms of 3C{1) may, instead of withdrawing 

24 

from the proceeding, disclose on the record the basis of 

is 25 

disqualification. If the parties and their lawyers, after such 
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disclosure and an opportunity to confer outside of the presence 
of the judge, all agree, in writing or on the record, that the 
judge should not be disqualified and the judge then is willing 
to participate, the judge may participate in the proceeding. 
This agreement shall be incorporated in the record of the 
proceeding . " 

Did I read that accurately? 

A. Yes. 

Q. Were you familiar with this prior to the reading of this? 

A. Yes. 

Q. Okay. Canon 5, "A judge should regulate extra-judicial 
activities to minimize the risk of conflict with judicial 
duties.” 

Section C, A judge should--- under Financial 
Activities, "A judge should refrain from financial and business 
dealings that tend to reflect adversely on the judge's 
impartiality, interfere with the proper performance of judicial 
duties, exploit the judicial position, or involve the judge in 
frequent transactions' with lawyers or other persons likely to 
come before the court on which the judge serves.” 

Were you aware of this provision before reading 

it today? 

A. Yes, sir. 

Q. Is that a "yes, " sir? 

A. Yes, sir. I'm sorry. 
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Q. Okay. "A judge should not solicit or accept anything of 
value from anyone seeking official action from or doing 
business with the court or other entity served by the judge or 
from anyone whose interests may be substantially affected by 
the performance or nonperformance of official duties . "Did I 
read that accurately? 

A. You did. 

Q. "Except that a judge may accept a gift as permitted by the 
Judicial Conference gift regulations. A judge should endeavor 
to prevent a member of the judge’s family residing in the 
household from soliciting or accepting a gift except to the 
extent that a judge would be permitted to do so by the Judicial 
Conference gift regulations." 

Did I read that accurately? 

A. You did. 

Q. And were you aware of this provision before reading it in 
court today? 

A. In general, yes. 

Q. And for purposes -- under (5) , "For purposes of this 
section, 'members of the judge's family residing in the judge's 
household' means any relative of a judge by blood or marriage 
or person treated by a judge as a member of the judge's family, 
who resides in the judge's household." 

Did I read that correctly? 

A. Yes, sir. 
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,2 1 

Q. And Number 6, "A judge should report" -- 

2 

A. I can't see that. 

3 

Q. Oh, I'm sorry. Can you read that? 

4 

A. Yes. 

5 2 5 

Q. "A judge should report the value of any gift, bequest, 

6 

favor, or loan as required by the statutes or by the Judicial 

1 

Conference of the United States . " 

8 

Did I read that correctly? 

9 

A. You absolutely did. 

5 2 10 

Q. And were you aware of that provision before? 

11 

A. Yes, sir. 

12 

Q. Under commentary to Rule 5, Canon --it says, "Canon 5C. 

13 

Canon 3 requires a judge to disqualify in any proceeding in 

14 

which the judge has a financial interest, however small; 

S 2 15 

Canon 5 requires a judge to refrain from engaging in business 

16 

and from financial activities that might interfere with the 

17 

impartial performance of the judge ' s 'judicial duties; Canon 6 

18 

requires a judge to report all compensation received for 

19 

activities outside the judicial office." 

52 20 

Did I read that accurately? 

21 

A. You did. 

22 

Q. And were you aware of that prior to today? 

23 

A. I'm sure I was. I'm sure I was. I'm sorry. 

24 

Q. Canon 6, "A judge should regularly file reports of 

3 25 

compensation received for law- related and extra-judicial 
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activities . " 

Section C, "Public Reports, A judge should make 
required financial disclosures in compliance with applicable 
statutes and Judicial Conference regulations and directives." 
Did I read that accurately, sir? 

A. You did. 

Q. And you were aware of that prior to today, correct? 

A. Yes, sir. 

Q. And, in fact, you have filed reports with the 
Administrative Office of the United states courts, haven't you? 
A . I have . 

Q. Now, these canons of ethics for judges, that I read to you, 
that you said you are familiar with, were not unlike the canons 
of ethics that you were bound by as a state district judge in 
Louisiana, correct? 

A. I believe that's correct. 

JUDGE BENAVIDES: Counsel, can I interrupt you just 
for a little while -- 

MR. FINDER: ’’Yes, sir. 

JUDGE BENAVIDES: -- and question Judge Porteous? 

It struck me that we discussed immunity, and it 
struck me that Judge Porteous was advised that he would be 
granted immunity. And it struck me that this is going on, I 
think, in the belief that, but for that, he would not be 
testifying. But we have not, in the record, actually presented 
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Inis testimony with the understanding -- with the explicit 
understanding that immunity has been extended. And I don't 
want to get down the road where we don't have that in the 
record. But out of fairness, it would seem that is the reason 
that Judge Porteous is testifying. 

So, for the record, you "are proceeding with the 
request and asking for immunity for Judge Porteous? 

MR. FINDER: You're absolutely correct, your Honor. I 
do have the actual original application for compulsion as well 
as the order of compulsion. Judge Porteous has a true and 
accurate copy, but I'm happy to give him the originals. 

THE WITNESS: I’ve seen it, if it's the same one you 
gave me a copy of. 

JUDGE BENAVIDES: I just want to get that straight 
because there is some formality usually associated with taking 
the Fifth Amendment. 

MR. FINDER: Right. Right. - 

JUDGE BENAVIDES : But we ' ve been going a long time on 
that basis, and I didii't want to have any misunderstanding. 

MR. FINDER: As long as you bring it up, your Honor, I 
do need, without -- hopefully, without sounding didactic, I do 
need to make certain that the witness knows that, while this is 
a grant of, use immunity coextensive with his Fifth Amendment 
rights, it would not prevent him any kind of immunity from 
false statement or perjury, just as in any case under 6001 and 
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1 j5 1 

6002 of the United States Code. 

2 

JUDGE BENAVIDES: All right. 

3 

CHIEF JUDGE JONES: And you're aware of that, Judge 

4 

Porteous? 

1 0 : 5 G 5 

THE WITNESS: Yes, ma'am. 

6 

MR. FINDER: May I proceed, your Honors? 

7 

CHIEF JUDGE JONES: Yes, sir. 

8 

MR. FINDER: What exhibit number is the Louisiana Code 

9 

of Judicial Conduct? 86? 

1 0 : 5 6 10 

THE WITNESS: Can I just get a cup of water real 

11 

quick? 

12 

CHIEF JUDGE JONES: Sure. 

( 13 

JUDGE BENAVIDES: Yes, Judge, you can bring the 

14 

pitcher with you. ’’ 

X 0 : 5 S 15 

THE WITNESS: Oh, thank you.. I don’t want to knock 

16 

something over. 

17 

MR. FINDER: I may have misspoke. It’s Exhibit 85. 

18 

Forgive me . 

19 

THE WITNESS: The list, other than this morning, that 

10:5 7 20 

I was provided, only went to Exhibit 84 as of Friday. 

21 

MR. WOODS: Right, and I gave you the updated list 

22 

this morning. 

23 

THE WITNESS: Well, it ’ s in the box somewhere. 

24 

MR. WOODS: No. It's on top of the box. 

( 57 25 

THE WITNESS: Maybe it is. 
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{! ,1 1 

Okay. All right. 

2 

BY MR. FINDER: 

3 

Q. Mr. Porteous, I’m calling your attention to the Louisiana 

4 

Code of Judicial Conduct, Canon 1. I believe you testified 

1 0 : S 7 5 

you're familiar with these. 

6 

It states, "The Judge shall uphold the integrity 

1 

and independence of the judiciary. An independent and 

8 

honorable judiciary is indispensable to justice in our 

9 

society. " 

a 0 s 5 7 10 

And without taking up all the Court's time, I 

11 

believe you -- will you agree with me that this language is 

12 

almost verbatim of the language we just read from the canons of 

(( 13 

federal judicial -- 

14 

A. It seems to be. Certainly similar.” 

1 0 : S 8 15 

Q. Very similar. 

16 

Secondly, Canon 2, "A judge shall avoid 

17 

impropriety and the appearance of impropriety in all 

18 

activities." 

19 

And I believe that language is also very similar 

10:58 20 

to what we just read, correct? 

21 

A. Yes. 

22 

Q. Canon 3, "A judge shall perform the duties of office 

23 

impartially and diligently. " 

24 

And, then, moving on to page -- to Section C of 

, *> e 25 

that rule, which in the Louisiana version is titled 
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' , 0 1 

•'Recusation, To Recuse." 

2 

It states, "A judge shall disqualify himself or 

3 

tierself in a proceeding to which the judge’s impartiality might 

4 

reasonably be questioned and shall disqualify himself or 

10:58 5 

herself in a proceeding in which disqualification is required 

6 

by law or applicable Supreme Court rule . " 

7 

Did I read that accurately? 

8 

A. You did. 

9 

Q. And you are -- and these were the rules that you were bound 

10:58 10 

by as a judge in Louisiana, correct? 

11 

A. I believe that's correct. 

12 

<Q. Canon 5, titled Extra-Judicial Activities, Section C, "A 

l 

judge shall refrain from financial and business dealings that 

14 

tend to reflect aversely on the judge's ' impartiality, interfere 

10:59 15 

with the proper performance of judicial duties, exploit the 

16 

judge's judicial position, or involve the judge in frequent 

17 

transactions with lawyers or persons ‘likely to come before the 

18 

court on which he or she serves . " ✓ 

19 

Did I read that accurately? 

10:59 20 

A. You did. 

21 

Q. That's also similar to the canons of federal ethics, isn't 

22 

it? 

23 

A. It is.' 

24 

Q. Canon 6, "A judge shall not accept compensation or gifts 

f oo 25 

for quasi- judicial and extra-judicial activities, only under 
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restricted circumstances. " 

Section C, "Gifts. A judge, a judge's spouse, or 
member of the judge's immediate family residing in the judge's 
household shall not accept any gifts or favors which might 
reasonably appear as designed to affect the judgment of the 
judge or influence the judge's official conduct." 

Did I read that accurately? 

A . You did . 

Q. And then there's also the Louisiana version of annual 
financial reporting, correct? 

A. Yes. 

Q. Okay. And X believe the amount was raised effective 2006. 
But even when you were a judge, it was a lower amount, correct? 
A. I believe that’s correct. 

Q. The point is. Judge Porteous, in. the more than two decades 
that you have been a judge, whether state or federal, you have 
been bound by very, very similar terms of judicial ethics 
canons, correct? 

A. Yes, somewhat, of' course. 

Q. Judge Porteous, you were married to Carmel la Porteous, who 
passed away December 22nd, 2005, correct? 

A. Yes, sir. 

Q. How long were you married, approximately? 

A. Got married in '69. Thirty-six years. 

Q. Isn't it true, Judge Porteous, that on March 28th, 2001, 
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. . .1 1 

you and your wife filed a voluntary Chapter 13 bankruptcy 

2 

petition in this district, the Eastern District of Louisiana, 

3 

in Docket Number 01-12363? 

4 

A. I know we filed, and I'm assuming that is the date number 

11:01 5 

and the record number. 

6 

Q. I'll show you the actual petition. 

7 

A . That * s okay . I mean - - 

8 

Q. And is it also true that the trustee assigned to the file 

9 

was SJ Beaulieu -- spelled B-E-A-U-L-I-E-U -- Jr.? 

11:02 10 

A. Correct. 

11 

Q. And your lawyer at the time was Claude C. Light foot -- 

12 

spelled L-I-G-H-T-F-O-O-T --Jr. Is that correct? 

{ 13 

A. Correct 

14 

Q. And you filed -- I'll show you whaf s part of Exhibit 1, 

11:02 15 

Bates Number SC122 . 

16 

A. What's the Bates number? I'm sorry. 

17 

Q. SC12 -- 00122. One of these days I’ll get the hang of 

18 

this . 

19 

A. That's fine. 

11:02 20 

Q. This is a voluntary petition that you filed. Isn't that 

21 

correct , J udge ? 

22 

And please look it over. 

23 

A. It appears to be. 

24 

Q, Okay. Under "Name of Debtor," it says "Ortous" spelled 

3 25 

O-R-T-O-U-S -- comma, G, period, T, period, correct? 
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A. It does. 

Q. And under "Name of Joint Debtor, Spouse," it's "Ortous" -- 
O-R-T-O-U-S — comma, capital C, period, capital A, period, 
correct? 

A. That’s correct. 

Q. It has as the street address of tfie debtor PO Box 1723 in 
Harvey, Louisiana, ZIP Code 70059-1723, correct? 

A. Yes, sir. 

Q. And the case number, the docket number, 01-12363, which I 
believe I mentioned a few moments ago, correct? 

A. I believe you did. 

Q. Let me show you. Judge Porteous -- I'll come back to that, 

• Do you recognize this as an application for a 
PO box. Judge Porteous? 

It's SC exhibit -- Special Committee Exhibit 23, 
Bates Number SC00599. 

Do you recognize that, -sir? 

A. Yeah. If you tell me that's what it is; I agree. I 
mean -- 

Q. Well, but I can't testify; so, I have to ask you those 
questions . 

A. I'm assuming it is an application for a post office box. I 
can't read- the print, but I have no reason to doubt what you 
represent. I'm not trying to take issue. I agree. 

Q. I know. I'm trying to be fair. 
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. ,4 1 

There's a signature here. Do you recognize that 

2 

signature? 

3 

A . That ' s mine . 

4 

Q. That is your signature. 

1 1:0 4 5. 

And it's dated March 20th, 2001, correct? 

6 

A. It is. 

7 

Q. Now, March 20th, 2001, was -- and we’ll get to this in a 

8 

moment -- just about a week before you filed your Chapter 13, 

9 

correct? 

11:05 10 

A. What was the date? 

11 

Yeah. I agree. I mean -- 

12 

Q. All right. And on your PO box request, you have an address 

1 13 

here, 4801 

14 

A. '’Neyrey." 

11:05 15 

Q. -- Neyrey -- N-E-Y-R-E-Y -- Drive in Metairie, Louisiana. 

16 

That's your residence, correct? 

17 

A. That’s correct. 

18 

Q. So, going back to Exhibit 1, the voluntary petition -- oh, 

19 

wrong one -- the PO box that you have on here, you put in lieu 

11:05 20 

of your home address, correct? 

21 

A . That ' s correct . 

22 

Q. Now, this voluntary petition — 

23 

MR. WOODS: Larry, it's off. 

24 

MR. FINDER: Oh, thank you. 

s 25 

Can your Honors read that? 
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. .6 1 

BY MR. FINDER: 

2 

Q. "Signature of debtor, individual" -- tell me if I'm reading 

3 

this accurately -- "I declare under penalty of perjury that the 

4 

information provided in this petition is true and correct." 

11:06 5 

And there are two signatures with the date 3-28-01, correct? 

6 

A. That's correct. 

7 

Q. And 3-28-01 was about eight days after the PO box was taken 

8 

out, correct? 

9 

A . That ' s correct . 

11:06 10 

Q. Your name is not Ortous, is it? 

11 

A. No, sir. 

12 

Q. Your wife's name is not Ortous? 

13 

A. No, sir.-- 

14 

Q. So, those statements that were signed -- so, this petition 

11)06 15 

that was signed under penalty of perjury had false information. 

16 

correct? 

17 

A. Yes, sir, it appears to. *; 

18 

Q. I'll show you something else on this petition. Judge 

19 

Porteous. There’s a list of unsecured creditors, and I'm 

11:07 20 

referring now to Bates Number Page SCO 012 6. 

21 

A. All right. 

22 

Q . Regions Bank? 

23 

A. Yes, sir. 

24 

Q. That's a bank you've done business with? 

o 7 25 

A. Yeah, I did some business with them. 
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07 1 

Q. Right. And Regions Bank is on this voluntary petition, 

2 

correct? 

3 

A. I assume that's the petition, yes, sir. I mean -- 

4 

Q. Well, we'll go back to the first page. 

11:07 5 

A. Okay. 

6 

Q. Voluntary petition? 

7 

A. All right. Yeah, it's on there. 

8 

Q. But if Regions Bank or any other unsecured creditor such as 

9 

these were to get word that a GT Ortous had filed bankruptcy, 

11:09 10 

they wouldn't necessarily know it was you, would they, unless 

11 

they ran the Social Security number? 

12 

A. If they had have got notice, you're correct. 

( 13 

Q. Now, let's jump ahead a little bit. Still in Exhibit 1 -- 

14 

A. All right. 

11:00 15 

Q. -- and I’m going to refer you and the Court to Bates 

16 

Number SC120. This is an amended voluntary petition, is it 

17 

not? 

18 

A. Yes, sir. 

19 

Q. This time the name of the debtor is Gabriel T. Porteous, 

11:08 20 

Jr. That's you, correct? 

21 

A. Yes, sir. 

22 

Q. And Carmella A. Porteous, the joint debtor, your wife. 

23 

correct , sir? 

24 

A. Yes, sir. 

> 9 25 

Q. This time the address is 4801 Neyrey Drive, Metairie, 
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. = 08 1 

Louisiana, correct? 

2 

A. Yes, sir. 

3 

Q. This petition -- blow this up a little bit; that's about as 

4 

clear as I can make it -- was signed by you and your wife on 

11:09 5 

April 9th. Those are your signatures, correct? 

6 

A. Yes, sir. 

7 

Q. And the date is April 9th, correct? 

8 

A. Yes, sir. 

9 

Q. And your attorney's name, Claude Light foot, is on there, 

1 1 s 0 9 10 

also? 

11 

A. Right. 

12 

Q. So, between -- strike that. 

13 

•' After your voluntary -- your amended petition was 

14 

filed, there was an order of recusal entered in your bankruptcy 

11:09 15 

case, in the matter of Gabriel T. Porteous, Jr. and Carmella A. 

16 

Porteous, an order of recusal -- I'm going to have to -- and 

17 

the order, which was dated June 1st, ‘2001, says it is ordered 

18 

that the three judges of the US Bankruptcy Court- for the 

19 

Eastern District of Louisiana, naming the three judges, are 

11:10 20 

hereby recused from the case, correct? 

21 

A. Yes, sir. 

22 

Q. And then procedurally, your case was temporarily assigned 

23 

to Judge William R. Greendyke on assignment to the Eastern 

24 

District of Louisiana, correct? 

o 25 

A. Right. 
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10 1 

Q. And that's the same cause number? 

2 

A. Yes, sir. 

3 

Q. Signed by then Chief Judge Carolyn Dineen King of the Fifth 

4 

C ircui t , cor r ec t ? 

11:10 5 

A . Right . 

6 

Q. I don't believe I stated the date. Judge Greendyke was 

7 

assigned to this --at least the order of Judge King assigns 

8 

Judge Greendyke June 4th, 2001. Is that accurate? 

9 

A. Yes, sir. 

11:11 10 

Q. Judge Porteous , we've already talked about Claude Light foot 

11 

being your attorney. 

12 

Jacob J. Amato, do you know Jacob Amato, Jake 

S 13 

Amato? 

14 

A. Absolutely. 

Util 15 

Q. He is a lawyer, correct? 

16 

A. Yes, sir. 

17 

Q. And he is a friend of yours. Isn't that correct? 

18 

A. Yes, sir. 

19 

Q. Warren A. Forstall, Jr., also known as Chip? 

uni 20 

A. Yes, sir. 

21 

Q. He is a lawyer? 

22 

A. Yes, sir. 

23 

Q. And he is your friend, correct? 

24 

A. Yes, sir. 

x 1 25 

Q. Robert G. Creely, again, a lawyer and a friend of yours? 
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.. .1 1 

A. Yes, sir. 

2 

Q. Don C. Gardner, a lawyer and a friend of yours? 

3 

A. Yes, sir. 

4 

Q. Leonard L. -- also known as Lenny — Levenson, your friend 

11:11 5 

and an attorney, right? 

6 

A. Yes, sir. 

1 

Q. Joseph Mole, an attorney? 

8 

A. Yes, sir. 

9 

Q. Not one of your close friends? 

11:12 10 

A. We've never gone anywhere together. That would be a 

11 

correct statement. 

12 

Q. And Rhonda Danos has been your -- D-A-N-O-S -- has been 

'? 13 

your secretary and assistant for more than 20 years now. 

14 

correct? " 

11:12 15 

A. Since I was on the state bench. .. Twenty -three years. 

16 

Q. Twenty- three years. 

17 

Okay. Judge Porteous, ‘before you filed your 

18 

voluntary petition for bankruptcy in March of 2001, let's go 

19 

back to the year -- calendar year 2000. 

11:13 20 

A. All right. 

21 

Q. You had engaged Mr. Lightfoot as your counsel in the latter 

22 

part of 2000 , correct? 

23 

A. I knew- it was in 2000. I don't remember the exact date/ 

24 

but if that's what you say, I'm sure it is. 

3 25 

Q. Well, I will refresh your recollection. 
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11:14 20 
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22 
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24 

w 25 


But would you agree with me that at least by 
November, December of 2000 he was your lawyer? 

A. I believe that’s correct, yeah. 

Q. Now, after bankruptcy, you had a meeting with the trustee, 
SJ Beaulieu, correct? 

A. After what? 

Q. After bankruptcy was filed. 

A. After it was filed, that’s correct. 

Q. And you recall that Mr. Beaulieu handed you a pamphlet 
called "Your Rights and Responsibilities in Chapter 13," which 
we have marked as the Committee's Exhibit 11? 

A. I believe that's -- yeah, right. 

Q. And it bears the name of Mr. Beaulieu and has his local 
New Orleans phone number? 

A. Yes, sir. 

Q. That is on Bates Page 399. 

I'm sorry. I have my back to you. 

A. All right. 

Q. Calling your attention to this exhibit, there are 
enumerated paragraphs. Paragraph 6, follow me while I read. 
"Credit While in Chapter 13. You may not borrow money or buy 
anything on credit while in Chapter 13 without permission from 
the bankruptcy court. This includes the use of credit cards or 
charge accounts of any kind. " 

Did I read that accurately, sir? 
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, ~ 4 1 

A . You did . 

2 

Q. And do you recall reading that and discussing that with 

3 

Mr . Beaulieu? 

4 

A. I don't specifically recall it, but I’m not saying it 

11:14 5 

didn't happen. 

6 

Q. All right. Do you recall, on or about May 9th, 2001, 

7 

having a -- what's called a 341 bankruptcy hearing, where 

8 

Mr. Beaulieu as trustee was present; your attorney, 

9 

Mr. Lightfoot, was present; and you were present? 

11:15 10 

A. Yes, sir, I remember meeting with Mr. Beaulieu. 

11 

Q. And that meeting was recorded, if you --do you recall 

12 

that? 

■ 13 

A. I believe that's correct, yeah, tape recorded. 

14 

Q. Right. 

11:15 15 

Do you recall Mr. Beaulieu stating the following? 

16 

"Any charge cards that you may -- you have you cannot use any 

17 

longer. So, basically, you’re on a cash basis now. 

18 

"I have no further questions except have you made 

19 

your first payments.”" 

11:15 20 

Did I read that accurately? 

21 

A. Yes, sir. 

22 

Q. So, you were told by Mr. Beaulieu that you couldn’t incur 

23 

any more credit there, on credit cards, correct? 

24 

A. I'm not sure it was there, but I’m sure it was part of the 

is 25 

explanation at some point. 
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.. . * 6 1 

Q. Well, going back to -- 

2 

A. When you ask -- I only meant in reference to the statement. 

3 

Yes, it's -- 

4 

Q . Right . 

11:16 5 

A. contained in there, and I knew that. 

6 

Q. And it was your understanding -- and that’s what I'm trying 

7 

to find out, sir -- that you couldn't incur more credit while 

8 

in bankruptcy, correct? 

9 

A . That * s correct . 

11:16 10 

Q. Okay. Now, on June 2nd, are you familiar with the order 

11 

signed by Bankruptcy Judge Greendyke? 

12 

And this is from Exhibit 1, Bates Number SC50, 

1 13 

Exhibit 1 being the certified copy of the bankruptcy file. 

14 

"It is ordered that," going down to Number 4, 

11:16 15 

"the debtors shall not incur additional debt during the term of 

16 

this plan except upon written approval of the trustee . " 

17 

Did I read that correctly? 

18 

A. You did. 

19 

Q. Was that your understanding at the time? 

11:17 20 

A. In the order, it was. 

21 

JUDGE LAKE: What's the date of that document? 

22 

MR. FINDER: July 2nd, 2001, was the docket date. It 

23 

was signed- by Judge Greendyke June 28th, 2001. 

24 

JUDGE LAKE: Thank you. 

1 7 25 

BY MR. FINDER: 
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18 1 

Q. Judge Porteous, we talked a little bit about the Ethics in 

2 

Government Act earlier, the Ethics in Government Act of 1978, 

3 

which has to do with your judicial filings. Under Title 5, 

4 

United States Code Appendix Section 101, et seq. , "Judicial 

11:13 5 

officers" -- and tell me if you agree with this -- "Judicial 

6 

officers shall include a full and complete statement with 

7 

respect to the source, type, and amount or value of income from 

8 

any source, other than the current employment by the United 

9 

States, received during the preceding calendar year aggregating 

11:18 10 

$200 or more in value . " 

11 

Is that your understanding, sir? 

12 

A . Right . 

13 

Q. And the -law goes on to state that it must be reported -- 

14 

"the identity of the source, a brief description, and the value 

l l : i a 15 

of all gifts aggregating more than $250, received from any 

16 

source other than a relative of the reporting individual during 

17 

the preceding calendar year." 

18 

A. Yes, sir. 

19 

JUDGE BENAVIDES: For what year is that? 

11119 20 

MR. FINDER: This is just from the statute, your 

21 

Honor . 

22 

JUDGE BENAVIDES: All right. I think those gift 

23 

amounts vary from year to year. 

24 

MR. FINDER: Actually, they were lower; and these are 

i 9 25 

the current amounts. 
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3 1 

BY MR. FINDER: 

2 

Q. So, what -- the amounts I just read to you apply to today. 

3 

When you first took the bench, presumably they were slightly 

4 

lower? 

11:19 5 

A. Presumably, yes. 

6 

Q. Okay. And these have to do with income and gifts? 

7 

A . Right . 

8 

Q. As I just read? 

9 

A. Yes, sir. 

11:20 10 

Q. Judge Porteous, you're familiar with the term "marker, " 

11 

aren't you? 

12 

A. Yes, sir. 

( 13 

Q. Would it- be fair to state that, "A marker is a form of 

14 

credit extended by a gambling establishment, such as a casino, 

11:20 15 

that enables the customer to borrow .money from the casino. The 

16 

marker acts as the customer's check or draft to be drawn upon 

17 

the customer's account at a financial- institution. Should the 

18 

customer not repay his or her debt to the casino, the marker 

19 

authorizes the casino to present it to the financial 

11:20 20 

institution or bank for negotiation and draw upon the 

21 

customer's bank account any unpaid balance after a fixed period 

22 

of time." Is that accurate? 

23 

A. I believe that's correct and probably was contained in the 

24 

complaint or -- or the second complaint. There's a definition 

20 25 

contained. 
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24- 


Q. And you have no quarrel with the definition? 

A. No, sir, 

Q. Okay. Judge Porteous, if markers are a form of borrowing 
or an extension of credit, by definition, would you agree that 
from approximately August 20th to 21st, a two day period in 
2001, you borrowed approximately $8,0i?0 from Treasure Chest 
Casino in Kenner, Louisiana, by taking out approximately eight 

1.000 - dollar markers over a two day period? 

A. Well, did I sign $8,000 worth of markers? You have records 
that suggest I did that. I agree with you. 

Q . Okay . 

A. The issue is that we haven't -- I have an issue with 
whether that's credit. The statement itself says it acts like 
a check against your account. Now, I did not have an 

8. 000 - dollar line of credit at -- where was that? Treasure 
Chest? 

Q. Treasure Chest. I didn't ask you- about a line of credit, 
though, 

A. I understand, but” I'm explaining to you why that’s 
mis representative . 

Q. Okay. Well -- 

A. Those are just repetitive 1,000 -- had X written a check 
for a thousand, I do not believe I would have been in violation 
of any court order. 


12 25 


JUDGE BENAVIDES: But you’re saying that you didn't 
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' . 2 1 

not -- for instance, you could not sign a marker for $8,000 

2 

because that was above your limit but that would not have 

3 

precluded you from making out eight different markers for 

4 

$1,000 during a two day period? 

11:22 5 

THE WITNESS: Only if that line -- only if I had the 

6 

funds for the line of credit. In othdr words, I may have 

7 

signed a thousand dollar marker, played a little while, won, 

8 

paid it back. That’s what it sounds like to me. 

9 

I have no specific recollection of that, Judge. 

11:22 10 

But that's what I'm saying, yes, sir. 

11 

JUDGE BENAVIDES: So, you're not disputing that there 

12 

may have been eight markers for $l,ooo. What you're saying is 

'(i 13 

that at any one time you dispute that you owed $ 8 , 000 . 

14 

THE WITNESS: That's correct, your Honor.. I couldn’t 

11:22 15 

get it. I mean — 

16 

JUDGE BENAVIDES: I understand what you mean. 

17 

BY MR. FINDER: 

18 

Q. Judge Porteous, I'm going to show you what 'a, from 

19 

Exhibit 54, Bates Number SC1436. These are records fran the 

11:23 20 

Treasure Chest Casino in Kenner, Louisiana. And we‘11 have 

21 

more testimony about this later through Agent Homer. 

22 

But just by way of illustration, you see where it 

23 

has "MRK, "marker"? 

24 

A . Right . 

'3 25 

Q. And it shows various 1,000-dollar markers? 
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. 3 

1 

A. 

Uh-huh. 



2 

Q. 

And remember , these were taken out August 20 and 21, 

the 


3 

dates -- 



4 

A. 

Well, that's not those dates. 


11:23 

5 

Q. 

That's the wrong page. Here we go. 



6 


JUDGE LAKE: What exhibit is 'that? 



7 


MR. FINDER: It's SC1438. I had the wrong page. 



8 


MR. WOODS: Exhibit 54. 



9 


MR. FINDER: Exhibit 54. 


11:23 

10 

BY 

MR. FINDER: 



11 

Q- 

August 21st, '01, you were in Chapter 13 bankruptcy. 



12 

correct? 


ff 

13 

A. 

Yes, sir: 



14 

Q. 

Let's look at this entry. "MK" for- "marker"? 


11:23 

15 

A. 

Uh-huh. 



16 

Q. 

Taken out August 21 in the amount of a thousand dollars? 


17 

A. 

Uh-huh. 



18 

Q. 

Paid back September 9th, correct? 



19 

A, 

If that's what it says, yeah. 


11:24 

20 

Q. 

That ' s what it says . 



21 


Next entry highlighted, marker, 8-21-01, 



22 

apparently paid back right way? 



23 

A. 

Right .. 



24 

Q. 

Next marker, also -- also for a thousand dollars, not 

paid 

4 

25 

back till September 9th? 
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_ .4 1 

A. All right. 

2 

Q. Next marker, August 21, a thousand dollars, not paid back 

3 

till September 15, correct? 

4 

A. It looks like that, yeah. Yeah. 

11:24 5 

Q. This is -- 

6 

A. Yes. I got it. 

7 

Q. I don't think it's going to -- 

8 

JUDGE LAKE: So, the net effect of this was that 

9 

$3,000 of the 8,000 was paid back at a later date. Is that 

11:24 10 

what the document shows? 

11 

MR. FINDER: Yes, sir. 

12 

JUDGE LAKE: Approximately within a month of that? 

X 13 

MR.- FINDER: That's correct. It wasn't just taking 

14 

out a marker and paying it back within hours or the same day. 

11:25 15 

JUDGE LAKE: So, 5,000 was .paid back; 3,000 was 

16 

some -- some form of extension of credit? 

17 

MR. FINDER: That's correct/ that's what this record 

18 

tends to show. 

19 

JUDGE BENAVIDES: So, let's say on March 21st at the 

11:25 20 

end of the day there would have been outstanding balance on the 

21 

markers -- 

22 

MR. FINDER: That's correct. 

23 

JUDGE BENAVIDES: — for a debt exceeding the $1,000? 

24 

MR. FINDER: Yes, sir. 

>s 25 

JUDGE BENAVIDES: And you could actually figure this 
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.. ,5 1 

out on a daily basis? 

2 

MR. FINDER: Yes, sir. And we'll get into greater 

3 

detail on that later but this is an introduction to it and that 

4 

is correct . 

U;25 5 

BY MR. FINDER: 

6 

Q. We could do the same exercise for all of them for -- that 

1 

are listed in the charge. For example, on October 13th, 2001, 

8 

you borrowed approximately a thousand dollars Treasure Chest in 

9 

the form of two 500-dollar markers. 

1 1 s 2 6 10 

Yeah, here it is. 

11 

MR. FINDER: That's the best I can do. I hope you can 

12 

read it. 

(I 13 

BY MR. FINDER: 

14 

Q. And those apparently were paid back' the same day, correct? 

11:26 15 

A. Yes, sir. 

16 

CHIEF JUDGE JONES: What page number is that? 

17 

MR. FINDER: This is Page 1437. 

18 

CHIEF JUDGE JONES: Okay. 

19 

BY MR. FINDER: 

11:27 20 

Q. But, then, on October 17th and 18th -- and I'm talking 

21 

about the same exhibit. Pages 1436 and '37 -- there were -- can 

22 

you read this. Judge Porteous? 

23 

A. If you.' 11 stop moving it, I might be able to. 

24 

Q. I don’t mean to get you dizzy. 

3 7 25 

A. Yeah. Two 500. Well, five -- 
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Q. Okay. On October 17th and 18th, you borrowed in excess of 
$5900 from Treasure Chest, taking out approximately ten markers 
of various denominations over the two days, 4400 of which was 
paid back on November 9th. Do you recall that? 

A. I don’t recall it. I'm sorry. 

That * s what year? 

Q. If that's what the records show, though, you don't dispute 
it? 

A. If that's what the record says, the record says it. 

Q. Okay. We'll go into that with Agent Homer. 

JUDGE LAKE: Do you have a summary exhibit which shows 
what the -- the dates the items were paid? In other words, 
there's a portion of this 5900 apparently was repaid the same 
day and the balance was paid the next month? 

MR. FINDER: We believe oirc.FBI witnesses will be able 
to summarize that. This was just an introduction to it. 

MR. WOODS: To answer your question, we do not have a 
specific chart summarizing that but we do have charts 
summarizing gambling debt. 

JUDGE BENAVIDES: But the records themselves reflect 
the date of payment? 

MR. WOODS: Yes, sir. 

JpDGE BENAVIDES: So, whether we have a summary person 
or not, we could figure those things out? 

MR. FINDER: They're all -- 
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MR. WOODS: The agent will tell us. 

JUDGE LAKE: You might ask the agent to be attuned to 

do that. 

MR. FINDER: X think he’s been so instructed. 

BY MR. FINDER: 

Q. We've talked about the filing of your bankruptcy, your 
Honor, and not incurring new debt. That was in the pamphlet, 
that was in the court order, and that was in the recorded 
hearing. Do you remember those? 

A. Yes, sir. 

Q. Okay. Judge Porteous, on March 28t]i -- 
A . What year? 

Q. 2001. 

A. Okay. • 

Q. Following the filing of your Chapter 13 bankruptcy 
petition, you and Mrs. Porteous did, in fact, incur additional 
credit card debt on your Fleet Credit Card. Do you recall 
that? 

A. X do not recall that. I believe the exhibit says it’s my 
wife's card, but I don't remember that. 

Q. Your wife was your co-debtor on the bankruptcy petition, 
was she not? 

A . She was . 

Q. And the bankruptcy -- we’ll get into this later; but the 
bankruptcy schedule required all credit cards, everything, to 
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,30 1 

be scheduled, to be listed, correct? 

2 

A . Right . 

3 

And what date was that? March 28th, you said? 

4 

I’m sorry. 

11:30 5 

Q. March 28th, 2001 -- 

6 

A. Yes. 

7 

Q. -- following the bankruptcy, the original petition. 

8 

correct? 

9 

A. Yes. 

11:30 10 

Q. All right. Now, as of March 5th -- and I'm referring to 

11 

Exhibit 21 -- okay. Showing you what's Exhibit 21, a statement 

12 

from Fleet Credit Card, Judge. 

^ 13 

A. Right. 

14 

Q. You’ll notice that it’s Account Number 5447195123210658 , 

11:30 15 

correct? 

16 

A. Yes, sir. 

17 

Q. And from Fleet Credit Card Service for the account of 

18 

Carmella Porteous, right? 

19 

A. Right. 

11:31 20 

Q. Now, if you look at these dates under the account 

21 

transactions, you'll see from March 5th through March 19th, 

22 

correct? 

23 

A. I can'.t see it, but I'm satisfied it says that. I just 

24 

can't see -- 

ji 25 

Q, Well -- 
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..Jl 1 

A. I'm not disputing it says that, counsel. 

2 

Q. All right. This is — March 5th is right before the 

3 

bankruptcy, right? 

4 

A. Yes, sir. 

11:31 5 

Q. March 19th we're in the. bankruptcy -- we’re into the 

6 

bankruptcy period, correct? 

7 

A. Well, before the bankruptcy was filed; but you're right. 

8 

Q. March 28th. If you’ll look at March 8th, you'll see that 

9 

this credit card in the amount of $157.99 was used at Harrah's 

11:31 10 

Casino in New Orleans. 

11 

Well, maybe you can’t see it; but I’ll be happy 

12 

to show you. 

{ 13 

A. No. I'm satisfied you're not misrepresenting it. 

14 

MR. WOODS: Your Honor, you have, documents in the 

11:32 15 

boxes, that he's using, if you want .to refer to them. 

16 

THE WITNESS: Well, I don't want to -- I have to stay 

17 

up here. I don’t want to necessarily' -- I mean, I'm not -- 

18 

MR. WOODS: I could move them there if .you want me to. 

19 

THE WITNESS : I don't dispute he's reading this 

1 1:3 2 20 

correctly. I jut --he asked me could I see it, and I just 

21 

can't see it. 

22 

BY MR. FINDER: 

23 

Q. Now, again, bankruptcy was March 28th, the amended petition 

24 

was April 9th, correct? 

2 25 

A . Right . 
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,2 1 

Q. I’m going to show you now, Judge Porteous, from Exhibit 1 

2 

the Chapter 13 schedules and plan. 

3 

A. All right. 

4 

Q. This will be a little bigger and easier to read, hopefully. 

11:32 5 

This is in your case, with your docket number, 

6 

submitted by Claude Lightfoot, your attorney, correct? 

7 

A . Yes , sir . 

a 

Q. And I wish you did have it in front of you, and I'll show 

9 

you mine. 

11:33 10 

A. I'll pull it out if it's -- 

11 

Q. But I would like you to Cell me where Fleet Credit Card is 

12 

listed in here on the schedule of your credic cards. 

1* 13 

A. Well, if- -it's not listed, it's not listed. 

14 

Q. So, you'll take my word it's not listed? 

11:33 15 

A. Yeah. 

16 

Q. Okay. 

17 

A. I don't know whether it was in existence, whether it was 

18 

paid off or not. I don't know anything about that. I mean, as 

19 

I'm sitting here, I don't recall. 

11:33 20 

Q. Well, whether it was paid off or not -- let's look at the 

21 

schedule -- I believe it's at Schedule F -- which lists 

22 

numerous credit cards -- 

23 

A . All right . 

24 

Q. -- such as American Express at Surety Bank, Bank of 

a 25 

Louisiana MasterCard, Chase Platinum MasterCard, Citibank 
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.4 1 

Advantage, Citibank Advantage. The list goes on. 

2 

A . Right . 

3. 

Q. This is in alphabetical order. Fleet does not appear, 

4 

correct? 

L 1 : 3 4 5 

A. Does not appear. 

6 

Q. And is it your testimony that if it was paid off it 

7 

wouldn't have to be on this list? If you had a zero balance on 

8 

the date this was filed, it wouldn't have to be on the list? 

9 

A. Well, it was not a — if there was no debt, they weren't a 

11:34 10 

credit, to my understanding. It says "creditors' names." The 

11 

ones you -- as I understood, the instruction was that you owed 

12 

money to. 

1 13 

Q. Well, when you use a credit card, it's an extension of 

14 

credit, correct? 

11:34 15 

A. Correct. 

16 

Q. So, you pay it? 

17 

A . Right . 

18 

Q. So, if it’s not on this list because it has a zero balance 

19 

and then you use it to go to JC Penney or the casino and you 

.1 : 34 20 

rack up credit on it, that's incurring credit, incurring debt? 

21 

A. That's incurring additional credit, correct. 

22 

Q. Okay. 

23 

JUDGE LAKE: Was credit extended on that account after 

24 

the date of the bankruptcy filing? 

s 25 

MR. FINDER: I think the evidence -- they were 
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1 J5 1 

showing. Judge, that the card was not listed but was used as a 

2 

credit card after the date of Che bankruptcy and the amended 

3 

petition of bankruptcy. 

4 

JUDGE BENAVIDES: So, it wasn't included in the list 

11:35 5 

of creditors while the card had been used before and before 

6 

the petition was filed and prior to the payment that was made 

7 

for the charge upon the card? 

8 

MR . FINDER : That * s correct . 

9 

JUDGE BENAVIDES: So, you're contending there was a 

11:35 10 

transaction existing -- 

11 

MR. FINDER: That's my next exhibit. 

12 

JUDGE LAKE: It was used -- I guess to follow up, and 

( 13 

it was used -after the bankruptcy filing? Is that what you 

14 

said? 

11:35 15 

MR. FINDER: Yes, sir. That's my next exhibit. 

16 

JUDGE LAKE: All right. Sorry. 

17 

BY MR. FINDER: 

18 

Q. From Exhibit 21, also -- 

19 

A. All right. 

11:35 20 

Q. — Bates Page 592, again, same account number. Fleet Credit 

21 

Card, your wife's name? 

22 

A . Right . 

23 

Q. Now, it shows here purchases and cash advances, $734.31, 

24 

correct? 

s 25 

A. Yes, sir. 
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, ,6 1 

Q. Do you see that? 

2 

Okay. And this credit card was used throughout 

3 

the month of May and June, correct? 

4 

You can see the entries on the left-hand side, 

11:36 5 

highlighted in the yellow, one of whom — one entry which is in 

6 

red for the Treasure Chest, which is a casino, is it not? 

7 

A. Yes, sir. 

8 

Q. And that's $174.99, correct? 

9 

A. That's what it says. 

11:36 10 

Q. So, if it's on this statement, that means there was an 

11 

extension of credit, correct? 

12 

A. That appears to be correct. 

i' 13 

Q. Okay. Moving on to the next month’s statement, also from 

14 

Exhibit 21, Bates Page 593, would you agree, Judge Porteous, 

11:36 15 

this is the same account, same account number? 

16 

A . (Nodding head . ) 

17 

Q. Is that a "yes”? 

18 

A. Yeah. 

19 

Q. Okay. And from June 15th to July 18th -- and this is the 

11:37 20 

best copy we have. So, I know it's a little hard to read. 

21 

This card was used, including for Harrah's in New Orleans, for 

22 

$91.99 and Treasure Chest for $68.99. I'll be happy to show 

23 

you this. 

24 

A. No. I'm satisfied that's what you're reading. 

i 7 25 

Q. All right. Judge Porteous, are you aware that -- strike 
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that. 

Let's go back, to the Chapter 13 schedules and 
plans, which, again, is from Exhibit 1, starting with Bates 
Number 91. 

Judge Porteous, would you agree that you did 
conceal assets and income from the bankruptcy estate and from 
your attorney by filing false and misleading schedules with the 
bankruptcy court and signing them under penalty of perjury? 

A. I would not agree with that. 

Q. All right. 

JUDGE BENAVIDES: Counsel, I hesitate to interrupt 
you. And perhaps you will get into this at a later time; but 
before we leave Fleet, your record evidence suggests that a 
number of charges on Mrs. Porteous' card prior to and during 
the time that the bankruptcy petition or case was on file -- 

MR. FINDER: Yes. 

JUDGE BENAVIDES: -- with the bankruptcy judge. Do 
you intend at a later time or not to present evidence with 
respect to payments made with -- during that period of time and 
when the payments were made and how the — and who made those 
payments? 

MR. FINDER: We do intend to show evidence that the 
card was paid off in full through a check by Rhonda Danos. But 
I'm just not there yet, but I will get there. 

JUDGE BENAVIDES: All right. So, you'll get to that 
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. , 0 1 

and who -- who authorized payments and things like that? 

2 

MR. FINDER: Yes, sir. 

3 

JUDGE BENAVIDES: The judge had mentioned something 

4 

about it was his wife's account, and I wanted to -- 

11.40 5 

MR. FINDER: That's correct. 

6 

JUDGE BENAVIDES: All right." 

7 

BY MR. FINDER: 

8 

Q. All right. Judge Porteous, again, from the Exhibit 1, 

9 

starting with Bates Number 91 -- 

11:40 10 

A. All right. 

11 

Q. -- the Chapter 13 schedule and plan, we've already talked 

12 

about? 

'( 13 

A. Yes, sir; 

14 

Q. Okay. Let's go through this for a moment. 

11:40 15 

Under Schedule B, "Personal Property." 

16 

A. All right. 

17 

Q. "Type of property, checking, savings, or other financial 

18 

accounts, certificates of deposit, shares in banks, savings and 

19 

loan, thrift, building and loan, homestead association, or 

11:41 20 

credit unions, brokerage houses, or cooperatives . "Did I read 

21 

that accurately? 

22 

A. Yes, sir. 

23 

Q. And you listed Bank One Checking Account 002379554. Is 

24 

that correct? 

ii 25 

A. That's correct. 
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Q. And the current value of that interest is $100, correct? 

A. Yes, sir. 

Q. And that's on Page 95? 

A. Bates Page 95. 

Q. Bates Page 95. Bates Page 96, Schedule B, Question 17, 
"Other liquidated debts -- other liquidated debts owing debtor, 
including tax refunds, give particulars." And in the next box, 
it’s checked off "none," correct? 

A. Yes, sir. 

Q. Attached to this exhibit, starting on Bates Page 112, the 
statement of financial affairs, are you familiar with that, 


A. Yes, sir-. 

Q. And on the last page of that statement of financial 
affairs, with Bates Number SC116? 

A. Right . 

Q. "I declare under penalty of perjury that I have read the 
answers contained in the foregoing statement of -financial 
affairs and any attachments thereto and they are true and 
correct," dated April 9th, *01, the date of the amended 
petition, signed by you and your wife, correct? 

A. Yes, sir. 

Q. So, you would agree with me, Judge Porteous, this is a 
document that had a jurat that required that it be signed -- 
well, that it be signed under penalty of perjury, correct? 
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3 1 

A. Yes, sir. You just read that. 

2 

Q. Right. There was another one. This -- that had to do with 

3 

statement of financial affairs. 

4 

On Page 111, "Declaration concerning debtors' 

11:43 5 

schedules," just about the schedules. Now, "Declaration under 

6 

penalty of perjury by individual debtor, " it states, "I declare 

7 

under penalty of perjury that I have read the foregoing summary 

8 

and schedules consisting of 16 sheets plus the line summary 

9 

page and that they are true and correct to the best of my 

11:43 10 

knowledge, information, and belief," dated April 9th, '01, 

11 

signed by you and your wife, correct? 

12 

A . Right . 

f'( 13 

Q. Isn’t it. true. Judge Porteous, that although you replied 

14 

"none" to "tax returns," that you and your wife filed for a 

11:44 15 

federal tax refund on March 23rd, 2001, in the 'amount of 

16 

$4,143.72, which was just five days before your original 

17 

Chapter 13 petition was filed? Do you recall that? 

18 

A. I know we filed for a tax refund. 

19 

Q. All right. Let me - show it to you. 

11:44 20 

Exhibit 24, do you recognize this as being your 

21 

1040 return? 

22 

A. Yes, sir. 

23 

Q. For tax year -- for 2000 -- 

24 

A. 2000. 

•4 25 

Q. -- correct? 
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_ ,4 1 

And this is Bates Page 600? 

2 

A . Right . 

3 

Q. This is going to be tough to read, but feel free to look at 

4 

your copy. 

11:45 5 

Under the section "Refund, " which is sort of cut 

6 

off on ray copy. Line 67a, "Amount of Line 66 you want refunded 

7 

to you, $4,143.72” -- 

8 

A, Yes, sir. 

9 

Q. -- correct? 

l 1 : 4 5 10 

It’s signed, again under penalty of perjury, by 

11 

you and your wife on March 23rd, 2001, correct? 

12 

A. Yes, sir. 

'< 13 

Q. And has -your occupation as judge and your wife -- your 

14 

wife's occupation as housewife? 

11:45 15 

A. Right. 

16 

Q. And this is on Page 601, correct, Bates page? 

17 

A. Yes, sir. 

18 

Q. March 23rd, 2001, less than a week before you filed 

19 

Chapter 13, correct? 

11:45 20 

A. Yes, sir. 

21 

Q. And on your schedule, you put that you had no refund? 

22 

A. When that was listed, you're right. 

23 

Q. Okay. .. From your Exhibit 25, from your Bank One bank 

24 

account, Judge G. Thomas Porteous, Jr., Account 6902379554 -- 

e 25 

actually, that number is a little bit different than the one 
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- 6 

1 

that was on the schedule. Maybe there was a typo. 



2 


If you look on Schedule B that we've 

read before, 


3 

this account starts with 002379554, but the actual 

statement 


4 

has 

a different few numbers that start. Probably just a typo, 

X 1 : 4 S 

5 

don 

*t you think? 



6 

A. 

I know there's bottom numbers on those checks. 

I always 


7 

called that account, I think, 00 . 



8 

Q. 

All right . Now, going back to this Exhibit 25 

- 


9 

A. 

Uh-huh. 


11:47 

10 

Q. 

And I regret that I can’t get this clearer; but 

it shows on 


11 

April 13th, a deposit of an IRS tax refund of $4,143.72, 


12 

correct? 



13 

A. 

Yes, sir-. 



14 

Q. 

And that deposit was April 13th? 


11:47 

15 

A. 

Yes, sir. 



16 

Q. 

Just four days after your amended return was filed, 


17 

correct? 



18 

A. 

Yes, sir. 



19 

Q. 

Your amended return was April 9th? 


11:47 

20 

A. 

Yes, April 9th. 



21 

Q. 

But nothing was mentioned on that return? 



22 

A. 

No. I know I called my -- I called Claude when 

I got it. 


23 

And 

by Claude, I meant Mr. Lightfoot. I'm sorry. 



24 

Q. 

You discussed that with Mr. Lightfoot? 


7 

25 

A. 

I did. 
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Q. Did he tell you not to put it on the return? 

A. No, no. I discussed that I received the refund, what 
should I do with it. 

Q. What did Mr. Lightfoot tell you? 

A. Said, "If the trustee didn't put a lien on it, put it in 
your account; but they may -- they may ask for it back." 

Q. But, Judge Porteous, that schedule was signed under penalty 
of perjury. 

A. It was omitted. I don't know how it got omitted. There 
was no intentional act to try and defraud somebody. It just 
got omitted. I don't know why. 

We had been fighting this, trying not to go into 
bankruptcy for a long time. And I don't know. It just didn't 
appear on the schedule. 

Q. Okay. 

JUDGE BENAVIDES: How many days before the schedule 
was made that omitted that was the request for refund made of 
the filing? 

MR. FINDER: ’About five days, five days from the 
original petition, your Honor. The schedule was on the amended 
petition and -- 

JUDGE BENAVIDES: Well, I'm trying to get the 
difference, in date between the date he signs the statement 
saying he has no refund coming -- 
MR. FINDER: Right. 
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JUDGE BENAVIDES: -- and the date that he asked for a 
refund from --on his tax return. 

MR. FINDER: Right. The original petition was 
filed -- it was about five days before the original petition. 
JUDGE BENAVIDES: All right. 

MR. FINDER: Right. And the''schedule was April 9th, 
but -- and it was listed --it was not listed on it. It was 
listed as "none." 

BY MR. FINDER: 

Q. Okay. Judge Porteous, let's go back to Schedule B, 
Question 2 — 

A. All right. 

Q. -- where.it says, "checking, savings or other financial 
accounts . " 

A. Right. - 

Q. And you listed a hundred dollars? 

A. Right. 

Q. Can you see -- okay. And again, this was in. April, right? 
A. Yeah. 

Q. Okay. April 9th? 

A. Yes, sir. 

Q. And we have --do you recall. Judge Porteous, owning a 
Fidelity money market account, Account Number 8-00^-114933-7? 

A. Right. 

Q. Okay. Let me show you. Judge Porteous, Exhibit 28. 
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. ,1 1 

A. All right. 

2 

Q. Which is your Fidelity money market account, correct? 

3 

A. Yes, sir. 

4 

Q. And this is for you and your wife, correct? 

n. si 5 

A . Right . 

6 

Q. The account number I just read, correct? 

7 

A . Right . 

8 

Q. Statement period March 21, 2000, through April 20th, 

9 

2000 — I'm sorry, 2001 through April 20th, 2001, correct? 

1 L : 5 1 10 

A . Right . 

11 

Q. And you see on March 28th, Check Number 581 for $283.42, 

12 

your balance, right? That was your balance in that account? 

( 13 

A. That's what it says, that's correct. 

14 

Q. Okay. Yet, on your bankruptcy schedule, you put that the 

11:51 15 

account -- this was the day before bankruptcy/ and on your 

16 

bankruptcy schedule you put you only had a hundred dollars in 

17 

the account, correct? 

18 

A. It appears this is the Fidelity account. 

19 

Q . Right . 

11:51 20 

A. And since it's not listed, for some reason it didn't 

21 

appear, apparently, on my bankruptcy, because only Bank One 

22 

appeared, it looks like. 

23 

Q . Okay . .. 

24 

A. Although, I thought I told Claude about all the -- I only 

5 2 25 

had two. 
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,2 1 

Q. Well, your attorney told you to get all your records -- 

2 

A . Right . 

3 

Q. -- and make -- 

4 

A. I could have sworn 

11:52 5 

Q. Correct. 

6 

A. I honestly believed we told Claude about Fidelity. There 

7 

was really no reason not to tell him about Fidelity. The 

8 

account at any given time which would have had the most money 

9 

would have been the Bank One account because my checks were 

11:52 10 

deposited in there. 

11 

JUDGE LAKE: Mr. Finder, I'm not clear. Are we 

12 

talking about the difference in the Bank One disclosure and -- 

( 13 

MR.. -FINDER: No. It wasn't listed, Judge, and was an 

14 

account -- there was more money than was listed on the 

11:52 15 

schedule . * 

16 

JUDGE LAKE: You're saying the account was not 

17 

disclosed at all? 

18 

MR. FINDER: I don't believe it was. 

19 

CHIEF JUDGE JONES: Fidelity or Bank One? 

11:52 20 

MR. FINDER: Bank One was -- Bank One was disclosed. 

21 

CHIEF JUDGE JONES: For too small an amount? 

22 

MR. FINDER: Right. 

23 

CHIEF JUDGE JONES: Fidelity was not disclosed? 

24 

MR . FINDER : Correct . 

3 25 

JUDGE LAKE: And where in the charge is Fidelity 
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referred to? That’s the question. 

MR. FINDER: I believe it was in -- on Page 12. It's 
not -- the name of the institution isn't in there, but 
that's 

JUDGE BENAVIDES: How much was in Fidelity at the time 
of the filing? 

MR. FINDER: The balance on the day before bankruptcy 
was $283.42. 

JUDGE LAKE: So, that's the last bullet point on Page 
12, is the Fidelity account? 

MR. FINDER: Yes, sir. 

JUDGE BENAVIDES: And, then, the one that was 

listed -- 

MR. FINDER: The Bank One for a hundred, .1 believe 
we'll have more evidence later on that. 

JUDGE BENAVIDES: Okay. That's not here yet, 

THE COURT REPORTER: I'm sorry, Judge? 

JUDGE BENAVIDES: That's not presently before us. I 
think Mr. Finder is saying he's getting to that later. 

MR. FINDER: Actually, in the charge, we had a balance 
of 280 and the actual amount was $283.42; so, there was a $3.42 
variance . 

BY MR. FINDER: 

Q. Now, Judge Porteous, we already discussed, from Exhibit 1, 
Bates Page 112, the statement of financial affairs and the 


Cheryl! K. Barron, CSR, CM, FCRR 


713.250.5585 



1359 


89 


-.H 1 

jurat that had to be -- it was being signed under penalty of 

2 

perjury. Do you remember that? 

3 

A . Right . 

4 

Q. Okay. And on this page it says, "Payments to creditors. 

11:54 5 

List all payments on loans, installment purchases of goods or 

6 

services, and other debts aggregating more than $600 to any 

7 

creditor made within 90 days immediately preceding the 

8 

commencement of this case . H 

9 

And then in parenthesis, "Married debtors filing 

11:55 10 

under Chapter 12 or Chapter 13 must include payments by 

11 

either /or both spouses whether or not a joint petition is 

12 

filed, unless the spouses are separated and a joint petition is 

$ 13 

not filed. " •' 

14 

Did I read that accurately? 

11:55 15 

A. You did. 

16 

Q. And where it requests the name and address of the 

17 

creditors, it just says "Normal Installments," correct? 

18 

A. Yes, sir. 

19 

Q. Let's go back to our Fleet Credit Card, Exhibit 29. 

11:55 20 

And, again, here is a -- sorry. I had the wrong 

21 

page. Give me a moment. Here it is. 

22 

This is the account number we discussed before. 

23 

correct, from the Fleet Credit Card for Mrs. Porteous? 

24 

A. Yes, sir. 

5 6 25 

Q. The balance of $1,088.41, correct? 
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.. ,5 1 

A. That’s what it says, yes, sir. 

2 

Q. That’s what it says. 

3 

And the date of this statement -- under the 

4 

account number, it has payment due date April 15th, 2001, with 

11:56 5 

a new balance of 1088.41, correct? 

6 

A. Yes, sir. 

7 

Q. Now, the next statement, for the end of March and April, 

8 

shows past due amount zero because of the previous balance a 

9 

thousand there was a previous balance of 1,088.41. Do you 

11:57 10 

see that? 

11 

A. All right. Yes, sir. 

12 

Q. And then there was a payment recorded by the credit card 

1 13 

company on March 29th, 2001? 

14 

A. All right. 

11:57 15 

Q. Of 1,088.41? 

16 

A . Right . 

17 

MR. FINDER: Your Honor, this is what you were getting 

18 

at a little earlier. 

19 

BY MR. FINDER: 

11:57 20 

Q. Plus charges -- new charges for GameCash. Is that a 

21 

casino? 

22 

A. Is what? I’m sorry. 

23 

Q . GameCash? 

24 

A . I'm sure it is . 

7 25 

Q. Biloxi, Mississippi? 
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1 

A. 

Sounds like it. 



2 

Q- 

And Beau Rivage Hotel in Biloxi, that's a casino, isn't it 


3 

A. 

It is. 



4 

Q. 

For $215.99 and $231, respectively, correct? 

1 1 : S 7 

5 

A. 

Yes, sir, that's 

what it reflects . 


6 

Q. 

So, that was not 

listed on your schedule, was it, that 


7 

payment? 



8 

A. 

No, sir. 



9 


JUDGE LAKE: 

Which payment? 

11:59 

10 


MR. FINDER: 

The Fleet. 


11 


JUDGE LAKE: 

Where — 


12 


MR. FINDER: 

I'm sorry? 

( 

13 


JUDGE LAKE: 

Where are you referring when you say. 


14 

"That payment was not 

listed on your schedule"? 

11:59 

15 


MR. FINDER: 

On page -- 


16 


JUDGE LAKE: 

Are you referring to the 1,088 payment? 


17 


MR. FINDER: 

That's correct;; 


18 


JUDGE LAKE: 

What about the subsequent payments? 


19 


MR. FINDER: 

Well, the 1,088, which was paid right 

11:58 

20 

before the bankruptcy 

was filed --at the time of the 


21 

bankruptcy filing, was not listed even though the schedule 


22 

called for all such payments prior to the filing of bankruptcy. 


23 

And 

this is the payment that -- 


24 


CHIEF JUDGE JONES: Well, then new charges were 

$ a 

25 

incurred at the casino? 
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..SB 1 

MR. FINDER: Among other places. 

2 

CHIEF JUDGE JONES: After -- yes, after. 

3 

Mr, Finder, we're going to take a break around 

4 

noon; so, you have about five minutes. 

11:58 5 

MR. FINDER: Okay. Thank you. 

6 

BY MR. FINDER: 

7 

Q. Judge Porteous, do you recall obtaining two 1,000-dollar 

8 

markers --we may have --we touched on this earlier -- 

9 

2,000 -- two 1,000-dollar markers from Grand Casino Gulfport on 

11:59 10 

or about February 27th, 2001, which were deposited against your 

11 

bank account on April 4th, one week after the filing of your 

12 

Chapter 13 petition? 

l( 13 

•• Do you have an independent recollection of that? 

14 

A. No, I do not have an independent recollection. 

11:59 15 

Q. Or five days before the amended .voluntary petition? 

16 

A. I do not have an independent recollection of that. 

17 

Q. All right. 

18 

MR. FINDER: Judges, this may be a good- place to stop 

19 

before I go on to the’ next area, as long as we're going to 

11:59 20 

break for lunch. 

21 

CHIEF JUDGE JONES: Okay. We'll take about an hour. 

22 

THE WITNESS: 1:00 o'clock, your Honor? 

23 

CHIEF JUDGE JONES: Yes, sir. 

24 

THE WITNESS: Judge, just for my own information, what 

.o 25 

time will we be going till today? I'm not -- 
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,.00 1 

CHIEF JUDGE JONES: We think until around 5:00. 

2 

THE WITNESS: Okay. I just was asking. That’s all. 

3 

CHIEF JUDGE JONES: Yes. 

4 

THE WITNESS: Thank you. 

1 2 ! 0 0 _ 5 

CHIEF JUDGE JONES: All right. Thank you. 

6 

We’ll be in recess. 

7 

( Recess taken from 12:00 p.m. to 1:05 p.m.) 

8 

CHIEF JUDGE JONES: Be seated, please. We're ready to 

9 

resume . 

01:04 10 

MR. FINDER: Your Honors, I would like to clarify a 

11 

couple questions you had asked me at the bench. 

12 

BY MR. FINDER: 

■* 13 

Q. Judge Porteous, let me call your attention again to 

14 

Schedule B. 

01:05 15 

JUDGE LAKE: I can't hear you. 

16 

MR. FINDER: Oh, I'm sorry. 

17 

JUDGE LAKE: Just pretend there is a whole platoon out 

18 

here awaiting your instructions. 

19 

JUDGE BENAVIDES: You may proceed, she has indicated 

0 1:0 5 20 

she'll be right back. 

21 

MR. FINDER: Oh, okay. Okay. Your Honors had asked 

22 

me a question regarding one of the matters about the Bank One 

23 

bank account, the hundred dollars. I don't recall which one of 

24 

you asked me, but it was in regard to Number 22 in the charge 

js 25 

on Page 12 ; and I wanted to clarify that . 
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BY MR. FINDER: 

Q. Judge Porteous, let me call your attention again, please, 
to Schedule B — 

A. Okay. 

_Q. -- Number 2, the check where you were asked to list your 

checking accounts. 

JUDGE BENAVIDES: I'm sorry, counsel. I can't hear 


you. 

MR. FINDER: I'm sorry. Judge. 

BY MR. FINDER: 

Q, Call your attention to Schedule B, where you're asked -- 
Number 2, where you're asked to list your checking accounts and 
I believe you put Bank One and a checking account number for 
$100, I believe we established that the account number had a 
typographical error and was close but not exact. 

Do you recall that? 

A. All I think that meant was that the --at the bottom of the 
check, the banks use additional numbers. I think it was 690 
would have been left out is all. 

Q. That's fine. You're correct. 

I'm going to show you now from Exhibit 27, which 
we've already referenced but I -- there's a line on here I had 
not referenced. This is from your Bank One statement. You can 
see your name on there with the actual account number; and the 
date of the statement is March 23rd to April 23rd, 2001. 
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Ob' 1 

It says, "Summary of Account Balance." The 

2 

balance as of April 23rd, which is the last day of the 

3 

statement period, was $5,493.91. April 23rd being five days 

4 

before the amended petition was filed, correct? 

01:07 5 

A . Correct . 

6 

Q. Moving up a little bit, I believe '"it says -- 

7 

A. Wait. I'm sorry. You said April 23rd being five days 

8 

before the amended petition was filed? 

9 

Q. I'm sorry. I'm wrong. It was after the amended petition 

01:07 10 

was filed. Forgive me. 

11 

Beginning balance, five fifty-nine oh seven; 

12 

ending balance 5493.91, correct? 

T 13 

A. Yes, sir--. 

14 

MR. FINDER: Your Honors asked- me to — a question 

01:07 15 

about Number 23 in the charge, appearing on Pages 13 and 14, 

16 

having to do with who paid the Fleet Credit Card. 

17 

BY MR. FINDER: 

18 

Q. Judge Porteous, I'm going to show you Exhibit 29. And, 

19 

again, to refresh your recollection, this is the account number 

01:09 20 

to your Fleet Credit Card with a balance of $1,088.41 on a 

21 

statement that is for the month of March. 

22 

You can see the account transactions, March 5th 

23 

through March 19th, correct? 

24 

A. Yes, sir. 

is 25 

Q. And the end -- and the new balance as of the -- this 
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. ja 1 

statement is $1,088.41. Did I -- 

2 

A . Yes . 

3 

Q. -- state that correctly? 

4 

Okay. That's Page 618. 

01:09 5 

A. All right. 

6 

Q. Page 620, another Fleet Credit Card statement for the same 

7 

account shows the payment of $1088.41, which Fleet recorded on 

8 

March 29th, correct? 

9 

A. Yes, sir. 

01:09 10 

Q. And that's one day after you filed the voluntary petition, 

11 

the first -- the original petition, correct? 

12 

A. The date they recorded it, yes. 

* 13 

Q. All right. Now showing you from Bates Number 619 -- 

14 

MR. FINDER: What's the exhibit number for this? 

0 1:09 15 

MR. WOODS: Twenty-nine, I believe. 

16 

MR. FINDER: Exhibit — 

17 

MR. WOODS: Twenty-nine. 

18 

MR. FINDER: --29. Right, 29. 

19 

BY MR. FINDER: 

0 1:0 9 20 

Q. Check Number 1660 on the account of Rhonda F. Danos, dated 

21 

3-23-01, right -- five days before bankruptcy? 

22 

A. All right. 

23 

Q. Payable to Fleet in the same amount, $1088.41, correct? 

24 

A. Yes, sir. 

.o 25 

Q. And here in the highlighted portion for the memo, where it 
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says "For," "Carmella Porteous." And it has the Fleet bank 
account number, correct? 

A. Yes. 

Q. So, it appears that Ms. Danos paid off Fleet, correct? 

A. Well, her check did, yes. 

Q. Her check did. 

Which would have preferred Fleet as -- which was 
paid off right before bankruptcy, as opposed to the other 
other creditors, correct? 

A. I presuppose [sic] so. I'm not -- 

Q. Now, why was it, sir, that Rhonda Danos happened to pay off 
your wife’s credit card days before you filed bankruptcy? 

A. I have no idea. I'm sorry. 

MR. FINDER: Did your Honors have any more questions 

about -- 

A. What date was that? I'm sorry, counselor. 

BY MR. FINDER: 

Q. The date of -- 
A. I have no idea. 

Q. Judge Porteous, was Rhonda Danos in the habit of paying off 
your wife's bills? 

A. No, not that I'm aware of. I mean, she's paid some bills 
for me , though . 

Q. But you're not aware of her paying your wife's bills? 

A. No. She didn't pay my wife's bill. A check paid it. 
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. .1 1 

Q. Well, the check is made payable to your wife's creditor, 

2 

Fleet . 

3 

A. Right, a check paid it. 

4 

JUDGE BENAVIDES: Can I see that check again? 

01:11 5 

MR. FINDER: Yes, your Honor. 

6 

JUDGE BENAVIDES : All right . " 

7 

MR. FINDER: Can you see? 

8 

BY MR. FINDER: 

9 

Q. Judge Porteous, did you ask Rhonda Danos to write that 

01:11 10 

check for payment of the Fleet account? 

11 

A. I have no recollection of asking her to do that. 

12 

Q, All right. Judge Porteous, on April 9th, 2001, when you 

13 

signed the statement of financial affairs in your bankruptcy 

14 

under penalty of perjury, which was on Exhibit 1, -Bates 

01:12 15 

Number 116, Item 8 talks about losses. 

16 

Do you --do you recall that independently, sir, 

17 

or do you have it in front of you? 

18 

A. I do not have that in front of me. -• 

19 

Q. All right. Can you read that? 

01:12 20 

A. Yes, sir. 

21 

Q. Okay. It asks you to list all losses for fire, theft. 

22 

other casualty, gambling within one year immediately preceding 

23 

the commencement of this case -- meaning your case -- or since 

24 

the commencement of this case. And I believe we read this 

13 25 

before, about married debtors filing under Chapter 12 and 
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Chapter 13. 

And you list "none, " correct? 

A. That's what's listed, correct. 

<3. Judge Porteous, do you recall that in the -- that your 
gambling losses exceeded $12,700 during the preceding year? 

A. I was not aware of it at the time, but now X see your 
documentation and that -- and that's what it reflects. 

Q. So, you -- you don't dispute that? 

A. I don't dispute that. 

0- Therefore, the answer "no" was incorrect, correct? 

A. Apparently, yes. 

Q. Even though this was signed under oath, under penalty of 
perjury, correct? 

A, Right. 

The casino, you don't .get a 'gratuitous statement 
every year from them. I mean, you would have to get it from 
them. '■ 

Q. You would have to ask for it? 

A, Yes. 

JUDGE LAKE: I couldn't hear. What you did you say? 
THE WITNESS: You have to ask -- they don't send a 
statement or anything. Judge. If you want to know your status, 
you can go ask them; but they don't routinely send -- in fact, 
they never send it out. 

JUDGE LAKE: Okay. But they -- if you call them, they 
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.. t 1 1 

will tell you? 

2 

THE WITNESS: What's that? I'm sorry. 

3 

JUDGE LAKE: If you call them, then they will tell 

4 

you? 

0 1 ; 1 4 S 

THE WITNESS: Yes, sir. I assume they would. 

6 

JUDGE LAKE: Okay. Thank you. 

7 

JUDGE BENAVIDES: How much was owing? 

a 

MR. FINDER: Sir? I’m sorry. 

9 

JUDGE PORTEOUS: Gambling losses. 

01:14 10 

JUDGE BENAVIDES: How much was the amount owing? 

11 

JUDGE LAKE: He said 12,700 the previous year. 

12 

MR. FINDER: Twelve thousand seven hundred. 

•' 13 

•• And we'll -- through our summary witness, we'll 

14 

get into more detail about gross versus' net; but for the 

01(14 15 

present purpose, that’s -- that's the information. 

16 

BY MR. FINDER: 

17 

Q. Judge Porteous, we've talked about your bankruptcy lawyer, 

18 

Claude Lightfoot, right? 

19 

A. Yes, sir. 

01:15 20 

Q. And we also mentioned earlier in our examination the fact 

21 

that Regions Bank, where you had done some business, was listed 

22 

as an unsecured creditor in the original voluntary petition, 

23 

correct? .■ 

24 

A . Right . 

5 25 

Q. Is it a fact, sir, that Circuit Judge W. Eugene Davis made 
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...15 1 

a finding of crime fraud as to attorney- client privilege as to 

2 

discussions between you -- discussions and documents between 

3 

you and Mr. Light foot regarding the Regions Bank? 

4 

A. That’s my understanding, correct. 

0 1 : 1 S 5 

Q. Let me show you what's been marked as Exhibit 12, an order. 

6 

which at the time it was under seal, the order of crime fraud. 

7 

Have you seen this order before? 

a 

A, I believe so. 

9 

Q. Okay. And the actual order for crime fraud was signed by 

01:16 10 

Judge Davis on October 19th, 2004. Is that correct? 

11 

A, That --if that's what it says, of course. 

12 

Q. October 19th, 2004? 

ft 13 

A. That's what it says. 

14 

Q. Okay. Therefore -- I wanted to establish that before I ask 

0 1 ; 1 S 15 

you questions -- 

16 

A. I understand. 

17 

Q. -- about this transaction. 

18 

You and Mr. Lightfoot agreed, at least by 

19 

December 21st, 2000 -- 

01:16 20 

MR. FINDER: I'm sorry. Can you hear me? 

21 

BY MR. FINDER: 

22 

Q. --by December 21st, 2000, to send out workout letters to 

23 

your various unsecured creditors, correct? 

24 

A. We talked about that, that's correct. 

.6 25 

Q. And the decision was made between you and Mr. Lightfoot to 
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. .7 1 

exclude Regions Bank, which was an unsecured creditor in the 

2 

amount of $5,000 plus finance charges, from the list of 

3 

unsecured creditors that received the workout letter, correct? 

4 

A. That’s correct. 

01:17 5 

Q. Showing you, sir, what’s been marked as Exhibit 5, on the 

6 

stationery of Claude Light foot to you' and Mrs. Porteous, dated 

1 

December 21st, 2000, "Regarding workout proposal." 

8 

"Dear Judge and Mrs. Porteous, I enclose a copy 

9 

of the letters and one copy of the attachments. I included 

01:17 10 

with each that have sent -- that I have sent to all the 

11 

unsecured creditors with the exception of Regions Bank, which 

12 

we wanted to exclude." 

tv 13 

•• Did I read that accurately? 

14 

A. You did. 

0 1:17 15 

Q. Signed by Mr. Light foot, correct? 

16 

A . Right . 

17 

Q. On *■ on a copy. This is Bates Number 296. 

18 

297, Bates Number 297, is a sample- letter that 

19 

went to Bank of Louisiana MasterCard. Are you familiar with 

0 1:19 20 

that? 

21 

A. I’ve seen - - I don't know if I'm familiar with that 

22 

exactly, but I think they all said the same thing. 

23 

Q. Now, we’ve talked about the Fleet Credit Card, also; and 

24 

here are the lists of credit -- unsecured creditors that were 

a 25 

listed in Mr.’ Lightfoot's letter. 
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.,18 1 

Fleet is not on here, is it? 

2 

A. It is not. 

3 

Q. Okay. But of those that are listed, the 13, Mr. Lightfoot 

4 

totals them up to a sum of $182,330.23 in credit card debt, 

01:18 5 

correct? 

6 

A . Right . 

7 

Q. Mr. Lightfoot goes on in his letter to tell these unsecured 

8 

creditors they should accept the workout proposal and there 

9 

would be a - the universe of cash available to pay them out is 

01:19 10 

$39,398.90, which represents about 21 percent of the balances, 

11 

correct? 

12 

A. That's what it says, correct. 

’( 13 

Q. Right. 

14 

Also, it says Regions Bank was being excluded. 

01:19 15 

And, in fact, Regions Bank is not listed anywhere in the 

16 

letter, is it? 

17 

A. That's right. 

18 

Q. The loan with Regions Bank -- and I'll show you Exhibit 4. 

19 

A. All right. 

o l ; 1 9 20 

Q. The loan with Regions Bank, the original loan -- 

21 

A. Yes, sir. 

22 

Q. -- was for $5,000 plus a finance charge of $30; and it was 

23 

taken out -on January 27, 2000, correct? 

24 

Boy, it's hard to read. 

o 25 

A . You * re right . 
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.0 1 

Oh, yeah, that's better. 

2 

Yes, sir, it says -- 

3 

MR. FINDER: Can you all see? 

4 

BY MR. FINDER: 

01:20 5 

Q. And this Account 436-64-1366 represents the account for 

6 

that loan, right? 

7 

A. Yes, sir. 

8 

Q. And you are the borrower? 

9 

A. That's correct. 

01:20 10 

Q. You are the borrower, and the lender is Regions Bank. Have 

11 

I read that correctly? 

12 

A. Yes, sir. 

0 13 

Q. All right. And this is on Bates Number 272. 

14 

A. All right. 

01:20 15 

Q. In fact, sir, you signed the note, correct? 

16 

A. Yes, sir. 

17 

Q. That's your signature, right? 

18 

A. Yes, sir. 

19 

Q. And that's on Page 273. 

01:20 20 

On the workup papers for this loan, it says 

21 

the -- again, same account number, same principal, loan date. 

22 

etcetera, which matures July 24th, 2000. 

23 

A. All right. 

24 

Q. Primary purpose of the loan is a personal loan, correct? 

25 

A . Uh-huh . 
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. . .1 1 

Q. Stated purpose, "Tuition for son," correct? 

2 

A. Uh-huh. 

3 

Q. Now, who was the son for whom you were asking for tuition? 

4 

A. Timmy or Tommy, I would think. 

0 1 ; 2 1 5 

THE REPORTER: I’m sorry? 

6 

JUDGE PORTEOUS: Timothy or Tommy. 

7 

BY MR. FINDER: 

8 

Q, But you're not sure sitting here today? 

9 

A. Sitting here today, I don't know. 

0 1 ; 2 1 10 

Q. Okay. There was a statement in the middle of the workout 

11 

paper -- I'm sorry -- the loan application paper, "Financial 

12 

Condition. " 

t 13 

•• I'll read it. "By signing this authorization, I 

14 

represent and warrant to lender that the information provided 

0 1:21 15 

above is true and correct and that there has been no federal 

16 

material adverse change in my financial condition as disclosed 

17 

in my most recent financial statement; to lender." 

18 

This authorization is dated June January 27, 

19 

2000, signed by you, correct? 

01:22 20 

A. Yes, sir. 

21 

Q. And that's on Page 274 -- 

22 

A. Yes, sir. 

23 

Q. -- right? 

24 

CHIEF JUDGE JONES: Is that 2000 or 2001? 

■ 2 25 

MR. FINDER: 2000. 
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\ _ 2 1 

THE WITNESS: 2000. 

2 

MR. FINDER: I'm building up to it. 

3 

CHIEF JUDGE JONES: I see. 

4 

BY MR. FINDER: 

01:22 5 

Q. On this other loan -- page to the loan application, dated 

6 

January 24th, it says -- and this is a little hard to read, but 

7 

follow with me -- "In the last ten years, have you been 

8 

bankrupt or are you in the process of filing bankruptcy?" And 

9 

it's checked off, "No." 

01:22 10 

A. Right. 

11 

Q. And that’s accurate, correct? 

12 

A. I believe so. 

r T i3 

Q. That was Page 276. 

14 

A. Yes, sir. 

01:22 15 

Q. Now, this loan got extended a couple of times, right? 

16 

A. I don't recall, but was that a 60 -- a six — 

17 

Q. Six months. 

18 

A. Six months. Had to have gotten renewed at least once. 

19 

Q. Okay. Well, let's talk about the renewal. 

01:23 20 

Here's the loan date, 7-24. It's the same amount 

21 

plus another $30 for the loan fee? 

22 

A . Right . 

23 

Q. So, it-'s the same loan because -- I believe it's the same 

24 

account number. 

3 25 

A. It is. 
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Q. All right. To you from Regions Bank. Everything else is 
pretty much the same on this page, correct? 

A. Right. 

Q. And that page being 279? 

A. Yes, sir. 

MR. FINDER: I'm sorry. Judges. It’s 279. 

BY MR. FINDER: 

Q. This loan is also signed by you, correct? 

A. Yes, sir. 

Q. And on the loan request it says, "Renewal of existing," 
right? 

A. Yes, sir. 

Q. And the -loan officer --or the branch -- who happens to be 
the branch manager, I believe, Loretta Young, correct? 

A. Yes, sir. 

Q. As part of this loan package, you filled out the 
information page, for, again, personal loan? 

A . Right . 

Q. "Specific Purposed" now it says, "Refinance existing." So 
that’s still for your son’s tuition, correct? 

A. Yes, sir. 

Q. And the financial condition, you have still signed it? 

A. Yes, sir. 

Q. And this is July 24th, 2000? 

A . Right . 
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1 1 

Q . Let 1 s j ump ahead . 

2 

That was the first extension? 

3 

A. Yes, sir. 

4 

Q. Showing you now Bates 288, the second extension. 

0 1 : 2 <1 5 

A. Yes. 

6 

Q. This loan is dated January 17th, 2'001, correct? 

7 

A. Yes, sir. 

8 

Q. Matures July 17th, 2001? 

9 

A. Yes, sir. 

01:25 10 

Q. Now, January 17th, 2001, was a couple months before 

11 

bankruptcy, correct? 

12 

A. Ultimately, yes. 

l'l 13 

Q . Yes . 

14 

And, again, the rest of the terms are very 

0 1:25 15 

similar to the original and first extension, right? 

16 

A. Yes, sir, it appears to be. 

17 

Q. Okay. However, on January 17th, ‘you had already engaged 

18 

Mr. Light foot to be your bankruptcy attorney, correct, because 

19 

we just saw the letters that went out for December? 

0 1:2 5 20 

A. I retained him to try and work out my debt and, if it 

21 

couldn't be worked out, to maybe consider bankruptcy. 

22 

Q . Right . 

23 

A . Correct . 

24 

Q. And on this loan, the second extension, you signed it? 

5 25 

A. Yes. 
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. .5 1 

Q. And on the workup sheet to process the loan, again, by 

2 

Loretta Young? 

3 

A . Right . 

4 

Q . Your name? 

01:26 5 

A . Right . 

6 

Q. Same account number but here it says, "In the last — In 

7 

the last ten years, have you been bankrupt or are you in the 

8 

process of filing bankruptcy?" And now it's checked "No"? 

9 

A. Right. 

01:26 10 

Q. In fact, by this time you had already — as you just 

11 

stated, you had already talked to Mr. Light foot about trying to 

12 

work it out or going bankrupt, correct? 

* 13 

A . That ' s correct . 

14 

Q. So, that's a false statement, is if not? 

01:26 15 

A. I didn’t mean it to be false, because T wasn't in the 

16 

process of declaring -- I was doing everything I could not to 

17 

file a bankruptcy. That's why I attempted for so long to do a 

18 

workout . 

19 

Q. But this is dated in January? 

01:26 20 

A. Right. We had not filed the bankruptcy. 

21 

Q. You hadn't filed yet. 

22 

A. I think the letters may have just gone out previous to 

23 

that . 

24 

Q. Okay. Let's look at the next page. Page 291 -- sorry. 

16 25 

The page we just referenced was Page 290? 
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A . Right . 

Q . Let ' s move to the next page . . 

"Financial condition, by signing this 
authorization, I represent and warrant to lender that the 
information provided above is true and correct and there has 
been no material adverse change in my "financial condition. " 

Now, there had been a material adverse change in 
your financial condition, hadn't there, since the last time you 
received the loan from the bank? 

A. I probably stood at the same amount of debt that I had when 
I got the loan., but was I now in the process of trying to work 
out a settle -- a payoff, yes. 

Q. I'm sorry, sir. Maybe it's the way I asked the question. 
Let me try it again. 

Since your last -- since the' ‘ last time you took 
an extension on this loan, your financial condition had stayed 
the same or deteriorated; it hadn't gotten any better, had it? 
A. Hadn't gotten any better, that's correct. 

Q. So, if you were in the banker’s shoes, you would have no 
reason to know that you were contemplating bankruptcy or 
contacting bankruptcy counsel, because you have checked off on 
this sheet that there's been no material change, correct? 

A. I would have to object to that question. You're asking me 
to presuppose my -- 

Q. You're right and -- you’re correct, and I withdraw the 


i Cheryll K. Barron, C5R, CM, FCRR 


713.250.5585 



1381 


m 


. a 1 

question. 

2 

A . Thank you . 

3 

Q. That is Page 291. 

4 

A. Right. 

a 1 : 2 B 5 

Q. Well, we know that Regions Bank eventually was given notice 

6 

of the bankruptcy, as were all -- 

7 

A . They were . 

8 

Q. -- the other unsecured creditors, correct? 

9 

A . They were . 

01:28 10 

Q. But by then, Regions Bank had already given you a loan and 

11 

two extensions, correct? 

12 

A. Yes, sir. 

'( 13 

Q. And when your bankruptcy 

14 

MR . FINDER: I'm referring to Exhibit 1, Bates 

01:20 15 

Number 27. 

16 

BY MR. FINDER: 

17 

Q. When the trustee filed its final 'report in your bankruptcy, 

18 

where it says this case is completed, final meeting of 

19 

creditors, et cetera, "it lists Regions Bank, does it not, 

01:29 20 

Number 23? 

21 

A. Yes, sir. 

22 

Q. And Regions Bank is getting a percentage of its outstanding 

23 

debt as an. unsecured creditor at 34.55 percent, correct? 

24 

A . Right . 

ra 25 

Q. Which means Regions Bank only got $1,782.43 in this 
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bankruptcy, correct? 

A. That's — that’s exactly what those documents show. 

Q. But, again, when you applied for the last extension, 
Regions Bank had no idea that you were -- that you were 
discussing your financial condition with bankruptcy counsel, 
correct? 

A. They did not. 

Q. Regions Bank didn't ask you for any kind of collateral to 
collateralize the loan or move itself up from an unsecured 
creditor to a higher level, did it? 

A. No. Mr. Butler was a friend. No, they didn't. 

Q. Mr. Butler/ for the record, is Ed Buddy Butler, correct? 

A . Yes . 

Q. And you didn't tell him Mr. -- even’ though he was a friend, 
you didn't tell him that you were having financial problems, 
did you? 

A. No, I did not. 

Q. In fact, you and Mr. Butler even go to the same church, 
right? 

A. I can't say we haven't been to a church together. I don't 
know that we go to the same church. It's possible. 

Q . Okay . 

A. I may .have seen Buddy. 

Q. Moving on, back to the workout letters that Mr. Light foot 
sent out -- and, again, we're talking about Exhibit 5. 
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. a 0 1 

A. Uh-huh. 

2 

Q. With the exception of Regions Bank? 

3 

A. Right. 

4 

JUDGE LAKE: What exhibit are you looking at now? 

0 1 : 3.0 5 

MR. FINDER: Exhibit 5. 

6 

JUDGE LAKE: Okay. 

7 

MR. FINDER: I am going to work backwards. We just 

8 

talked about 5, and we're on it again. 

9 

JUDGE LAKE: All right. 

01:31 10 

A. Is that Exhibit 5, counselor? 

11 

BY MR. FINDER: 

12 

Q. Yes, sir. 

13 

A. Or your -Bates Number 5? 

14 

Q. No. Exhibit 5, Bates Number 296. 

01:31 15 

A. Okay. I just -- I saw an "SC" up at the top. 

16 

Q. And I think we may have discussed this briefly; but 

17 

Mr. Lightfoot listed approximately a 'hundred eighty --a little 

18 

over $182,000 in unsecured credit card -- 

19 

A. Right. Right. 

01:31 20 

Q. Right? 

21 

When bankruptcy was filed and then your amended 

22 

bankruptcy, you have Schedule F - - 

23 

A . Right 

24 

Q. — from Exhibit l. Bates Number 102; and here Mr. Lightfoot 

l l 25 

actually lists every single credit card that you've told him 
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. 1 1 

about, right? 

2 

A. Yes, sir. 

3 

Q. Because he can't list credit cards that he doesn't know 

4 

about, he relies on you and/or Mrs. Porteous to give him the 

0 1:32 5 

financial picture so he can make a true and correct listing on 

6 

here? 

1 

A . That ' s correct . 

8 

Q. Of course. Fleet, as we determined earlier, is not on it? 

9 

A. It's not on it. 

0 1:32 10 

Q. Okay. I believe -- and just by manual counting, there are 

11 

now 15 credit cards. And I -- you can take my word for it or 

12 

I'll hand you the exhibit and you can count them up. 

f 13 

A. I have no reason to doubt your representation. 

14 

Q. And now -- and now Regions Bank -- ' 

01:32 15 

A. Right. 

16 

Q. --is also listed, for $5,000, correct? 

17 

A. Yes, sir. 

18 

Q. More importantly, the amount of unsecured debt has gone up 

19 

to 196,000, correct? 

0 1 : 3 2 20 

A. Yes, sir, that’s what it says. 

21 

Q. That's from the workout letter, where it was less? 

22 

A. Whatever it was, yeah. 

23 

Q. You were a federal judge at this time, of course? 

24 

A . Right . 

3 2 25 

Q. And you filed a financial disclosure report for calendar 
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.2 1 

year 2000 and -- on May 10th, '01, correct? 

2 

A . Right . 

3 

Q. I’m referring to Exhibit 3, Bates Number 20 I'm sorry, 

4 

2 -- 

01:33 5 

A. 00239. 

6 

Q. 239. 

7 

And this is your disclosure, is it not, sir? 

8 

A. Appears to be, of course. 

9 

Q. Well — 

01:33 10 

A. It is . I mean, it says it's me. 

11 

Q. Let’s look at the last page, Bates Number 242. 

12 

A . That 1 s me . 

* 13 

Q. That’s your signature, right? 

14 

A. (Nodding head) . 

01:33 15 

Q. Okay. Now, here, under Section .VI -- Homan Numeral VI, I 

16 

believe, "Liabilities” -- 

17 

A. Yes, sir. 

18 

Q. -- you list but two credit cards: MBNA credit card, Value 

19 

Code J; and Citibank credit card, Value Code J? 

01:33 20 

A. Right. 

21 

Q. And the legend on the bottom that has "Value Code" says, 

22 

"J, $15,000 or less," correct? 

23 

A. Right „ 

24 

Q. So, according to your financial disclosure, your 

m 25 

liabilities did not exceed $30,000, correct? 
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A. According to the disclosure. 

Q. Okay. Now, according to the disclosure, you have to 
certify these. Isn't that right, Judge? 

A . Right . Right . 

Q. And I believe it says, "I certify that all information 
given above, including information pertaining to my spouse and 
minor dependent children, if any, is accurate, true, and 
complete to the best of my knowledge and belief, and that any 
information not reported was withheld because it met applicable 
statutory provisions permitting nondisclosure,” with your 
signature and signed on the 10th of May, 2001, correct? 

A. Yes, sir. 

Q. It also -says that, "Any individual who knowingly and 
willfully falsifies or fails to file this report may be subject 
to civil and criminal sanctions,” citing -- citing 5 United 
States Code Appendix, Section 104, which I believe we covered 
earlier this morning, correct? 

A. I believe we did. 

Q. All right. Well, ' Judge Porteous, you listed, as I said, 
two credit cards, which you have admitted to, MBNA and Citi? 

A. Right. 

Q. In fact, if we go back to Schedule F of Exhibit 1, starting 
on Bates Number 102, you have not just a Citibank account; but 
you have -- one, two -- three Citibank accounts, right? 

A, There are three accounts. I don't know if they were in my 
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j 5 1 

name or my wife's; but, yeah, there were three Citi. That's 

2 

what listed. 

3 

Q. Right. But, again, you filed jointly? 

4 

A. Yeah. But I'm just saying I -- there are three accounts 

35 5 

1 isted . You ' re correct . 

6 

Q. The first one under Number 4 -- tfie next one under 4, is 

7 

$23,987 and change, correct? 

8 

A. I can't see it because your arm is there. 

9 

Q. I'm sorry. 

3 6 10 

A. But, again, whatever is reflected is reflected. 

11 

Q. The second one to Citi is $20,719.58? 

12 

A . Right . 

13 

Q. The third one is -- the third Citi account -- 

14 

A. Right . 

3 6 15 

Q. 17,711.35. 

16 

These are both on Pages 102 and 103 of the 

17 

exhibit, that being Exhibit 1. 

18 

Similarly, going back, you say -- .you list an 

19 

MBNA credit card, again, just like Citi, $15,000 or less debt. 

3 6 20 

Now, the debts for all of the three Citi accounts 

21 

exceeded 15,000, didn't they? 

22 

A. Yes, sir. 

23 

Q. MBNA does have one less than 15,000. It has one for 

24 

$3,212.80, right? 

•7 25 

A. Yes. 
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Q. But it also has a second one at $30,931.02, correct? 

A. Yes, sir. 

Q. Therefore, Judge Porteous, your certification of the --of 
your liabilities that you signed on April 10th -- 
A, May 10th. 

Q. I'm sorry. May 10th. Forgive me 7 
-- was false, correct? 

A. It was not correct. It was not accurate, correct. 

JUDGE BENAVIDES: Which of the financial reports -- 
which year are you -- 

CHIEF JUDGE JONES: Year 2000. 

JUDGE BENAVIDES: 2000 -- of course, if it was filed 
in 2001, it would refer to the calendar year ending 2000. 

MR. FINDER: Correct. 

JUDGE BENAVIDES: All right- 

MR. FINDER: For calendar year 2000, that is on 
Page 239. That is correct, your Honor. 

BY MR. FINDER: 

Q. Judge Porteous, over the years, how much cash have you 
received from Jake Amato and Bob Creely or their law firm? 

A. I have no earthly idea. 

THE REPORTER: I'm sorry? 

MR. FINDER: I'm sorry. Jake Amato, A-M-A-T-O. Jacob 
Amato, Robert Creely, C-R-E-E-L-Y, or their law firm. 

BY MR. FINDER: 
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9 

1 

Q. Amato & Creely, I believe they are called. 


2 

A . Right . 


3 

Q. Is that correct? 


4 

A. Yeah. 

0 1:39 

5 

Q. You do not know how much you've received from them? 


6 

A. I do not. 


7 

Q. Those men or their -- and/or their firm, correct? 


8 

A. That * s correct . 


9 

Q. It could have been $10,000 or more. Isn’t that right? 

0 1:39 

10 

A. Again, you're asking me to speculate. I have no idea is 


11 

all I can tell you. 


12 

Q. When did you first start getting cash from Messrs. Amato, 

4 

13 

Creely, or their law firm? 


14 

A. Probably when I was on state bench.- 

0 1:39 

15 

Q. And that practice continued into 1994/ when you became a 


16 

federal judge, did it not? 


17 

A. I believe that's correct. 


18 

Q. Now, when Messrs. Amato and Creely -- and I’m only talking 


19 

about them right now -- 

0 1:39 

20 

A. I understand. 


21 

Q. -- and their law firm, not -- we'll talk about others 


22 

later. But when those men gave you money, did you consider it 


23 

a gift ora loan or income? 


24 

A. I never considered it income. It was either a gift or a 

1 0 

25 

loan. 
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Q. Okay. If it was a loan, did you ever pay it back? 

A. No, I didn't. 

Q. Then, it became income, correct? 

A . I don 1 1 know . 

Q. Well, again, your Honor, I don't want to argue with you; 
but 

A. I'm not arguing with you. 

Q. -- if X loan you a hundred dollars and you don't pay it 
back, that becomes income, correct? 

A. It still may be a gift. 

Q. If it was a loan and it's not forgiven as a gift, then it's 
income, correct? 

A. Right. 

Q. But none of that ever appeared in your federal tax 
return -- ’’ 

A. No -- 

Q. --as income, correct? 

A. -- it did not. 

Q. Now, if it was a gift, it would have been on your financial 
disclosure reports for 1994, which starts at Bates 215; 1995, 
which starts at Bates 219; 1996, which starts at Bates 223; 
1997, which starts at Bates 227; 1998, Bates 231; through 1999, 
Bates 235 ,„ which we already reviewed. 

I could show you these, Judge Porteous; but I'll 
just ask you the question. Did you ever list any gifts from 
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1 1 

Amato or Creely, cash gifts, in any of these financial 

2 

disclosures? 

3 

A. No. 

4 

Q. But you certified every one as being true and correct? 

0 1:41 5 

A. Correct. 

6 

Q. And there was an omission, then, Correct? 

7 

A. Not that I'm aware of. 

8 

Q. Well, if someone gave you money during those years and it 

9 

was more than $250, wouldn't that be reportable? 

0 1 j 4 1 10 

A. I do not recall receiving any cash from them during that -- 

11 

Q. Do you recall in 1999, in the summer, May, June, receiving 

12 

$2,000 for them? 

( 13 

A. I’ve read Mr. Amato’s grand jury testimony. It says we 

14 

were fishing and I made some representation that I was having 

01:42 15 

difficulties and that they loaned me some money or gave me some 

16 

money. 

17 

Q. You don't -- you're not denying it; you just don't remember 

18 

it? 

19 

A. I just don't have"any recollection of it, but that would 

01:42 20 

have fallen in the category of a loan from a friend. That's 

21 

all. 

22 

Q. Has the loan ever been paid back -- 

23 

A. No. .. 

24 

Q. --if you got it? 

i2 25 

A. No. 
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JUDGE BENAVIDES: Were any loans reported on the 
disclosure statements? 

MR. FINDER: No, sir. 

THE WITNESS: I believe -- I'm not sure, but I don't 
know the reported amount on the loans . 

JUDGE BENAVIDES: But whether' a loan or a gift, it 
wasn ' t - - it wasn ’ t — 

THE WITNESS: It wasn't reported. 

JUDGE BENAVIDES: --to the extent that they might 
exist, they weren't reported, either as a loan or a gift? 

THE WITNESS: That's correct. Judge. 

MR. FINDER: Right. 

BY MR. FINDER: 

Q. The exhibits that I just talked about, the years 1994 
through ' 99 , all have sections on liabilities and those are not 
reported? 

A. That's right. 

Q. If I misstate, please correct me. 

A. No. You're correct. 

Q. Other than gifts of cash, did you ever fail to report -- 
from lawyers or others, not just Creely and Amato or their law 
firm, but anybody else, not including your personal family 
members cash gifts for entertainment or family needs, 
including but not limited to hunting trips, fishing trips, 
airfare, lodging, dining, trips out of the country or out of 
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state, such as Washington, D.C. or Las Vegas, parties for your 
children, stipends for your children, tuition for your 
children, car notes, mortgage payments, or gambling expenses 
for you or your wife? 

A. I'm sure I didn't include anything on that. 

Q. And I have the reports here if you want to refresh your 
recollection . 

A. I understand. 

Q. Did you ever report gifts that your court staff may have 
received along with you, such as dining, travel, or 
entertainment ? 

A. I'm sure I didn't. 

Q. And I could go through that for every one of these 
reporting years, but would that be -- your answer be the same 
for years 1994, 19 -- through 1999 inclusive? 

A. I absolutely agree that that's what those documents show 
and certify. 

JUDGE BENAVIDES: You're referring to the same 
questions as to reporting on those other years? 

MR. FINDER: Yes, sir. 

JUDGE BENAVIDES: All right. Counsel, with respect to 
that last question, was -- was there an exception -- I thought 
there was. a report of a couple of fishing -- hunting trips or 
fishing trips . 

MR. FINDER: I believe those were Bar -- related to 
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s 1 

Bar associations, but let me look quickly so X don’t make a 

2 

mistake. 

3 

JUDGE BENAVIDES: I thought there were a couple of 

4 

trips that he reported, at least in the exhibits that I saw. 

0 1 s 4 5 5 

MR. WOODS: Two hunting trips. 

6 

JUDGE BENAVIDES: Two hunting* trips. 

7 

MR. WOODS: Rowan and the other 

8 

THE REPORTER: I'm sorry? 

9 

MR. WOODS: I'm sorry. 

01:45 10 

THE WITNESS: There were two included in the original 

11 

complaint filed by Justice, but not included in the ultimate 

12 

charge from the Court. 

13 

BY MR. FINDER: 

14 

Q. In the documents that I referred to-, I didn't see hunting 

0 1 : 4 S 15 

trips. I've seen reimbursements from Bar associations, but not 

16 

hunting trips,- and if I missed it, please correct me. 

17 

A. We had 

18 

MR . WOODS: Judge Porteous is correct. ..There are two 

19 

instances on his financial disclosure forms where he reports a 

0 1:46 20 

Rowan -- Rowan Drilling Company trip. 

21 

THE WITNESS: "Rowan." Yeah. 

22 

MR. WOODS: And one other, Diamond. 

23 

THE REPORTER: I'm sorry? 

24 

THE WITNESS : Diamond . 

is 25 

MR. WOODS: Diamond Drilling Company. 
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1 JUDGE BENAVIDES: So, with those exceptions, there was 

2 no reports -- 

3 MR. WOODS: Yes. 

4 JUDGE BENAVIDES: -- of loans or gifts or anything 

5 with respect to hunting trips or any of these other things, 

6 with the exceptions of those ones? 

7 MR. WOODS: That's correct. There are none except 

8 those two . 


<? 
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MR. FINDER: And I'm still looking, and I haven't seen 
them. So, I'm not sure if it's for these years or not; but I 
think -- 

JUDGE BENAVIDES: I don't know. It may be a 

different reporting period. 

(Sotto voce discussion between counsel) 

BY MR. FINDER: 

Q. Judge Porteous, I'm going to show you from Exhibit 20 -- 
MR. FINDER: Bates Number 585, your Honors. Let me 
make this smaller. 

BY MR. FINDER: 

Q. Do you recognize this, sir, a casino credit application for 
Harrah's casino? 

A. Yes, sir, that's what it says. 

Q. Okay. ..And the purpose of this is what? 

A. To be able to sign markers. 

Q. Correct. 
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. . . B 1 

And it is dated April 30th, 2001, correct? 

2 

A . Right . 

3 

Q. And that is just two days -- three days -- March has 31 

4 

days -- three days after bankruptcy, correct? 

0 1:49 5 

A. Yes, sir. 

6 

No. Wait. 

7 

MR. WOODS: April. 

8 

BY MR. FINDER: 

9 

Q. April. I'm sorry. 

01:49 10 

After your -- forgive me. After your amended 

11 

petition, it was a couple -- two and half, three weeks after 

12 

your amended petition? 

( 13 

A. Yes, sir-. 

14 

Q. You list under "Financial Information" income of over a 

01:49 15 

hundred thousand -- .. 

16 

A . Right . 

17 

Q. --in salary. 

18 

Over $250,000 in a home? 

19 

A. Right. 

01:48 20 

Q. Indebtedness, zero, correct? 

21 

A. That's not my handwriting. I don't — I don't know who 

22 

filled that out. 

23 

Q. Is this your handwriting? 

24 

A. That is. 

1 9 25 

Q. So, you don't know -- 
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A. That is not my handwriting. 

Q. Well, when you signed this, was there anything on there? 
Did somebody put it on there after you signed it? 

A. I have -- cannot tell you that. I don't know that. But 
that is not my handwriting. 

Q . And -- 

A. If I look, at the rest of it, I can tell you if it is. 

Q. Well -- {Indicating) . 

A. The rest of it -- now, don't — okay. You get towards the 
top , that ' s 

JUDGE BENAVIDES: There's a certification above your 
handwriting. "I certify that I reviewed all the information 
provided above and it is true and accurate." 

THE WITNESS: I don't -- yeah. Judge. I'm just saying 
it's not my handwriting is all. 

BY MR. FINDER: 

Q. So, even though it's certified as. being true and correct, 
you don't take responsibility for the indebtedness 
A. I don't know that "that was on there when I signed it. I 
just don't have any recollection. 

Q. We talked about Messrs. Creely and Amato and their law 
firm, the law firm of Creely & Amato. 

A. Right. _ 

Q. Mr. Creely is what kind of a lawyer? What kind of a 
practice would you say he has? 
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. J 1 

A. Over the years, I think it's changed. Now he -- he was 

2 

in -- for awhile into multidistrict litigation, complex 

3 

litigation, class action type litigation. 

4 

Q. Mr. Amato started off pretty much as a personal injury 

01:50 5 

lawyer, didn't he? 

6 

A, Yeah. 

7 

Q. And throughout most of his career considered himself -- 

8 

A. I think he was a personal injury lawyer. I never knew Jake 

9 

to take a divorce case or anything like that. 

0 1 i 5 0 10 

Q. And nor did he practice that often in federal court. 

11 

correct? As far as you know? 

12 

A. As far as I know. 

if 13 

Q. Other than Messrs. Creely and Amato and their law firm, we 

14 

talked about other lawyers in this case', such as Mr. Levenson. 

01:51 15 

Have you received any cash from Mr. .Levenson? 

16 

A. No, not that I -- to the best of my knowledge, I have never 

17 

received any cash from Mr. Levenson. *• 

18 

Q. But Mr. Levenson, along with Messrs, Creely .and Amato, it 

19 

would not be uncommon for them to take you out to lunch? 

01:51 20 

A. That's correct. 

21 

Q. And --or dinners? 

22 

A. Yeah. On an occasion, I would think, yeah. 

23 

Q. Well, .Mr. Levenson took you out to some places for lunch 

24 

or -- and/or dinner, such as Ruth's Chris or, before Hurricane 

; i 25 

Katrina, Smith & Wollensky's. Isn't that correct? 
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X 1 

A . I * m sure that * s correct . 

2 

Q. And some -- and you were never you never paid, did you? 

3 

A. No. 

4 

Q. Now, other than Messrs. Amato and Creely, who else had -- 

01-52 5 

what other lawyers -- lawyer friends of yours have given you 

6 

money over the years? 

7 

A. Given me money? 

a 

Q. Money, cash. 

9 

A. Gardner may have. Probably did. 

01:52 10 

Q. Let's talk about 

11 

A . But I don't recall any others. 

12 

Q. Let's talk about Mr. Gardner. 

f( 13 

A. All right. 

14 

Q. He's also a -- he was a divorce lawyer, wasn't he? 

0 1 : S 2 15 

A. Mr. Gardner tries to do everything. 

16 

Q. So, if he said that he's a family lawyer, he -- that would 

17 

be -- 

18 

A. I think that's what his practice is now. 

19 

Q. But not --as far'as you know, his practice is not 

01:52 20 

primarily in federal court? 

21 

A. No, not that I'm aware of. 

22 

Q. And when is the last time Mr. Gardner gave you money? 

23 

A. Before I took the federal bench, I'm sure. 

24 

Q. Okay. And do you recall how much? 

>2 25 

A. Absolutely not. 
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2 1 

Q. Now, when you were a state judge, did you ever report any 

2 

of these cash gifts on your Louisiana disclosure forms? 

3 

A. No. I don't think we actually received forms, but I don't 

4 

remember that. 

0 1:53 5 

Q . Okay . 

6 

A. Whether you received a form like the federal government, 

7 

where you have to fill it out, I don’t believe they had 

a 

reporting forms at the time. I know what the statute says, but 

9 

I don't think it's like it is in federal court. 

01:53 10 

Q. Before you became a federal judge, you used — as a state 

11 

judge, you used to send something called "curatorships " over to 

12 

the Creely- Amato firm, did you not? 

'1 13 

A. And Gardner and all those, yeah. 

14 

Q. Just talking about Creely and Amato- and their .law firm 

01:53 15 

right now. You would occasionally, .after sending them 

16 

curatorships -- and for the record, what is a -- how would you 

17 

describe a curatorship? 

18 

A. It's for an absent defendant. It could be in a variety of 

19 

situations. The most"common two are executory process and then 

01:53 20 

interdiction . 

21 

Q. And after receiving curatorships, Mr. -- Messrs. Creely 

22 

and/or Amato and/or their law firm would give you money, 

23 

correct? 

24 

A. Occasionally. 

*4 25 

Q. You mentioned before that you read the grand jury 
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transcript of Mr. Amato and were familiar with his allegations 
about a fishing trip? 

A . Right . 

JUDGE BENAVIDES: Are you leaving the curatorship? 

MR. FINDER: Yes, sir. 

JUDGE BENAVIDES: You had an ' 1 open -ended question about 
whether he received money from these people after they were 
appointed a curatorship. 

MR. FINDER: Yes, sir. 

JUDGE BENAVIDES: Do you intend to establish any 
relationship between the receipt of money and the curatorship? 
MR. FINDER: Not through this witness. 

JUDGE BENAVIDES : Okay . 

MR. FINDER: But if the Court has questions -- 
JUDGE BENAVIDES: I just didn't know whether to -- I 
don't want to interrupt you — 

MR. FINDER: That's all right. 

JUDGE BENAVIDES: --or your train of thought about it 

but — 

MR. FINDER: Okay. Well, let -- well, we'll -- so I 
won't have it open-ended, let me ask the question. 

JUDGE BENAVIDES: Go ahead. 

BY MR. FINDER: 

Q. During the time you were giving Creely and Amato and the 
law firm curatorships and you were getting cash back, was that 
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cash that you received a kickback for the curatorship, in your 
mind? 

A. No, sir. 

Q. Not in your mind? 

A. Not in my mind. 

JUDGE BENAVIDES: Let me ask' 'a question. According -- 
and it’s -- you have been afforded the grand jury testimony, we 
have seen the grand jury testimony, everybody has seen the 
grand jury testimony. But it would seem that there is 
testimony before the grand jury that there was a return in the 
exact same amount, minus expenses, of the curatorship that was 
returned to you, according to one of the witnesses. 

THE- WITNESS: That's apparently what it says. I 

agree . 

JUDGE BENAVIDES: Is that true or not? 

THE WITNESS: Not --to the best of my knowledge, that 
is not correct. 

JUDGE BENAVIDES: You would not know whether you would 
receive the same money after appointing someone a curator that 
he would get, minus his expenses? 

THE WITNESS: I don't recall that occurring. 

You're ask -- again, we're back to 1994 and before. I know I 
sent them„curators 

JUDGE BENAVIDES: You know, you have immunity -- 
THE WITNESS: I know. 
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JUDGE BENAVIDES: -- from all criminal prosecution -- 
THE WITNESS: I understand. 

JUDGE BENAVIDES: -- except perjury. 

THE WITNESS : I understand that. 

JUDGE BENAVIDES: And your -- and, so, that would 
be -- if it matched the expense -- the amount each time 
THE WITNESS: I don't -- 

JUDGE BENAVIDES: -- except for expenses, that would 
be a coincidence? 

THE WITNESS: I don't know if it matched each time. 
That's all I can tell you, Judge. I don't know. 

JUDGE BENAVIDES: I understand. 

BY MR. FINDER: 

Q. Didn't you start sending -- Judge Porteous , didn't you 
start sending curatorships over to Mr. Creely 'when he demurred 
to get -- give you more money? 

A. I've read his testimony. I know^.that's what he says. I 
just -- he "demurred." 

Q. Maybe I'll use a different word instead of "demurred." 

A. "Refused." 

Q. Objected to or refused to give you more money, isn't that 
when the curatorships started? 

A. I don’t know the date the curatorships started; so, I can't 
tell you that. 

Q. Do you recall 


Cheryl! K. Barron, C5R, CM, FCRR 


713.250.5585 



1404 


134 


o 1 


0 1 : 


S 7 


0 1 


; 5 9 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A. I don't remember when I first started sending them. 

Q. Do you recall calling Mr. Creely* s secretary and saying, 
"How much have you received in curatorships" before asking for 
money? 

A. I don't recall calling her. I'm not saying I've never 
spoken with his secretary. 

Q. Do you recall Mr. Creely refusing to pay you money before 
the curatorships started? 

A. He may have said I needed to get my finances under control, 
yeah. 

Q. And the curatorships, therefore, would be a source of 
income for Mr. Creely --to pass through Mr. Creely and his 
firm to you,, correct? 

A. That's a speculation or opinion. I don't -- I don't know 
what you want to call it. 

Q. What is your recollection in May or June of 1999 of going 
on a fishing trip with Mr. Amato? Do you recall going on a 
fishing trip? 

A. I know I went with Jake on a trip with Mitch Mull in. 

Q. Actually, you went on a lot of fishing trips with Amato and 
Creely, mainly Creely. 

Have you heard of a place called Delacroix:? 

A. Oh, y^ah, "Delacroix." 

Q. "Delacroix." Excuse me for my mispronunciation. 

That's property that he either owned or had a 
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lease on, correct? 

A. Correct. 

Q. And fishing would often take place there, correct? 

A. Oh, yeah. 

Q. And not just you but other elected officials would be 
invited? 

A. The judges, yes. 

Q. And you went fishing there numerous times? 

A. Over the years? 

Q . Yes . 

A. Yeah. 

Q. You never were charged for any mode of -- 
A. No, sir.- 

Q. -- transportation, any refreshments, things of that nature? 
A. No, sir. 

Q. All right. So, getting back to the fishing trip with 
Mr. Amato in May or June of 1999, which you -- which you 
referenced, you brought up, Mr. Amato --do you .recall telling 
Mr. Amato in a very emotional way that you had a wedding coming 
up and you needed cash? 

A. I did have a wedding coming up. You're asking me if I — I 
don't recall a conversation with Jake. 

Q. Who was getting married? 

A. Timmy. 

In '99? 
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.9 1 

Q . Yes . 

2 

A . Timmy . 

3 

Q. Your son Timmy? 

4 

A . Right . 

0 1 : S 9 5 

Q. And that’s the bachelor party you also went to in 

6 

Las Vegas. We'll get -- 

7 

A . That ' s correct . 

8 

Q. -- to in a moment. Correct? 

9 

A. Correct. 

0 1 5 5 9 10 

Q. Well, whether or not you recall asking Mr. Amato for money 

11 

during this fishing trip, do you recall getting an envelope 

12 

with $2,000 shortly thereafter? 

"i 13 

A. Yeah. Something seems to suggest that there may have been 

14 

an envelope. I don't remember the size of an envelope, how I 

01:59 15 

got the envelope, or anything about .it\ 

16 

Q. Do you recall sending Rhonda Danos over to get the 

17 

envelope? 

18 

A. Rhonda has gone to Jake and Bob's office on .numerous 

19 

occasions. I don't even know if she went in '99. 

02:00 20 

Q. Judge, I know 1999 was almost a decade ago; but if you 

21 

received an envelope from lawyers -- a sealed envelope that had 

22 

a couple thousand dollars cash in it, do you think you would 

23 

remember that? 

24 

A. That's what I'm saying. I don't know if it was a sealed 

to 25 

envelope , a bank envelope , or what . 
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0 1 

Q. Okay. Let me - - 

2 

JUDGE LAKE: Wait a second. Is it the nature of the 

3 

envelope you're disputing? 

4 

THE WITNESS; No. Money was received in envelope. 

0 2 t 0 0 5 

JUDGE LAKE: And had cash in it? 

6 

THE WITNESS: Yes, sir. 

7 

JUDGE LAKE: And it was from Creely and/or -- 

8 

THE WITNESS : Amato . 

9 

JUDGE LAKE: -- Amato? 

02:00 10 

THE WITNESS : Yes . 

11 

JUDGE LAKE: And it was used to pay for your son's 

12 

wedding? 

13 

THE- WITNESS: To help defray the cost, yeah. 

14 

JUDGE LAKE: And was used 

02:00 15 

THE WITNESS: They loaned --my impression was it was 

16 

a loan. 

17 

JUDGE LAKE: And would you dispute that the amount was 

18 

$2,000? 

19 

THE WITNESS:" I don't have any basis to dispute it. 

0 1:0 5 20 

JUDGE LAKE: All right. Thank you. 

21 

BY MR. FINDER: 

22 

Q. Your impression was that it was a loan was what you just 

23 

said, correct? 

24 

A. Yes. 

oo 25 

Q. Did you ever pay back the loan? 
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„ ,0 1 

A. No, I didn’t. I declared bankruptcy in 2001; and, of 

2 

course, I didn’t list it. 

3 

Q. But it wasn't listed as paid -- 

4 

A. No, it wasn’t listed. 

02:04 5 

Q. So, did you ever pay back the loan -- 

6 

A, No. 

7 

Q. -- was my question. 

8 

A, No. 

9 

Q. Then, it was income. Is that right? 

02:01 10 

A. You're saying it's income. If that's what the rules 

11 

provide - - 

12 

Q. Sir, I don't say anything. I'm asking you a question. 

{ 13 

•• If it's a loan and it's not paid back, you're a 

14 

federal judge, you know some law -- 

02:01 15 

A. It’s income. 

16 

Q. -- it's income, right? 

17 

A. All right. 

18 

Q. But it was never reported on your tax returns, was it? 

19 

A. No, it was not. 

02:01 20 

Q. It was never reported on the judicial disclosure form under 

21 

"Other Income, " was it? 

22 

A. No. 

23 

Q. Let's. talk about the bachelor party. 

24 

A. All right. 

oi 25 

Q. In approximately May of 1999, your son Timmy was going to 
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get married that summer, correct? 

A . Right . 

Q. And Rhonda, I believe, even helped with the arrangements 
for a party, for you, some of your lawyer and non -lawyer 
friends, and Tirmny to go to Las Vegas, correct? 

I believe you stayed at' 'New York-New York? 

A. No. I believe we stayed at Caesars. 

Q. Was it Caesars? Maybe it was just the ride at New York-New 
York. There was a picture taken. Do you remember that? 

A. Yeah, there was a -- some kind of amusement there. 

Q. Now, lawyers paid for you to go, did they not? They gave 
you money Co go on Chat trip, did they not? 

A. I believe the allegations are that there was a ticket that 
Forstall had purchased at some point, that I used, 

Q. Mr. Forstall is Chip Forstall, right? • 

A . Right . 

Q. He gave you a ticket; and then he ended up not going, 
correct? 

A. Not for this trip'.' This was another trip. 

Q. Okay. The other trip was to San Francisco, I believe; and 
he didn't go? 

A. None of us went. 

Q. Okay. But you had the ticket? 

A. Right. 

Q. And you used that ticket, you're saying, to go to 
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Las Vegas? 

A. X may have. 

Q. Well, once you get to Las Vegas, you have to stay in a 
room, right? 

A, Right. 

Q. You didn't pay for the room, did you? 

A. It appears I did not. 

Q. And do you know who paid for it? 

A. It appears Mr. Creely paid for it. 

Q. Mr. Creely, that’s right. 

Now, that was over a period of approximately four 
days, as I recall, from the records? 

A. Three or. four. 

Q. Three or four. 

That exceeded $250 total for the' room, correct? 

A. Yeah. 

Q. Did that ever appear on your judicial -- 
A. No, it did not. 

Q. -- your form that" you file with the administrative office? 
A. No, it did not. 

Q . It did not . 

Although you considered that a gift, correct? 

A. Yeah, _it was a gift. I mean, Creely got there before we 
all did. I know he checked me in. 

Q. And it wasn't just for you. It was also for Timmy? 
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j 3 1 

A. What? 

2 

Q. Timmy stayed for free? 

3 

A. Not because of Mr. Creely. 

4 

Q. Well, somebody paid for Timmy, right? 

02:03 5 

A. I went down and asked the casino to comp their room, and I 

6 

think they did. 

7 

Q. So, if -- so, it's your testimony here today it was not 

8 

Mr. Creely or one of your other friends that picked up the tab 

9 

for his room? 

02:03 10 

A. Not that I — for Timmy's room? 

11 

Q. For Timmy. 

12 

A. No, sir, not that I'm aware of. 

( 13 

•• I'm trying to remember who was in that room. 

14 

Probably all my sons were in that room. 

02:04 15 

Q. And when you were in Lets Vegas, ,you had to eat? 

16 

A. Yes. 

17 

Q. And you didn't just eat in the hotel you were staying at; 

18 

you ate in other places, too, correct? 

19 

A. We had one outside meal that I can recall. 

02:04 20 

Q. But you didn't pay for that meal, did you? 

21 

A. No, I did not. 

22 

Q. Who paid for it? 

23 

A. A variety - - I think Creely did and maybe some other people 

24 

picked up various portions. 

04 25 

Q. But the bottom line is that wasn't comped? 
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v . * 1 

A. That was not comped. 

2 

Q. And when I say "comped, " I’m talking about complimentary 

3 

A. No. 

4 

Q. -- where a hotel -- 

02:04 5 

A. No. 

6 

Q. -- would pick up the fee, correct 1 ? 

7 

A. No. 

8 

Q. And nothing from that trip to Las Vegas, for you and your 

9 

sons -- who was your other son, by the way, that went? 

02.04 10 

A. Michael. 

11 

Q . Michael . 

12 

Nothing that went to you or your two children, in 

7 13 

your immediate family, was ever reported under a judicial 

14 

disclosure form, correct? 

0 2 : 0 5 15 

A. No, sir. 

16 

JUDGE BENAVIDES: How old were the children at that 

17 

time? '• 

18 

MR. FINDER: I'm sorry? 

19 

JUDGE BENAVIDES: How old were the boys at that time? 

02:05 20 

THE WITNESS: Give me a second, Judge. '99? 

21 

JUDGE BENAVIDES: Oh, let me ask 

22 

THE WITNESS: 28, 26, and 23. 

23 

JUDGE BENAVIDES: Okay. They weren't dependents 

24 

living at home? 

is 25 

THE WITNESS: Oh, no, sir. 
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JUDGE BENAVIDES: All right. 

JUDGE LAKE: Did Mr. Creely or Mr. Amato or the other 
attorneys reimburse the casino for any gambling losses you had, 
Judge? 

THE WITNESS : Absolutely not . 

BY MR. FINDER: 

Q. Let me jump ahead, then, in light of that question. On 
Exhibit 48 -- I believe it's 48 -- yeah, Bates Number 997, 998, 
the records from Caesar -- I believe that is from Caesars 
Palace . 

A . All right . 

Q. May 20th, 1999, that’s when you were in Las Vegas for the 
bachelor party, correct? 

A. I believe so. r 

Q. Okay. Well -- ■ 

A. May -- I know we went '99. It’s before the wedding. 

That’s the right date. 

Q. I mean -- 

A. It's before the wedding. 

Q. For the record, that’s your name, correct? 

A . Right . ' 

Q. And that's the city where you live, correct? 

A. Rights 

Q. And were you also there in October of '99? 

A. Certainly appears that I was. 
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. 6 1 

Q. Okay. Well, let's talk about May. 

2 

A. All right. 

3 

Q. May 20th, 1999, looks like gambling losses of $1200, 

4 

correct ? 

02:06 5 

MR. FINDER: And we’re going to follow up with a 

6 

summary witness on this, but I wanted' to jump ahead. 

1 

JUDGE BENAVIDES: I don’t know if you got a response 

8 

to that last question. 

9 

MR. FINDER: I’m going to clarify it with the next 

02:07 10 

page. 

11 

BY MR. FINDER: 

12 

Q. In all fairness, since -- I should have asked you this 

{ 13 

question. Judge. Forgive me. 

14 

A. All right. 

02:07 15 

Q. Have you ever seen this record before? 

16 

A. If it's one of the exhibits, I know you sent it to me. 

17 

Q. Yes. It’s from Exhibit 48. 

18 

A. Okay. But I don’t recall -- I didn’t look at it. If you 

19 

sent it to me, I've got it. 

02:07 20 

Q. Okay. The very next page, Bates Number 998 -- 

21 

A. All right. 

22 

Q. -- the same exhibit, 48 -- 

23 

A. Fine . .. 

24 

Q. --it shows from the period May 20 to May 22. And on the 

0 7 25 

prior page, we were talking about May 20. So, that's 
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, 7 1 

consistent, correct? 

2 

A. All right. All right. 

3 

Q. " Win/ loss , " and it shows negative -- or 1,200 with a minus 

4 

sign, correct? 

02:08 5 

A . Yeah . 

6 

Q. Would that suggest to you that’s a loss of $1200? 

7 

A. It appears to be. 

a 

Q . okay . 

9 

A. Okay. Wait. Let me just see something. 

02:00 10 

Okay. All right. 

11 

Q. For the record, that's the number, "998"? 

12 

A. Yeah. 

13 

Q. Now, as -you said, you were only in Las Vegas for about 

14 

three or four days, right? 

O2<O0 15 

A. Yeah. 

16 

Q. Okay. Let's look at your Fidelity Bank statement for 

17 

May 25th. Shows a deposit of $5,000?- 

18 

A . Correct . 

19 

Q. Was that -- were those winnings? . 

02:08 20 

A . They were . 

21 

Q. So, you won at some casino, even though it wasn't the one 

22 

we just looked at? 

23 

A. I was. .able to bring that much money home, but it was still 

24 

owed on credit cards. So, I -- when you say it was a winning, 

os 25 

I basically broke even when you added it all up. 
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Q. So, let's get this straight. You've -- your amended 
petition was filed --or your bankruptcy, was filed in 2000. 
About six months --or nine months, perhaps, before that, you 
were in Las Vegas, gambling, and you came back with $5,000 
after you lost about 1200 at a different casino, correct? 

A. I don't know if it's a different Casino. 

Q. It could have been the same one? 

A. Could have been the same one. 

Q, Well, but the records don't show winnings, do they? 

A. You know -- well, when you're playing at a table and 
winning, casinos do not traditionally keep track of that. 

That trip, if you have those records, I think 
would probably establish that the markers I signed on the very 
first night there were paid off that very same day; but they 
don't show the -- how the money was given -out They just don’t 
do it that way. That's between the casinos and how they 
transact business. You're not given v. a 1099. 

So, all I can tell you is I did win. 

Q. So, it's your testimony that that money, the 5,000, was 
from gaming; it wasn’t from lawyers or friends? 

A. Came from no one. 

Q . Okay . 

JUDGE BENAVIDES: What was the difference? 3800, 

roughly? 

MR. FINDER: Yes, sir. 
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.0 1 

BY MR. FINDER: 

2 

Q. Judge, do you remember a case called "Liljeberg"? 

3 

A. Ido. 

4 

Q. Very complex litigation, wasn't it? 

0 2 1 1 0 5 

A. I would say. 

6 

Q. As a matter of fact, before you got it, I think it went 

7 

through several district judges. 

8 

A. Oh, it went through a bunch of different judges. 

9 

Q. And, then, one day it ended up in your court; and you were 

02:10 10 

ultimately the trial judge, correct? 

11 

A. Right . 

12 

Q. That lawsuit, sir, was filed -- well, let's not guess. 

■ 13 

• ■ Let me show you what ' s been marked as Exhibit 82 . 

14 

Do you recognize this as the docket sheet for Liljeberg? 

02:11 15 

A. Exhibit 82. 

16 

Q. That's what I have up on the screen. 

17 

A. Yeah, that' would be the docket sheet, which seems to 

18 

indicate it was filed in '93. 

19 

Q. What did I say? 

0 2 ; l 1 20 

A . May - - 

21 

Q. I'm sorry. June 1, 1993. What did I say? 

22 

A . I don 1 1 know . 

23 

Q. I thought you -- 

24 

A. No, no. 

* i 25 

Q. -- said I misspoke. 
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1 1 

Okay. Does this appear to be the docket sheet? 

2 

I'm happy to show it to you. 

3 

A. Yeah, it appears to be the docket sheet. 

4 

Q. All right. Let's look at the some of the lawyers on there. 

02:11 5 

We already talked about this gentleman, Joe -- Joseph Mole -- 

6 

A. Right. 

7 

q. -- correct? 

8 

A , Right . 

9 

Q. And Don Gardner? 

0 2:11 10 

A . Right . 

11 

Q. Now, Don Gardner, as you said, as far as you know, isn’t a 

12 

federal court practitioner? 

C 13 

A. No, as far as I know. 

14 

Q. And this is a complex case? 

02:11 15 

A. Very complex. 

16 

Q. But he's your buddy and he’s appearing for the plaintiff. 

17 

correct? 

18 

A. Correct. 

19 

Q. Let's look at some of the defense lawyers. 

0 2:11 20 

MR. WOODS: Appearing for the defense. 

21 

MR. FINDER: "Plaintiff, Lifemark.” 

22 

MR. WOODS: Okay. 

23 

BY MR. FINDER: 

24 

Q. For the defendant in Liljeberg -- on -- this docket sheet 

12 25 

says "Defendant Liljeberg," correct? 
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A . Right . 

Q . Jacob Amato? 

A. Right. 

Q. Who was -- unlike his partner Mr. Creely, who did MDL 
cases, Mr. Amato typically didn't do this kind of case, did he? 
A. I would think that's correct. 

Q. You don't think I'm correct? 

A. No. I would think that was correct. 

Q. Oh, forgive me. 

Lenny Levenson? 

A. Correct. 

Q. Also not typically trying these type of cases in federal 
court , correct ? 

A. He -- maybe not federal court, but he did some fairly 
complex litigation. 

Q. Both of whom are your friends, correct? 

A. Absolutely. 

Q. And I believe, according to the docket sheet., the case was 
originally filed June"l, 1993. That’s what it says, right? 

A. That's what it says. 

Q. June 1, 1993. 

A. All right. 

Q. Now, let's jump ahead to September 19th, 1996. The case 
has been around for two years, right? 

A. Right. 
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. 3 1 

<3. Motion by Party Liljeberg to bring in, among the following 

2 

attorneys, Jacob Amato and Lenny Levenson, correct? 

3 

A. Right. 

4 

<3. You're the judge at this point, right? 

02:13 5 

A. Right. 

6 

Q. And you allow them in? 

1 

A . Yeah . 

8 

Q. Okay. I skipped one. 

9 

Let's go back to April 4th, 1996. Lifemark 

02:13 10 

brings in Joe Mole -- 

11 

A. All right. 

12 

0. - to be one of their lawyers, right? 

( 13 

A. Yeah, right. 

14 

JUDGE BENAVIDES: What was the name? Was that Mole? 

02:13 15 

MR. FINDER: M-O-L-E, Joe Mole, Joseph Mole. 

16 

BY MR. FINDER: 

17 

Q. Then, on September 12th -- and I * think we covered this on 

18 

September 19th, but on September 12th it looks like St. Jude 

19 

Hospital brings in Lenny Levenson, correct? 

02:14 20 

A. Right . 

21 

Q. But St. Jude was affiliated with Liljeberg, right? 

22 

A. I believe that's correct. 

23 

Q. And that's why a week later, on September 19th, Levenson is 

24 

joined by Jake Amato, right? 

14 25 

A. Yeah. 
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Q. Okay. Both of whom I believe you said typically wouldn't 
be in this kind of case. 

A. I’m not saying Levenson wouldn’t, but Amato typically would 
not be in this kind of case . Not that he didn * t have the 
capacity, he just typically wouldn't be in this kind of case. 

Q. Okay. Then October 2nd, 1996 -- '' 

A. All right. 

Q. -- Plaintiff Lifemark files a motion to recuse you, 
correct? 

A . Right . 

Q. And that is scheduled for a hearing, if I'm reading this 
docket order right, on October 16th, 1996, correct? 

A. Correct.. 

Q. All right. Frankly, I can’t figure out what day you heard 
the motion to recuse. Maybe it was by submission. But it 
looks like on October 17th -- on -- I'm sorry. October 17th 
the hearing was held. 

You deny Lifemark' s motion to recuse, correct? 

A. Right. 

Q . I'm sorry? 

A. Yes. 

Q. All right. After Lifemark loses — well after --on 
March 11th, 1997, they bring in your other friend, Don Gardner, 
right? 

A . Correct . 
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Q. Who also, as I believe you testified before, typically 
wouldn't be in this kind of case? 

A. Absolutely. 

Q. He's a divorce lawyer, right? 

A. Right. 

Q. Or family lawyer. I don't mean t'6 disparage any area -- 
kind of practice. 

A. Call him a divorce lawyer. 

Q. Okay. I'm only saying what he calls himself. 

A. I understand. 

Q. And did you think it was unusual for lawyers that don't 
typically practice in this kind of complex litigation to, all 
of a sudden appear before you? 

A. Yeah, sure do. 

Q . Did that concern you or trouble you? 

A. No, only to the extent that somebody thought they needed to 
bring somebody else in. 

Q. Well, did you ever bring it to the attention of any party 
that, "Hey, guys, here's -- here's Amato and Creely. They’ve 
given me money in the past. I want you to know about that 
because under the canons of ethics I'm supposed to avoid the 
appearance of impropriety and tell you about these kind of 
things and recuse myself if the parties have an objection"? 

A. I didn't do that. 

Q. So, looks like Mr. Mole, on behalf of Lifemark, brings in 
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7 1 

Don Gardner to kind of even the playing field, so to speak. 

2 

correct? 

3 

A . That ' s 

4 

Q. For whatever reason he had, he brought in Mr, Gardner, 

0 2:17 5 

right? 

6 

A . Correct . 

7 

Q. Because he's already lost the recusal motion, right? 

8 

A. I don't know if that's why, but he -- he brought him in. 

9 

Q. Well, it followed the recusal? 

02:17 10 

A. It followed the recusal. 

11 

Q. Now, we have a non- jury trial, a bench trial, correct? 

12 

A . Yeah . 

ft 13 

Q. And that. starts June 16th, 1997? 

14 

A. Right. 

02:17 15 

Q. And that's some years after this lawsuit Has been filed, 

16 

correct? 

17 

A. Yeah. 

18 

Q. Moving ahead to April 26th -- tried June 16t.h, and it looks 

19 

like the trial went, according to -- if I'm reading this right, 

02:17 20 

Smoot hman -- 

21 

A. It ran on for a period of time. 

22 

Q. At least until July 23rd, 1997, correct, because it says, 

23 

"matter taken under submission" -- 

24 

A. Yes. Yes. 

is 25 

Q. -- 1997. And judgment was not rendered until April 26, 
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2000 , if I'm reading this right -- 
A. You're reading correctly. 

Q, -- when you had your findings of fact, conclusions of law? 
A . Right . 

Q. Not to beat a dead horse. Judge Porteous, but you've told 
this panel that Amato and Creely have' 'given you money, although 
you can’t remember specifics, and you think that Gardner has 
given you money, but that was not disclosed to any of the other 
lawyers in this case, correct? 

A . That was not . 

Q. Lenny Levenson -- I'm sorry. 

Don Gardner was -- you stood up at his wedding, 

correct? 

A. I went to his wedding. I don't know if I was. in it; but, 
yeah., I went to his wedding. 

Q. And you're the godfather of his daughter -- one of his 
daughters, right? 

A. Uh-huh. 

Q. And, Judge Porteous, as we just looked on the docket sheet, 
Liljeberg was pending in 19 -- in May, June, 1999 -- 
A. It was. 

Q. -- when you went to Vegas courtesy of Creely and others and 
when you got an envelope, whether it's a banker's envelope or 
manila, some kind of envelope from the Creely-Amato law firm, 
right? 
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A. Yes, sir, it was pending. 

Q, That was during the pendency of that lawsuit? 

A. Right. 

Q. You didn’t tell anybody about that, did you? 

A. I did not. 

MR. FINDER: May I have a moinent to confer with my 
co- counsel? 

CHIEF JUDGE JONES: Sure. 

(Sotto voce discussion between counsel) 

MR. FINDER: Judge, may we -- Judges -- excuse me - - 
may we have a ten minute break? 

CHIEF JUDGE JONES: Yes. 

MR- FINDER: Thank you. 

CHIEF JUDGE JONES: Sure. Ten minutes? 

THE WITNESS: I -- at 2:30? I mean -- 
CHIEF JUDGE JONES: Yes, till 2:30. 

THE WITNESS: Okay. 

CHIEF JUDGE JONES: Thank you. 

(Recess taken from 2:20 p.m. to 2:35 p.m.) 

MR. WOODS: We're excusing Claude Lightfoot from our 
witness list, but Judge Porteous may want to call him,- so, he's 
going to be on call for -- 

MR. WINSBERG: We'll be available if there's any need. 
CHIEF JUDGE JONES: All right. 

MR. WOODS: And we are also excusing Don Gardner. 
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6 1 

JUDGE LAKE: I want to ask -- may I ask Judge Porteous 

2 

a question about Mr. Gardner? 

3 

MR. WOODS: Yes, your Honor. I think Mr. Finder was 

4 

going to finish up; and then we were going to allow him to 

02:36 5 

either testify or for you-all to ask questions, however -- what 

6 

procedure do you want to follow? 

7 

JUDGE LAKE: Let me just ask him a question. 

8 

Judge Porteous, during the Liljeberg case, while 

9 

you were assigned to the case, did Mr. Gardner give you any 

02:36 10 

money or give you any consideration of any type, in the form of 

11 

expenses for trips or anything of that nature? 

12 

TOE WITNESS: No, Judge, not to my recollection, he 

<7 13 

did not. Now, the bachelor party, of course, being at the same 

14 

time, I'm not saying that when we were in Vegas he didn't buy a 

02:36 15 

round of drinks or something; but to the best of my knowledge. 

16 

no. 

17 

JUDGE LAKE: Okay. So, other than the bachelor party, 

18 

you don't recall Gardner giving you anything of .value during 

19 

the pendency of the Liljeberg case? 

02:37 20 

THE WITNESS: No, I do not, Judge. 

21 

JUDGE LAKE: Thank you. 

22 

TOE WITNESS: He and I have been friends for a long -- 

23 

JUDGE BENAVIDES: And you’re fixing to let Gardner 

24 

leave? 

17 25 

MR. WOODS: Yes, your Honor. 
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JUDGE BENAVIDES: What do we have with respect to 
Gardner’s role, if any, in the bachelor party and the time 
period for that? 

MR. WOODS: Merely the fact that he attended, 
your Honor. We have no testimony from Gardner that he gave him 
money during that period of time. 

JUDGE BENAVIDES : During the time that he was 
associated with the Liljeberg case? 

MR. WOODS: Yes, your Honor. Yes, your Honor. 

MR. FINDER: All right. May I finish up now? 

JUDGE LAKE: Yes. 

BY MR. FINDER: 

Q. Judge Porteous, I showed you Exhibit 80 when we started off 
this morning -~ 

A. You did. 

Q. -- your oath. Do you feel you have given true faith and 
allegiance to the United States since you've been a United 
States District Judge? 

A. Yes, because I've' been fair\and impartial in every 
proceeding that comes before me/ 

MR. FINDER: No further questions of the witness. 

CHIEF JUDGE JONES: Are you going to ask some more 
questions % about the casino markers? 

MR. FINDER: About what, your Honor? 

CHIEF JUDGE JONES: Are you going to ask more 
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questions about the casino markers? 

MR. WOODS: We're going to have a witness testify 
about those. 

MR. FINDER: Not of this witness, but we are going to 
. ask more questions of other witnesses . 

CHIEF JUDGE JONES: Okay. 

Judge Porteous, if you had all this to do over 
again, would you have filed different financial disclosure 
statements? 

^ THE WITNESS: Likely, Judge. I mean, maybe now in 
hindsight some of it was -- should have been included. The 
debt was -- the failure to list the correct debt, that was 
right after 'the bankruptcy. It was like the end of the world. 

I mean, my wife was nervous, a wreck, upset. My finances were 
all over the paper. Everybody in America knew my finances. It 
was just inadvertence, not any intent to hide my finances. 

Hell, they were part of the bankruptcy record. 
They were all over the newspaper.^ 

JUDGE BENAVIDES: All right. The letter from 
Lightfoot to the creditors made specific reference to the 
exclusion of the -- to exclude this bank with the $5,000 loan. 
Why was there a specific reference to exclude them from those 
unsecured'-creditors that you and Lightfoot were seeking a 
workout agreement with? 

THE WITNESS: Buddy Butler, as I said before, was -- 
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is and was a friend of mine. To the extent possible, I wanted 
to try and pay Buddy back all of his money. 

JUDGE BENAVIDES: So, you don’t, then, disagree 
that -- that this bank was not put --or reported in your 
bankruptcy proceeding as an unsecured creditor, that that was 
purposefully done? 

It was done because you wanted to take care of 
what you thought was an obligation to a good friend; but there 
was a specific, conscious decision to exclude it from -- 
exclude them as -- from your list of unsecured creditors? 

THE WITNESS: No, no, not from my ultimate list of 
unsecured creditors. They were listed as -- when I filed the 
bankruptcy. "But in the potential attempt to avoid bankruptcy, 
Claude Lightfoot attempted to work out payoffs with all of 
these creditors where I would pay them X percentage, but I was 
omitting Regions from that. 

JUDGE BENAVIDES: You conscious --it seems like there 
was a conscious desire in the workout agreements* not to include 
the bank with the $5,000 loan to it. 

THE WITNESS: That's correct. 

JUDGE BENAVIDES: And then -- and, then, there was a 
provision, with respect to payments made prior to the 
bankruptcy- filing, which would have been -- which would have 
shown that ~- well, it's kind of like they weren't there but 
they -- did you actually pay them off? 
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Actually, they wound up not protected, right, 
with the rest of the unsecured creditors? 

THE WITNESS: Who is that, Judge? 

CHIEF JUDGE JONES: The Regions Bank. 

JUDGE BENAVIDES: Regions Bank. 

THE WITNESS: They were always an unsecured creditor. 

JUDGE BENAVIDES : And you ' re saying that every 
application that you've had, everything that you had in the 
in the bankruptcy court: listed the bank? 

THE WITNESS: Oh, in the bankruptcy court? 

Absolutely. 

CHIEF JUDGE JONES: I guess what rings a bit hollow -- 
and maybe you can comment on this, because it's not quite a 
question. But you say you thought -- were thinking you wanted 
to treat your friend fairly. Well, .you didn't” write down the 
Fleet Credit Card, and that got paid off so you could maintain 
that while the bankruptcy was going on. And, then, you also 
continued to pay off some of the gambling debts-. But you could 
have -- you could have excluded Fleet and paid that one on the 
side, too, even though that wouldn't be standard bankruptcy. 

THE WITNESS: Judge, I've read Mr. Lightfoot's grand 
jury testimony; and I see that Fleet was paid off. I see that. 

CHIEF JUDGE JONES: By your secretary. 

THE WITNESS: Yeah, it appears it was paid by my 
secretary. It was. That is a card --it was my wife's card. 
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1 My understanding 

2 JUDGE BENAVIDES: Did you -- 

3 THE WITNESS: My understanding was all the cards were 

4 tom up. I did not know she had kept that card active until 

5 well after the fact. And that is something she should not have 

6 done, but she did. And I’ve got no defense for her, but she 

7 did. 

8 JUDGE BENAVIDES: Who is that that shouldn't have done 

9 that? 
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THE WITNESS : My wife. 

JUDGE BENAVIDES: Not the secretary? It wasn’t the 
secretary that shouldn't have paid it? 

THE- WITNESS: No, I’m not talking about the payment. 
I'm talking about the use of the card thereafter, Judge. 

That is just something I regret her doing. As 
you can tell, it had some casino charges on it, probably 
several. I don't know when that card, was ultimately ended. 

But I thought she had tom up and cut up all the* cards, but 
that apparently did not happen. 

CHIEF JUDGE JONES: So, she paid that with her 
separate income? 

THE WITNESS: I don't know how it got paid, Judge. It 
probably came out of my checking -- most of the times checks 
written on my checking account -- I know you -all find this 
incredible but -- I may have some checks there that I signed, 
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but the --my wife dealt with paying the bills. So, I just -- 
CHIEF JUDGE JONES: That's not what Rhonda Danos said. 
THE WITNESS: My home bills, my wife -- all you had -- 
I'm sure they have the checks. You'll find that her name 
appears on 90 percent of them. So, I don’t know what Rhonda 
Danos may say about that . 

/JUDGE BENAVIDES: Well, how would -- how would 
Ms. Danos -- I’m just trying to understand. If your wife 
normally took care of those type of bills, how would have Danos 
been authorized or why she would -- why would she have paid 


that bill? 

THE WITNESS: I don't -- I didn't know that -- till I 
just saw it," I didn't realize it happened. I don't know. 

Judge. I can't give you an answer. I'm. just being 
straightforward with you. I can't tell you why. I don't know. 

What I would like to do is make a statement in 
response to that, but I'd rather wait, till they complete their 
case before I do that . ^ 

CHIEF JUDGE JONES: That's fine. 

THE WITNESS : Okay? 

CHIEF JUDGE JONES: Yes. 

MR. WOODS: Our next witness is Jos ephj ^lpla-T — and,, 
Robert Creely and Amato are on their way. They were ten 
minutes away, and they were called five minutes ago. So, 
they -- those are our next three witness. 


Cheryll K. Barron, CSR, CM, FCRR 


713 . 250.5585 



1433 


163 



0 2 : 


0 2 j 


4 fi 


02 : 


4 6 


0 2 : 


4 7 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


JUDGE BENAVIDES: Mole will be a short witness? 

MR. WOODS: Joseph Mole will be a very short witness/ 
your Honor. 

And I have offered -- based on Judge Porteous' 
testimony, I have offered whether or not he wants to stipulate 
to the grand jury testimony of Creely and Amato -- and I think 
he wanted to consider that -- in lieu of -- in lieu of their 
testimony. 

JUDGE LAKE: Why don't you call Mr. Mole, then? 

MR. WOODS: Yes, sir. He's just right here in the 
hall. It will just take a moment. 

Will you ask Mr. Mole in Room 204 to come in? 

(Witness' being summoned to the stand; 

CHIEF JUDGE JONES : Is Ms . Darios coming on as a 

witness? 

MR. WOODS: Yes, your Honor. 

Mr. Mole, if you would,'; come up here, sir. 

The witness is going to be seated -here. 

And that's his counsel, Pat Fanning, that is with 
him, your Honor. He’s seated back there. 

JUDGE LAKE: Raise your right hand. 

Do you solemnly swear that the testimony that you 
shall give in this proceeding will be the truth, the whole 
truth, and nothing but the truth, so help you God? 

THE WITNESS: I so swear. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

IN RE MATTERS INVOLVING U.S. : \lfsC?NO. /77.g.f ■ ? J Tf-OQ^ 

DISTRICT JUDGE G. THOMAS 

PORTEOUS, JR. : 

: UNDER SEAL 

ORDER 

This matter coming to be heard upon the application of the United States of America, by 
and through applicant Daniel A. Petalas, Trial Attorney, Public Integrity Section, Criminal 
Division, United States Department of Justice, for an order compelling the witness, the 
Honorable G. Thomas Porteous, Jr., to testify and provide other information as to all matters 
about which he may be interrogated in a proceeding before or ancillary to the United States 
Court of Appeals for the Fifth Circuit, it is hereby: 

ORDERED, in compliance with 18 U.S. C. §§ 6002-6003 and pursuant to 28 U.S.C. 

§ 353, that the witness, the Honorable G. Thomas Porteous, Jr., shall provide testimony and 
other information as to all matters about which he may be interrogated in a proceeding before or 
ancillary to the United States Court of Appeals for the Fifth Circuit; and that no testimony or 
other information that he provides under this order and no information directly or indirectly 
derived from such testimony or other information shall be used against him in any criminal case, 
except in a prosecution for perjury, making a false statement, or failure to comply with this 
order. 
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ORDERED, in accordance with Rule 6(e) of the Federal Rules of Criminal Procedure, 
that the United States’ application for immunity be sealed, except that a certified copy shall be 
provided to Daniel A. Petalas, Trial Attorney, Public Integrity Section, Criminal Division, U.S. 
Department of Justice. 

DATED this day of . 2007. 
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THE JUDICIAL COUNCIL OF THE FIFTH CIRCUIT 

Before: Edith H. Jones, Chief Judge, U. S. Court of Appeals for the 
Fifth Circuit; Jerry E. Smith, U. S. Circuit Judge; W. Eugene Davis, 
U. S. Circuit Judge; Jacques L. Wiener, Jr., U. S. Circuit Judge; 
Rhesa H. Barksdale, U. S. Circuit Judge; Emilio M. Garza, U. S. 
Circuit Judge; Fortunato P. Benavides, U. S. Circuit Judge; Carl E. 
Stewart, U. S. Circuit Judge; James L. Dennis, U. S. Circuit Judge; 
Priscilla R. Owen, U. S. Circuit Judge; Sarah S. Vance, U. S. 
District Judge; James J. Brady, U. S. District Judge; Tucker L. 
Melangon, U. S, District Judge; Michael P. Mills, U. S. District 
Judge; Louis Guirola, Jr., U. S. District Judge; Sam R. Cummings, 
U. S. District Judge; Hayden Head, U. S. District Judge; Thad 
Heartfield, U. S. District Judge; Fred Biery, U. S. District Judge 


DOCKET NO. 07-05-351-0085 


CONFIDENTIAL 

IN RE: Complaint of Judicial Misconduct against United States 
District Judge G. Thomas Porteous, Jr. under the Judicial Conduct 
and Disability Act of 1980 


DENNIS, Circuit Judge, joined by MELANQON, HEARTFIELD, 
and BRADY, District Judges, concurring in part and 
dissenting in part: 

1 I agree that this judicial council must publicly 

2 reprimand Judge Porteous for legal and ethical misconduct 

3 during his tenure as a federal judge. But I disagree with 

4 the council majority's conclusion that the evidence 

5 demonstrates a possible ground for his impeachment and 

6 removal from office. 

7 The Framers of the Constitution provided that federal 
1 judges, both of the supreme and inferior courts, shall 
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9 hold their offices during good behavior and shall be 

10 removed from office only upon impeachment for, and 

11 conviction of, treason, bribery, or other high crimes and 

12 misdemeanors; that the House of Representatives shall 

13 have the sole power of impeachment; that the Senate shall 

14 have the sole power to try all impeachments; and that no 

15 person shall be convicted without the concurrence of two 

16 thirds of the Senate members present. These requirements 

17 make removal by impeachment a difficult process, reserved 

18 only for the most egregious cases. Thus, the founders 

19 intended for judges to have a high degree of independence 

20 and to be removable only upon constitutionally specified 

21 grounds; they did not intend for judges to serve simply 

22 at the pleasure of a majority of the Congress. 

23 Congress has authorized a judicial council to take 

24 the initial step towards invoking the impeachment process 

25 only when there is a possibility that the foregoing 

26 requirements can be met. Accordingly, in fidelity to the 

27 Constitution and in the interest of judicial 

28 independence, as well as fairness to individual judges, 

29 a judicial council should not certify a case for 

30 consideration of impeachment unless it has carefully and 

31 judiciously weighed the evidence and determined that the 

32 judge committed specified acts of possible "Treason, 

33 Bribery, or other high Crimes or Misdemeanors." Because 

34 the Constitution mandates only this one definition of 

35 impeachable conduct, a judicial council may not create 

36 its own definition of impeachable offenses, either by 
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37 aggregating non-impeachable conduct or otherwise. 

38 "Treason, Bribery, or other high Crimes and Misdemeanors" 

39 are the only grounds. 

40 A careful and judicious analysis of the evidence in 

41 the present case fails to demonstrate that Judge Porteous 

42 committed possible treason, bribery, or a high crime or 

43 misdemeanor. As an initial matter, it is undisputed that 

44 the evidence does not support a finding of any 

45 possibility that Judge Porteous committed treason or 

46 bribery. Further, the evidence does not support a 

47 finding that Judge Porteous committed a possible high 

48 crime or high misdemeanor as the terms have been 

49 understood by the Framers and ratifiers of the 

50 Constitution and by the members of Congress. The 

51 constitutional convention proceedings, the ratification 

52 history, and the congressional precedents demonstrate 

53 that finding a high crime or high misdemeanor requires a 

54 showing that the subject judge abused or violated the 

55 constitutional judicial power entrusted to him. The 

56 evidence here does not support a finding that Judge 

57 Porteous possibly abused or violated the federal 

58 constitutional judicial power entrusted to him. Instead, 

59 the evidence shows that in one case he allowed the 

60 appearances of serious improprieties but that he did not 

61 commit an actual abuse or violation of the constitutional 

62 power entrusted to him. The other offenses and 

63 improprieties alleged against Judge Porteous relate to 

64 his actions and omissions as a private citizen and his 
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65 failure to accurately disclose personal financial data. 

66 None of these alleged improprieties amount to an abuse or 

67 violation of constitutional judicial powers. 

68 Moreover, neither the special investigating committee 

69 nor the judicial council majority performed the difficult 

70 tasks of making a careful, judicious analysis of the 

71 evidence, determining the definition of "high Crimes and 

72 [high] Misdemeanors," applying that constitutional 

73 concept to the evidence, and making specific findings 

74 that particular acts or omissions by Judge Porteous 

75 possi.bly constituted such impeachable offenses. 

76 Consequently, neither the committee nor the council 

77 majority actually made a principled determination that 

78 any particular act or omission by Judge Porteous 

79 constituted a possible high crime or misdemeanor. 

80 Instead, the special investigating committee presented a 

81 report setting forth, in the manner of a charging 

82 document or prosecutorial brief, each ethical and 

83 statutory violation that it thought the evidence possibly 

84 supported and concluded, without making the 

85 constitutional interpretation and analysis called for, 

86 that the record might contain one or more grounds for 

87 possible impeachment. The judicial council majority, in 

88 its Memorandum Order and Certification, simply summarized 

89 the special committee report's allegations and findings, 

90 determined that there was "substantial evidence" to 

91 support them, and determined, without making its own 

92 written analysis of the evidence or applying the 


4 



1442 


93 constitutional test of high crime or high misdemeanor, 

94 that Judge Porteous engaged in conduct which might 

95 constitute one or more grounds for impeachment under 

96 Article II of the Constitution. Thus, it is evident that 

97 the committee and the council majority approved the 

98 certification of possible impeachment without reaching an 

99 agreement as to what constitutes an impeachable offense 

100 or as to which particular high crime or high misdemeanor, 

101 if any, was adequately supported by the evidence. 

102 Consequently, in my opinion, the council majority fell 

103 into error by certifying the existence of possible 

104 grounds for impeachment without carefully and judiciously 

105 analyzing the evidence, determining the constitutional 

106 meaning or definition of "high Crimes and Misdemeanors," 

107 applying that definition to a judicious assessment of the 

108 evidence, and making specific findings that particular 

109 and certain conduct met the definition of "high Crimes 

110 and [high] Misdemeanors," i.e., actual abuses and 

111 violations of constitutional judicial powers. 

112 Finally, the record in this case does not present a 

113 reliable basis upon which to carefully and judiciously 

114 assess the evidence of whether specific high crimes or 

115 high misdemeanors were possibly committed because Judge 

116 Porteous was not afforded all minimal due process rights 

117 required by law. Because Judge Porteous' s attorney 

118 resigned two weeks prior to the special committee hearing 

119 and he was denied a continuance to employ new counsel 

120 with which to prepare for the hearing, he was denied his 
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121 right to counsel in these proceedings. Further, the 

122 special investigating committee and judicial council 

123 majority determinations were in part based on alleged 

124 misconduct by Judge Porteous as a state judge before he 

125 was commissioned as a federal judicial officer, which 

126 does not constitute grounds for impeachment. 

127 Accordingly, I respectfully suggest that the Judicial 

128 Conference should vacate the judicial council majority's 

129 order of certification and enter in its place a public 

130 reprimand with appropriate precautionary conditions, or, 

131 in the alternative, vacate the judicial council's actions 

132 and order it to grant Judge Porteous a rehearing and to 

133 afford him full rights of minimal due process, including 

134 an opportunity to employ an attorney and to adequately 

135 prepare for the rehearing. 

136 

137 1 . 

138 The Constitution's founders intended for impeachment 

139 and removal of a federal officer to be difficult and 

140 reserved for the most egregious crimes against the United 

141 States, which they named as "Treason, Bribery, or other 

142 high Crimes and Misdemeanors." They believed that, if our 

143 American system of democracy and justice was to survive, 

144 and respect for the rule of law to flourish, judges must 

145 be free to interpret and apply the law with neither the 

146 fear of retribution nor the influence of favor. 1 The 


1 See H.R. Rep. No. 96-13L3, at 2 (1980) (citing The Federalist Nos. 78 and 79 
(Hamilton 502, 512 (Mod Lib.); Montesquieu, 1 Spirit of the Laws 152 (Nugent ed. 1823)). 
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147 founders intended that an independent federal judiciary 

148 would serve as a check against unconstitutional conduct 

149 by executive and legislative officers and as fair and 

150 impartial fora for all litigants. 2 Thus, they designed 

151 the Constitution's clauses to give federal judges 

152 maximum freedom from possible coercion or influence by 

153 factions or the other branches of government. 

154 Congress reaffirmed these values in enacting the 

155 Judicial Councils Reform and Judicial Conduct and 

156 Disability Act of 1980, recognizing that the framers 

157 meant for impeachment to be used to rectify only the most 

158 egregious cases, those that cannot be remedied by any 

159 other means. 3 In explaining that Act, which governs these 

160 proceedings, the House of Representatives Committee on 

161 the Judiciary stated: 

162 

163 Impeachment ... is the heaviest piece of 

164 artillery in the congressional arsenal, but 

165 because it is so heavy it is unfit for ordinary 

166 use. It is like a hundred-ton gun which needs 

167 complex machinery to bring it into position, an 

168 enormous charge of powder to fire it, and a 

169 large mark to aim at. 1 

170 


2 See, e.g.. The Federalist Nos. 78 and 79 (Alexander Hamilton). 

3 Id. (citing House Hearings before the Subcommittee on Courts, Civil Liberties and the 
Administration of Justice, (96 lh Cong. 1“ and 2 nd Sess.) at 136 (testimony of Peter W. 

Rodino, Jr.)). 

4 H.R. Rep. No. 96-1313, at 2 (1980) {quoting J. Bryce, 1 American Commonwealth 212 
(1920)). 
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171 Accordingly, Congress provided in the Act 5 that a judicial 

172 council must certify a complaint against a judge to the 

173 Judicial Conference for consideration of impeachment only 

174 when there is a possibility that a judge has committed 

175 one of the impeachable crimes named by Article II, 

176 section 4, of the Constitution. 6 7 In the Act, Congress 

177 anticipated that the vast majority of complaints would be 

178 dismissed by Chief Circuit Judges as frivolous, 

179 irrelevant, or as collateral attacks on final court 

180 decisions; 1 that a relatively fewer number of complaints 

181 would be referred by the Chief Circuit Judge to a special 

182 committee of the circuit judicial council; and that only 

183 the rare and most egregious case would be certified by 

184 judicial councils to the Judicial Conference for referral 

185 and consideration of possible impeachment. 8 

186 This is not one of those rare and egregious cases 

187 presenting the possibility of an impeachable offense 

188 against the nation. Under a proper application of the 

189 Constitution and the Act, Judge Porteous's misconduct is 

190 serious and clearly warrants his public reprimand, as 

5 28 U.S.C. §§ 354 (b)(2). 

4 “It is the view of the Committee that impeachment is a cumberome and unwieldy 
process, but this was not unintentional since the framers of the Constitution expressly attempted 
to provide independence to the federal juriciary.” H.R. Rep. No. 96-1313, at 19 (1980). 

7 28 U.S.C. §§ 354 (a)(2)(A); H.R. Rep. No. 96-1313, at 10 (1980). 

8 See H.R. Rep. No. 96-1313, at 2 (1980) (“Over the past 200 years, articles of 
impeachment have been voted against nine federal judges, four of whom have been convicted 
and removed from the bench. An additional 46 federal judges have been investigated by the 
House of Representatives under accusations of unfitness.’ jffootnote omitted); see also id. at 12 
(offering examples of the extreme instances in which certification is proper). 
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191 well as his willingness to accept and obey strict 

192 precautionary conditions for his continuation in office; 

193 but it does not amount to a case of possible treason, 

194 bribery, or other high crimes or misdemeanors as those 

195 terms have been understood by the founders and Congress 

196 as the exclusive grounds for impeachment and removal. 

197 

198 2. 

199 The Constitution limits Congress when it makes a 

200 choice for or against impeachment to that very particular 

201 class of cases: "Treason, Bribery, or other high Crimes 

202 and Misdemeanors." 9 Similarly, when judges serve as 

203 members of a judicial council in making a choice for or 

204 against possible impeachment, they, by virtue of their 

205 oaths and the enabling statute, have an obligation of 

206 fidelity to the fundamental design of the Constitution to 

207 limit the possible instrument of impeachment to that same 

208 narrow class of cases. 10 

209 Bound by the constitutional impeachment standards, a 

210 judicial council does not have authority to create its 

211 own definition of impeachable offenses or to consider a 

212 cumulation of non-impeachable offenses as grounds for 

213 possible impeachment. As the statutory text and the 

214 legislative history of the act authorizing this council 


°U.S. Const, art. 11, § 4. 

,0 See Frank 0. Bowman, III & Stephen L. Sepinuck, "High Crimes & Misdemeanors": 
Defining the Constitutional Limits on Presidential Impeachment, 72 S. Cal. L. Rev. 1517, 1519- 
20 & n.5 (1999) (“Bowman& Sepinuck”). 
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215 make clear, judicial councils may not alter or interfere 

216 with the constitutionally defined impeachment process. 11 

217 Rather, the concept underlying the act was to allow the 

218 judicial council to deal with matters falling short of 

219 impeachment but that could affect the administration of 

220 justice. 12 Therefore, Congress did not authorize judicial 

221 councils to create their own definitions of impeachable 

222 offenses or suggest removal for offenses falling short of 

223 the Article II "Treason, Bribery, or other high Crimes 

224 and Misdemeanors" standard. 13 

225 In contravention of these principles, this council 


11 See 28 U.S.C. § 354(b)(2)(A) (prompting certification of a complaint to the Judicial 
Conferences when it “might constitute one or more grounds for impeachment under article II of 
the Constitution'’’) (emphasis added). 

The legislative history underlying this act confirms this reading. For example, the Senate 
report terms the act “a supplement to, but not a substitute for, the seldom used process of 
impeachment” and states “nor is any effort made to alter or modify the constitutional 
impeachment process.” S. Rep. No. 96-362, at 3-4 (1979). The Senate Report reiterated this 
limitation, noting that the primary purpose of the act was to “deal with matters which for the 
most part fall short of being subject to impeachment. And, where impeachment may be 
appropriate, traditional constitutional procedures continue to govern.” Id. at 4. 

12 The act intended judicial councils “to deal with those matters which do not rise to the 
level of impeachable offenses .... Complaints relating to the conduct of a member of the 
judiciary which are not connected with the judicial office or which do not affect the 
administration of justice are without jurisdiction and therefore outside the scope of this 
legislation.” S. Rep. No. 96-362, at 3 (1979). As the Senate report re-emphasized, the act was 
intended to “deal with matters which for the most part fall short of being subject to 
impeachment,” to “fill in the void which currently exists in the law between the impeachable 
offenses and doing nothing at all.” Id. at 4-5. See also Hastings v. Judicial Conference oJ U.S., 
593 F. Supp. 1371, 1382 (D.D.C. 1984). 


n Cf. Hastings v. Judicial Conference ofU.S., 593 F. Supp. 1371, 1382 (D.D.C. 1984) 
(“[In light of Congress’s expressed intent], this Court holds that Congress therefore did not 
intend to authorize investigation and formal proceedings against a judge for one or two isolated 
instances of possibly unethical or inappropriate official conduct unless such conduct, by itself, 
could amount to an impeachable offense.”). 
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226 may have overstepped its constitutional and 

227 congressionaily intended bounds by mistakenly proceeding 

228 under the erroneous assumption that it may properly 

229 accumulate non-impeachable offenses to find the 

230 possibility of impeachment for an aggregate of less 

231 serious crimes. Such a practice, though, exceeds the 

232 council's congressional authorization and defies the 

233 Constitution because it essentially creates an anomalous 

234 and eccentric definition of an impeachable offense. 1,1 

235 To avoid such errors and to evaluate possible 

236 impeachable offenses intelligently and constitutionally, 

237 members of both Congress and judicial councils must 

238 address the difficult problem of ascertaining what 

239 qualifies as treason, bribery, and other high crimes and 

240 misdemeanors for which a judge may constitutionally be 

241 impeached and removed from office. 15 Accordingly, in 

242 determining the limits of the constitutional phrase 

243 "treason, bribery, or other high crimes and 

244 misdemeanors," congressional and judicial council members 

245 should generally conform to the historical practice of 

246 relying on the same sources courts have consulted in 

247 construing other constitutional provisions: the language 

248 of the Constitution; the evident intent of the framers 

249 and ratifiers; the body of precedent created by prior 

250 impeachment proceedings; and the views of scholars and 


14 See id. 

"See U.S. Const, art. II, § 4; 28 U.S.C. § 354(b)(2)(A). 
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251 other commentators. 16 

252 

253 A. 

254 The Framers were influenced by the law and practice 

255 of England in deciding that "Treason, Bribery, or other 

256 high Crimes and Misdemeanors" would be the only offenses 

257 for which a federal judge or other constitutional officer 

258 could be impeached. In the preceding English experience, 

259 impeachable offenses were political crimes, impeachment 

260 was a political proceeding, and "high crimes and 

261 misdemeanors" was a category of political crimes against 

262 the state. 11 Initially in the constitutional convention, 

263 Mason proposed to expand the Constitution' s definition of 

264 impeachable offense by adding the word 

265 "maladministration" to follow the words "treason and 

266 bribery." 18 Madison objected to this proposal, arguing 

267 that " [ s ] o vague a term [would] be equivalent to a tenure 

268 during the pleasure of the Senate." 19 Mason then withdrew 

269 "maladministration," substituting instead "other high 


14 See Bowman & Sepinuck, supra note 1 0, at 1521. See also Daniel H. Pollitt, Sex in the 
Oval Office and Cover-Up Under Oath: Impeachable Offense ?, 77 N.C. L. Rev. 259, 262 (1998) 
(“Pollitt”); Michael J. Gerhardt, The Constitutional Limits to Impeachment and Its Alternatives, 
68 Tex. L. Rev. 1, 9, 41 (1989) (“Constitutional Limits to Impeachment”). 

17 See Michael J. Gerhardt, The Federal Impeachment Process: A Constitutional and 
Historical Analysis, 103 (2d ed. 2000) (“The Federal Impeachment Process”); Bowman & 
Sepinuck, supra note 10, at 1529; Pollitt, supra note 16, at 265. 


See Bowman & Sepinuck, supra note 10, at 1524; Pollitt, supra note 16, at 265. 
Pollitt, supra note 16, at 265. 
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270 crimes and misdemeanors agst. the State." 20 The 

271 ratification debates confirm that "other high Crimes and 

272 Misdemeanors" include only "great offenses" against the 

273 federal government. 21 Thus, delegates to state 

274 ratification conventions often referred to impeachable 

275 offenses as "great" offenses and said impeachment should 

276 apply if the official "deviates from his duty" or if he 

277 "dare to abuse the powers vested in him by the people." 22 

278 Alexander Hamilton similarly observed that: 

279 

280 The subject [of the Senate's] jurisdiction [in 

281 an impeachment trial] are those offenses which 

282 proceed from the misconduct of public men, or, 

283 in other words, from the abuse or violation of 

284 some public trust. They are of a nature which 

285 may with peculiar propriety be denominated 

286 POLITICAL, as they relate chiefly to injuries 

287 done immediately to the society itself. 23 

288 

289 In sum, although the framers and ratifiers of the 

290 Constitution saw the need, in extraordinary cases, for 

291 a vehicle to remove a president, judge, or other 

292 constitutional civil officer, they sought to ensure that 

293 those officers would retain a high degree of independence 


20 Id. 

21 The Federal Impeachment Process, supra note 17, at 104-05; Bowman & Sepinuck, 
supra note 10, at 1530. 

22 See Constitutional Limits to Impeachment, supra note 16, at 65 & n. 378-79 (emphasis 

added). 


21 Id. at 85-86 ( citing THE FEDERALIST NO. 65, at 396 (A. Hamilton) (C. Rossiter ed. 

1961). 
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294 and not be subjected to removal simply at the pleasure of 

295 Congress. Accordingly, they provided for removal of 

296 judges and other officers only upon impeachment by the 

297 House and conviction by a super-majority of the Senate 

298 for a specific class of offenses, "Treason, Bribery, or 

299 other high Crimes or Misdemeanors," that include only 

300 those political or public crimes which constitute an 

301 abuse or violation of the constitutional powers entrusted 

302 to the officer. 

303 

304 B. 

305 Congress, when dealing with federal judges, has 

306 faithfully restricted its use of the impeachment power to 

307 the core of the constitutional impeachable offenses as 

308 intended by the framers and ratif iers . 2< Accordingly, 

309 throughout United States history, a total of twelve 

310 federal judges have been impeached, and an analysis of 

311 their cases shows that Congress has only voted to impeach 

312 in instances of judges abusing their official, 

313 constitutional powers. 25 Of the twelve judges impeached, 

314 only seven have been convicted and removed from office by 


24 See Pollitt, supra note 16, at 277; The Federal Impeachment Process, supra note 17, at 
xii (“Tire seven federal officials whom the Senate has convicted and removed — all judges — 
shared misconduct that caused serious injury to the republic and had a nexus with the official’s 
formal duties.”); see also id. at 1 94 (“[I]n over two hundred years Congress has impeached only 
sixteen officials (including two presidents) but removed only seven judges. Close cases do not 
produce removals; only compelling ones do.”); Pollitt, supra note 16, at 267 (“Since 1796, 
although some sixty or more impeachment proceedings have been filed, the House has voted to 
impeach only fifteen persons.”). 

25 See generally , Bowman & Sepinuck, supra note 10, at 1566-98; Pollitt, supra note 16, 
at 268-77. 
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315 the Senate. Four have been acquitted in Senate hearings, 

316 and one resigned before the Senate could act. 26 

317 

318 i. 

319 Judge John Pickering was impeached in 1803 and 

320 convicted by the Senate in 1804 for improper rulings, 

321 drunkenness on the bench, and blasphemy. 27 Pickering 

322 allegedly rendered judgment on the merits of a case while 

323 refusing to hear relevant testimony offered by the 

324 attorney general, disregarded and attempted to evade 

325 federal law, and refused to permit an appeal; further, he 

326 appeared on the bench while intoxicated and apparently 

327 suffered from insanity. 28 

328 Judge West H. Humphreys was impeached and convicted 

329 by the Senate in 1862 for actions most akin to treason, 

330 i.e., incitement to revolt and rebellion. 29 Humphreys 

331 joined the Tennessee secession and served as a District 

332 Court Judge in the Confederate States of America without 

333 retiring from the federal bench; during his impeachment 

334 he made no appearance and offered no defense. 30 

335 Judge Robert W. Archbald was impeached in 1912 and 

336 convicted by the Senate in 1913 for bribery, using his 


36 See Bowman & Sepinuck, supra note 1 0, at 1 566-98. 

27 Id. at 1567-68. 

28 Id.; Pollitt, supra note 16, at 270. 

29 Bowman & Sepinuck, supra note 10, at 1571-72. 

30 Id.; Pollitt, supra note 16, at 272. 
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337 position as a judge to induce numerous litigants to allow 

338 him profitable financial deals, and hearing cases in 

339 which he had a financial interest. 31 In a number of 

340 instances. Archbald coerced a railroad company, which had 

341 several cases pending before him, and a series of other 

342 litigants to sell or lease him and a partner certain 

343 profitable property. 32 Archbald also received a $500 

344 bribe in exchange for attempting to induce other 

345 litigants to lease profitable property to Archbald's 

346 associate. 33 

347 Judge Halstead L. Ritter was impeached and convicted 

348 by the Senate in 1936 for creating kickback schemes, 

349 continuing to work on a case as a lawyer while already a 

350 judge, evading federal income tax, bartering his judicial 

351 authority for a vote of confidence, and bringing his 

352 court into scandal and disrepute. 34 Among his articles of 

353 impeachment were findings that he awarded a receivership 

354 to a former partner and increased the receivership fees 

355 by $75,000 in return for a $4,500 kickback, which led to 

356 the income-tax evasion because he failed to report the 

357 sum. 35 

358 Judge Harry Claiborne was impeached and convicted by 


31 Bowman & Sepinuck, supra note 10, at 1581-84. 

32 Id. 

22 Id. 

34 Id at 1588. 

35 Id ; Pollitt, supra note 16, at 274-75. 
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359 the Senate for tax evasion in 1986. 36 Prior to his 

360 impeachment, Claiborne had been judicially convicted of 

361 criminal tax evasion for substantially under-reporting 

362 his income in 1979 and 1980; the income he failed to 

363 report was profit from bribes. 37 He was sent to prison 

364 but refused to resign, so he continued to draw his 

365 federal salary while serving jail time. 39 This apparently 

366 prompted his impeachment proceedings. 

367 Judge fllcee L. Hastings was impeached in 1988 and 

368 convicted by the Senate in 1989 for conspiracy to solicit 

369 a bribe and perjury after having been criminally indicted 

370 and acquitted for bribery and conspiracy. 39 Hastings 

371 allegedly attempted to obtain $150,000 from a defendant 

372 .in a case before him in exchange for a sentence not 

373 requiring jail time and then allegedly lied to a grand 

374 jury about the matter.' 10 Though Hastings was acquitted in 

375 his criminal trial for bribery and conspiracy, Hastings' 

376 alleged co-conspirator was convicted in a separate 

377 trial." 

378 Finally, Judge Walter L. Nixon was impeached and 


34 Bowman & Sepinuck, supra note 10, at 1590-91 . 
j7 Pollitt, supra note 16, at 275. 

3! Id . ; Bowman & Sepinuck, supra note 10, at 1590-91. 
39 Bowman & Sepinuck, supra note 10, at 1591. 
t0 Id. 

“'Id. 
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379 convicted by the Senate for perjury in 1989. 42 Prior to 

380 his impeachment, Nixon had been judicially convicted on 

381 federal criminal charges of perjury and was serving a 

382 five-year sentence. 43 Nixon's perjury conviction arose 

383 out of statements he made to a grand jury, which was 

384 investigating bribery charges alleging that Nixon 

385 accepted a gratuity in exchange for attempting to 

386 influence a state's drug prosecution against a business 

387 partner's son. 44 Like Judge Claiborne, Nixon was 

388 sentenced to imprisonment and refused to resign, so that 

389 he continued to receive federal judicial compensation 

390 while in prison, prompting Congress to institute 

391 impeachment proceedings. 45 

392 

393 ii. 

394 Supreme Court Justice Samuel Chase was impeached but 

395 acquitted by the Senate in 1804 for bias in charging a 

396 grand jury and other action from the bench. 46 The 

397 articles of impeachment against Chase state that he 

398 attempted to prejudice juries before defense counsel 

399 could be heard, prohibited defense counsel from 

400 addressing the jury on the law, seated a juror who had 


4! Id. at 1595. 

43 Id 

44 Id.; Pollitt, supra note 1 6, at 276. 

45 Pollitt, supra note 16, at 276. 

44 Bowman & Sepinuck, supra note 10, at 1569-71. 
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401 already decided that a defendant was guilty, and 

402 delivered political speeches from the bench.' 17 

403 Judge James H. Peck was impeached 1830 but acquitted 

404 by the Senate in 1831 for holding a lawyer who criticized 

405 his rulings in contempt. 19 When a local newspaper printed 

406 a letter, written by a lawyer, criticizing one of Peck's 

407 rulings, Peck had the lawyer arrested, held him in 

408 contempt, ordered him imprisoned for 24 hours, and 

409 suspended him from practicing before the court for 

410 eighteen months. 49 The impeachment was based on "[Peck's] 

411 unjust, oppressive, and arbitrary contempt order and his 

412 general gross abuse of power as a judge," but "the Senate 

413 voted not to convict because criminal intent had neither 

414 been charged nor proved." 50 

415 Judge Charles H. Swayne was impeached in 1904 but 

416 acquitted by the Senate in 1905 for falsifying expense 

417 accounts and using property held in receivership. 51 The 

418 articles of impeachment alleged three instances of Swayne 

419 falsely inflating his travel expenses in an attempt to 

420 defraud the federal government into over-paying him; in 

421 two separate instances, Swayne also appropriated the use 

422 of a railroad car, which was held under receivership, to 


"Id. 

48 Id. at 1571. 

49 Id. 

s0 Pollitt, supra note 16, at 271-72. 

51 Bowman & Sepinuck, supra note 10, at 1578-79. 
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423 transport himself, his family, and friends from Delaware 

424 to Florida and from Florida to California. 52 Swayne then 

425 allowed the receiver to claim these expenses as necessary 

426 costs of operating the railroad. 53 The Senate ultimately 

427 acquitted Swayne, whose "defense was that even if the 

428 charges against him were accepted as true, those acts did 

429 not satisfy the constitutional definition of high crimes 

430 and misdemeanors." 5,1 

431 Judge George English was impeached in 1926 for 

432 favoritism, improper conduct, and improper use of 

433 bankruptcy funds in his court; he resigned before the 

434 Senate could take action on the matter. 55 Among English's 

435 articles of impeachment were allegations that he 

436 disbarred two lawyers without giving notice, proffering 

437 charges, or allowing them to speak in their own defense. 56 

438 He also allegedly threatened to incarcerate jurors if 

439 they did not return guilty .verdicts and constructed a 

440 fake trial for the purpose of summoning and berating 

441 local officials. 57 

442 Judge Harold Louderback was impeached but acquitted 

443 by the Senate in 1933 for using favoritism in appointing 


52 Id. 

51 Id. 

5< Pollitt, supra note 16, al 273. 

55 Bowman & Sepinuck, supra note 10, at 1585-86. 
>6 Id. 

57 Id. 
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444 receivers. 58 The articles of impeachment against 

445 Louderback alleged four separate instances of Louderback 

446 creating kickback schemes to enrich his friends at 

447 litigants' expense; "lacking evidence that Louderback had 

448 received any direct personal financial gain from these 

449 appointments, however, the Senate voted to acquit him." 59 

450 

451 i i i . 

452 As the examples above demonstrate. Congress has 

453 applied the meaning of "high crimes and misdemeanors" by 

454 voting to impeach judges only when their alleged conduct 

455 has included abuses of constitutionally entrusted powers. 

456 Among the judges convicted by the Senate, for example, 

457 Judges Nixon's and Claiborne's convictions for perjury to 

458 cover up bribery before a grand jury and tax evasion, 

459 respectively, demonstrate their abuse of their judicial 

460 power. Both also allegedly engaged in bribery, a 

461 specifically identified impeachable offense. Similarly, 

462 Judge Hastings was alleged to have accepted bribes, and 

463 Judge Ritter' s kickback schemes and Archbald' s financial 

464 manipulations, both of which arguably involved bribery, 

465 also hinged on their abuse of official judicial power. 

466 The allegations that Judge Pickering took the bench while 

467 intoxicated, improperly denied an appeal, refused to 

468 allow the attorney general to present witnesses' 

469 testimony, and arbitrarily entered judgment without 


s> Jd. at 1586-87. 

59 Id.', Pollitt, supra note 1 6, at 274. 
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470 conducting trial or hearing witnesses similarly implicate 

471 abuse of his official judicial duty and power. Finally, 

472 Judge Humphreys' actions essentially constituted treason, 

473 another specifically identified impeachable offense. 

474 Even for those judges impeached but not convicted by 

475 the Senate, the impeachment grounds hinged on abuses of 

476 official constitutional powers. Judges Louderback and 

477 Swayne, acting in their official federal capacities, 

478 allegedly abused the receivership process and, in 

479 Swayne' s case, attempted to defraud the federal 

480 government into over-paying judicial expenses. Judge 

481 Peck acted in his official capacity by ordering arrest 

482 and contempt charges; and all of the allegations against 

483 Justice Chase and Judge English similarly implicate 

484 abusive conduct from the bench toward litigants and 

485 jurors. 

486 

487 C. 

488 According to the constitutional text, the evident 

489 intent of the framers and ratifiers, the body of 

490 precedent created by prior judicial impeachment 

491 proceedings, and the views of scholars and other 

492 commentators, impeachable high crimes and misdemeanors 

493 are limited to abuses or violations of constitutional 

494 judicial power. Thus, any conduct short of an abuse or 

495 violation of constitutionally entrusted power cannot 

496 constitute a possible impeachable offense. 

497 

498 3 . 


22 



1460 


499 The special investigating committee and the judicial. 

500 council majority neither alleged nor found that Judge 

501 Porteous had committed treason, bribery, or other high 

502 crimes or misdemeanors, or that he had engaged in 

503 misconduct which constituted an abuse or violation of 

504 constitutional judicial power. The only violations of 

505 law or canons of judicial conduct that the committee or 

506 the council majority alleged or found Judge Porteous to 

507 have committed do not amount to impeachable offenses 

508 because they do not amount to an abuse or violation of 

509 the constitutional judicial powers entrusted to him. 

510 Accordingly, although the misconduct which the committee 

511 and council majority attributed to Judge Porteous 

512 warrants a public reprimand, it does not constitute any 

513 of the constitutional grounds for impeachment, and the 

514 council majority therefore erroneously certified this 

515 case for possible impeachment. 

516 The DOJ as complainant, the special investigatory 

517 committee, and the judicial council majority have never 

518 alleged that Judge Porteous committed treason or 

519 bribery. 60 In fact, the special committee expressly 

520 concedes that there is no allegation of bribery in the 

521 complaint or charge against Judge Porteous. 61 Although 


60 See U.S. Department of Justice Complaint of Judicial Misconduct Concerning the 
Honorable G. Thomas Porteous, Jr. (“Complaint”); The Special Committee for the Fifth Circuit 
Judicial Council Charges of Judicial Misconduct; Special Committee Response to Reply 
Memorandum at 9. 

61 Special Committee Response to Reply Memorandum at 9 (“no specific allegations of 
bribery appear in the Complaint or in the Charge”). 
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522 the committee introduced evidence of alleged misconduct 

523 by Judge Porteous while he was a state judge, the 

524 committee admitted that it has no authority over such 

525 non-federal judicial conduct. 62 Furthermore, because the 

526 only constitutional grounds for impeachment of a federal 

527 judge are his commission, while on the federal bench, of 

528 treason, bribery and other high crimes and misdemeanors 

529 against the United States, the Congress lacks 

530 jurisdiction to impeach, and the judicial council lacks 

531 authority to certify for possible impeachment, Judge 

532 Porteous for any misconduct prior to his appointment as 

533 a federal judge. 63 


62 The Special Committee concedes that it has “never taken the position that it has 
authority over Judge Porteous's judicial misconduct as a state judge.” Special Committee 
Response to Reply Memorandum at 4. 

63 See The Federal Impeachment Process, supra note 17, at 108-09. See also Special 
Committee Response to Reply Memorandum at 4 (conceding that the committee has “never 
taken the position that it has authority over Judge Porteous's judicial misconduct as a state 
judge.”), 

Records of past impeachment proceedings also demonstrate that evidence relating to 
state-level judicial misconduct falls outside the proper scope of an impeachment inquiry into 
misconduct as a federal judge. During the Senate conviction proceedings for Judge Archbald in 
1913, the Judge's counsel presented an extensive brief arguing why the last six articles of 
impeachment should not stand. Counsel argued that because those articles related to Judge 
Archbald's tenure as a district court judge and the impeachment concerned his position as a judge 
on the Commerce Court, the evidence of conduct occurring during Arehbald's district court 
tenure, i.e,, prior to his then-current federal office, was irrelevant and outside the scope of a 
proper impeachment inquiry. In response, the senate found Archbald “not guilty” for all six 
articles wholly concerned with his actions during his district court tenure though they convicted 
Archbald on the other articles. 

The argument in Judge Archbald’s case, equally applicable here, revolved around Article 
1, section 3, of the Constitution, which states “Judgment in the Cases of Impeachment shall not 
extend further than to removal from Office, and disqualification to hold and enjoy any Office of 
honor, Trust or Profit under the United States.” As primary legal authority, Judge Archbald's 
counsel cited to Justice Story's Commentaries on the Constitution of the United States, which 
interprets the relevant clause as follows: 
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534 Thus, the special committee and council majority 

535 erred in certifying this matter, having found only 

536 non-impeachable offenses but mistakenly averring that 

537 there might be an impeachable offense among them. The 

538 council majority's Memorandum Order and Certification 

539 describes the offenses it found as follows: 

540 


As it is declared in one clause of the Constitution, that judgment, in cases 
of impeachment, shall not extend further, than a removal from office, and 
disqualification to hold any office of honour, trust, or profit, under the United 
States;” and in another clause, that “the president, vice president, and all civil 
officers of the United States, shall be removed from office on impeachment for, 
and conviction of, treason, bribery, or other high crimes or misdemeanours;” it 
would seem to follow, that the Senate, on the conviction, were bound, in all cases, 
to enter a judgment of removal from office, though it has a discretion, as to 
inflicting the punishment of disqualification. If then, there must be a judgment of 
removal from office, it would seem to follow, that the Constitution contemplated, 
that the party was still in office at the time of the impeachment. If he was not, his 
offence was still liable to be tried and punished in the ordinary tribunals of 
justice. And it might be argued with some force, that it would be a vain exercise 
of authority to try a delinquent for an impeachable offence, when the most 
important object, for which the remedy was given, was no longer necessary, or 
attainable. And although a judgment of disqualification might still be pronounced, 
the language of the Constitution may create some doubt, whether it can be 
pronounced without being coupled with a removal from office. There is also much 
force in the remark, that an impeachment is a proceeding purely of a political 
nature. It is not so much designed to punish an offender, as to secure the state 
against gross official misdemeanors. It touches neither his person, nor his 
property; but simply divests of his political capacity. 

Story, Commentaries on the Constitution § 801 (1833) (emphasis added). 

Since Judge Porteous is no longer a state court judge, it is up to the “tribunals of justice” 
to hold Judge Porteous liable for his actions in that capacity-- which they have not. The scope of 
the current impeachment inquiry only pertains to Judge Porteous 4 s actions consonant to the 
remedy at issue— removal of Judge Porteous from his current federal judicial capacity for abuse 
of constitutional power related to his current position- not to actions taken while in state-level 
positions he no longer holds. 
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541 (a) Porteous filed numerous false statements 

542 under oath during his and his wife's Chapter 13 

543 bankruptcy, including filing the petition under 

544 a false name; concealing assets of the 

545 bankruptcy estate; failing to identify gambling 

546 losses; and failing to list all creditors. 

547 Porteous additionally violated bankruptcy court 

548 orders forbidding him from incurring debt during 

549 the course of the Chapter 13 case without 

550 approval of the trustee or bankruptcy judge, in 

551 that he continued regularly to incur short-term 

552 extensions of credit from various casinos. 

553 Porteous additionally made unauthorized and 

554 undisclosed payments to preferred creditors 

555 after the commencement of the bankruptcy case. 

556 

557 (b) Porteous engaged in fraudulent and deceptive 

558 conduct concerning the debt he owed to Regions 

559 Bank prior to bankruptcy. 

560 

561 (c) Porteous received gifts and things of value 

562 from attorneys who had cases pending before him. 

563 During one particular case (Liljeberg) , Porteous 

564 was requested to recuse from the case but 

565 instead ruled against the movant without 

566 disclosing to any party his history of financial 

567 relationships with at least one counsel in the 

568 case. 

569 

570 (d) Porteous' s financial disclosure statements 

571 for the years 1994-2000 are inaccurate and 

572 misleading insofar as they fail to report the 

573 gifts and things of value he received from 

574 attorneys, and in the year 2000 failed to report 

575 accurately significant amounts of reportable 

576 indebtedness owed by Judge Porteous. 

577 

578 None of these offenses or ethical violations constitutes 

579 a high crime or other impeachable offense because none 

580 represents an abuse or violation of constitutional 

581 judicial power. 
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582 A. Appearances of Impropries in Connection with the 

583 Liljeberg Case 

584 In essence, the judicial council majority finds that 

585 Judge Porteous committed several serious appearances of 

586 improprieties under the Code of Conduct . I agree with 

587 that finding and think that Judge Porteous should be 

588 given the most severe sanction at the council's disposal 

589 for these infractions, a public reprimand. I emphatically 

590 disagree with the council majority, however, if, without 

591 specifically finding or saying so, it believes that these 

.892 appearances of improprieties are high crimes or 

593 misdemeanors. 

594 Judge Porteous presided over the Liljeberg case, in 

595 which Judge Porteous' s long-time friends Amato, Levenson, 

596 and Gardner represented opposing parties. 64 Arising out 

597 of these circumstances, the judicial council found 

598 several appearance-of-impropriety violations of the Code 

599 of Conduct: first the council found that, before Gardner 


“Though the special committee report mentions Levenson, he is not the primary focus of 
the allegations because his role in the appearances of improprieties during the Liljeburg case is 
less significant than those of Amato, Creely, or Gardner. The special committee report notes that 
Levenson paid for some expenses related to one of Judge Porteous’s son’s externships in 
Washington, D.C. prior to the Liljeberg case and also often took Judge Porteous out to lunch and 
paid for the meals. Special Committee Report at 60. Such conduct appears fitting with Judge 
Porteous’s and Levenson’s relationship because, like Amato, Creely, and Gardner, Levenson is 
also a long-time friend of Judge Porteous’s. Levenson Grand Jury Testimony at 6-8. 

At the outset of their relationship, Levenson treated judge Porteous to lunch, which 
Levenson testified was often the case in social relationships between judges and lawyers, and this 
practice continued when Judge Porteous became a federal judge. Id. at 1 1-12. Levenson testified 
that though he paid for lunches during the pendency of the Liljeburg case, he never did so during 
the actual trial Id. at 44. Furthermore, Levenson testified that his payment of expenses for 
Judge Porteous’s son was a “long time ago,” hence before, and unrelated to, the Liljeburg case, 
and amounted to “a couple of hundred dollars.” Id. at 65-6. 
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600 entered the case as an attorney. Judge Porteous declined 

601 to either recuse himself or disclose to the parties the 

602 closeness of his thirty-year friendships with Amato and 

603 Levenson, and second the council found that during the 

604 pendency of Liljeberg, Judge Porteous received financial 

605 assistance from Amato and Amato's partner Creely, another 

606 long-time friend, to help pay for his son' s wedding and 

607 also attended his son' s bachelor party in Las Vegas with 

608 Gardner and Creely, among a score of other guests, where 

609 Creely paid for his hotel room. 

610 In the absence of Judge Porteous' s and his lawyer 

611 friends' involvement in the Liljeberg case, of course, 

612 there would have been nothing wrong with his receiving 

613 gifts from them in connection with his son's wedding. 

614 This would have been the natural result of their 30 year 

615 relationship during which their families regularly 

616 celebrated such occasions together. 65 But because of the 

617 serious appearance of impropriety that these gifts 

618 presented in light of Liljeberg, Judge Porteous should 

619 have avoided the situation entirely by recusal or 

620 disclosure. 

621 Thus, because of the intersection between the close 


65 Judge Porteous, Amato, Gardner, and Creely have been close friends for over 30 years. 
See Special Committee Hearing Transcript (“SCHT”) at 46 1 . Amato, Creely, and Judge 
Porteous met as young lawyers practicing together. See SCHT at 198, 236-37. All four 
frequently enjoyed such diversions as hunting, fishing, or having lunch together. See SCHT at 
229. Over time their families also became close. See SCHT at 259. They attend each others’ 
various parties, birthdays, weddings, and other events. See SCHT at 154, In fact. Judge Porteous 
is godfather to one of Gardner’s daughters. See SCHT at 1 54. In connection with this social 
interchange, they engaged in the customary mutual benevolence of reciprocal gift-giving and 
funding of costs of celebrations and social events. See SCHT at 461-62. 


28 



1466 


622 friendships, the Lilj eberg case, and Judge Porteous' s 

623 son's wedding, Judge Porteous' s failure to take 

624 corrective action resulted in serious appearance-of- 

625 impropriety ethical violations. However, because all of 

626 the sworn testimony indicates without dispute, that Judge 

627 Porteous did not commit bribery, i.e., he did not solicit 

628 or accept any private favor or benefit in exchange for 

629 official action. Judge Porteous' s ethical infractions 

630 during the Liljeberg case did not amount to a high crime 

631 or high misdemeanor because he did not abuse or violate 

632 the constitutional judicial power entrusted to him. 

633 Further, because Judge Porteous created only appearances 

634 of improprieties, his misconduct was not as serious as 

635 actual ethical improprieties under the Code. 66 

“ The creation of an appearance of impropriety is distinguishable from an actual 
impropriety or actual misconduct under the Code of Conduct for United States Judges. As the 
Commentary to Canon 2A notes, “actual improprieties . . . include violations of law, court rules, 
or other specific provisions of this code,” whereas “the test for appearance of impropriety is 
whether the conduct would create in reasonable minds ... a perception that the judge’s ability to 
carry out judicial responsibilities with integrity, impartiality, and competence is impaired." 

Here, there is no evidence, allegation, or finding that Judge Porteous violated a law or 
court rule through his actions during the Liljeberg case because there is no evidence or allegation 
that Judge Porteous's relationship with lawyers on either side of the case influenced his impartial 
judgment or disposition in the matter. Further, in light of this lack of evidence of bribery or other 
actual bias during Liljeberg, the only canonical violations alleged against Judge Porteous, 
violations of Canons 1, 2, 3, 5, and 6, are necessarily limited to his creating only an appearance 
of partiality. Thus, his failure to recuse or disclose his relationship constitutes a mere appearance 
of impropriety rather than actual impropriety under the canons. 

As evidenced by the remedies often awarded to litigants, a Judge's appearance of 
impropriety is less serious than an actual impropriety. For example, a finding that a judge failed 
to recuse for an actual impropriety generally requires the remedy of vacatur, whereas a finding of 
failure to recuse for appearance of impropriety often calls only for prospective recusal. See In re 
Cargill, Inc., 66 F.3d 1256, 1264 (1st Cir. 1995) (holding that an appearance of impropriety does 
not require immediate relief whereas actual impropriety would); In re Allied-Signal Inc. 

891 F.2d 967, 973 (1st Cir. 1989) (reasoning that because no actual impropriety was alleged, 
retroactive relief was unnecessary in a case of appearance of impropriety); U.S. v. Widgery, 778 
F.2d 325, 328 (7th Cir. 1985) (“Disqualification for the appearance of impropriety runs 
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636 Equally important here, Congress's impeachment 

637 precedents demonstrate that Judge Porteous' s Liljeberg 

638 conduct falls far short of impeachable crimes under the 

639 Constitution. The congressional impeachments of Judges 

640 Nixon, Hastings, Claiborne, Archbald, and Humphreys, for 

641 example, resulted in their removal for treason and 

642 bribery. Judge Porteous engaged in no treason or bribery 

643 at anytime, either in connection with Liljeberg or 

644 otherwise. 67 Also unlike the cases of Judges Ritter, 

645 Louderback, and Swayne, no evidence here suggests that 

646 the gifts Judge Porteous received during Liljeberg 

647 constituted a quid pro quo for official action or in any 

648 way connected to his official powers. 

649 During the pendency of Liljeberg, Judge Porteous 

650 accepted gifts from Creely and Amato to defray his adult 

651 son's wedding expenses and attended his son's bachelor 

652 party with Creely and Gardner, and both of these 

653 instances fit within the context of their extensive 

654 social relationships and had nothing to do with the 

655 Liljeburg case. Thus, the difference between Judge 

656 Porteous ’s conduct during Liljeberg and the impeachable 

657 conduct of Ritter, Archbald, Louderback, and Swayne, is 

658 that all the impeached judges’ conduct involved abuses of 


prospectively only; even a successful motion does not vitiate acts taken before the motion was 
filed .... Disqualification under . . . for an actual impropriety would indeed require a new 
hearing”) (internal citation omitted). 

As such, the appearance of an impropriety is deserving of a lesser sanction, if any, than 
an actual impropriety or actual misconduct. 

67 See Special Committee Response to Reply Memorandum at 9 (“no specific allegations 
of bribery appear in the Complaint or in the Charge”). 
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659 official power, viz., awarding receiverships, using 

660 property in receivership, accepting bribes, influencing 

661 litigants' financial decisions, and falsifying expense 

662 accounts, 60 whereas it is undisputed that Judge Porteous 

663 never acted out of fear or favor of any litigant or 

664 attorney and never abused or violated the constitutional 

665 power entrusted to him. 69 Finally, the violations alleged 

666 against the impeached judges spanned multiple cases, 

667 whereas the committee and council's allegations against 

668 Judge Porteous center on only the Liljeberg case. 

669 Furthermore, the special committee and council 

670 majority do not dispute, but, in effect, concede that 

671 Judge Porteous' s conduct amounted only to a non- 

672 impeachable appearance of impropriety. They never find 

673 that Judge Porteous' s conduct constituted an actual 

674 impropriety, much less an abuse or violation of official 

675 constitutional judicial power. The special investigating 

676 committee's report finds that none of Judge Porteous 1 s 

677 ethical violations was more egregious than his conduct 


68 Judges Rider and Louderback allegedly concocted numerous kickback schemes across 
many cases, Judge Archbald wielded his office for financial advantage against a number of 
litigants throughout his docket, and Judge Swaync attempted to swindle the federal government 
on at least three different occasions and commandeered a railroad car in receivership for two 
different trips. 

60 In unrebutted testimony, 1 ) Judge Porteous staled that he has “been fair and impartial in 
every proceeding [before him],” SCUT at 157; 2) Creely stated that he never thought that his 
gifts to Judge Porteous would influence his decision in Liljeberg or any other case and that he did 
not believe Judge Porteous’s rulings to rely “one way or the other" on these gifts, SCHT at 229, 
23 1 ; and 3) Amato testified that there was no quid pro quo or expectation of judgment tied to his 
gifts to Judge Porteous, SCHT at 256, and that any money given to Judge Porteous vvas “because 
we’re friends and we’ve been friends for 35 years,” rather than because Judge Porteous is a judge 
or to influence his decisions. SCHT at 258-59. 
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678 during the Liljeberg case but concludes 1) that Judge 

679 Porteous should have advised the parties of his financial 

680 relationship with Amato and the Creely & Amato law firm 

681 as soon as the recusal motion was filed; and 2) that 

682 Judge Porteous should have granted the motion to recuse 

683 or given the parties the choice of keeping him as a trial 

684 judge. The committee further found that Judge Porteous ' s 

685 asking for and receiving Amato's and Creely' s financial 

686 assistance with his son's wedding and allowing Creely to 

687 pay for his hotel room in connection with his son' s 

688 bachelor party compounded the appearances of 

689 improprieties. But the committee correctly did not find 

690 that anything other than appearances of improprieties, 

691 rather than actual improprieties, 70 resulted from this 

692 conduct under the Code. Thus, the committee found that 

693 the failure to recuse. Judge Porteous' s worst ethical 

694 offense, was not an irremediable actual impropriety under 

695 the Code but rather an appearance of impropriety, which, 

696 if disclosed, the parties could have cured by agreement. 

697 The appearances of serious improprieties allowed by Judge 


698 

Porteous 

warrant 

the 

most severe sanction that the 

699 

judicial 

council 

can 

impose, 

a public 

reprimand, but 

700 

because Judge 

Porteous 

did not 

commit an 

actual abuse or 

701 

violation 

of 

the 

constitutional 

judicial 

power entrusted 

702 

to him, 

he 

did 

not 

commit 

a high 

crime or high 


703 misdemeanor for which he may be impeached and removed 

704 from office. 


70 See supra note 66. 
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705 B. Offenses Related to Personal Bankruptcy, Personal 

706 Bank Loan, and Personal Financial Disclosure 

707 The committee's and council majority's findings that 

708 Judge Porteous violated criminal statutes relating to his 

709 bankruptcy, bank loan, and financial disclosure 

710 statements do not constitute findings of possible 

7)1 impeachable offenses, because, rather than constituting 

712 the exercise of the constitutional judicial power 

713 entrusted to Judge Porteous, his misconduct in these 

714 respects was restricted to private conduct and reporting 

715 of private financial affairs. 11 These alleged crimes 

716 implicate no bribery or treason on Judge Porteous' s part. 

717 Moreover, they involve neither Judge Porteous' s actions 

718 from the bench nor any litigants or lawyers involved in 

719 cases before Judge Porteous. So, unlike the conduct 

720 underlying the charges against every federal judge ever 

721 impeached, Judge Porteous' s conduct in his bankruptcy, 

722 bank loan, and financial disclosure statements neither 

723 depended upon nor utilised his constitutionally entrusted 

724 powers. In sum, these offenses involve only Judge 

725 Porteous the private citizen and disclosure of his 


71 In Duplantier v. Untied States, 606 F.2d 654 (5th Civ. 1 979), the Fifth Circuit examined 
the statutory financial disclosure obligations that Judge Porteous allegedly violated. The 
disclosure obligation entails filing a "personal financial report,” id. at 659 and its statutory intent 
was to require judges to report for public disclosure judges’ private financial interests, id. at 668 
n.30. In Duplantier, The Fifth Circuit concluded: "Judges should not be harassed in the 
legitimate exercise of their duties, and wc should tread softly before imposing publicity on their 
private financial affairs which may be a serious threat to judicial independence and may erode 
that independence so necessary to the proper functioning of the judiciary. Federal judges may 
properly inquire what necessity brought about the provisions of the Act of Congress which will 
cause many of their intimate personal and confidential financial affairs to be open to public 
inspection.” Id. at 672. 
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726 private wealth and financial affairs, not Judge 

727 Porteous's use or abuse of constitutional judicial power. 

728 As such, because these allegations entail no abuse of 

729 official constitutional power, these alleged offenses 

730 involving personal, private conduct generically and 

731 categorically fall outside the scope of impeachable 

732 offenses. 

733 

734 4 . 

735 For the foregoing reasons, a detailed examination of 

736 the evidence may be unnecessary to a determination that 

737 this case does not present a possible treason, bribery, 

738 high crime or misdemeanor, or an abuse or violation of 

739 constitutional judicial power. Nevertheless, every judge 

740 participating in deciding whether to refer this or any 

741 case to the House of Representatives for consideration of 

742 possible impeachment will wish to have a good 

743 understanding of the evidence and record in the case. 

744 Accordingly, in the interest of aiding other judges in 

745 reviewing and evaluating the evidence, I respectfully 

746 suggest that a fair and impartial assessment of the 

747 evidence reveals that the case against Judge Porteous, 

748 while still warranting a public reprimand, is not as 

749 formidable as the committee report represents for many of 

750 the same reasons that the DOJ or the grand jury, or both, 

751 decided that a criminal prosecution of Judge Porteous was 

752 not warranted. 

753 The Federal Bureau of Investigation ("FBI") and a 

754 grand jury empaneled in the Eastern District of Louisiana 
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755 spent nearly five years investigating Judge Porteous in 

756 connection with a number of potential criminal charges .' 2 

757 Specifically, the FBI investigated Judge Porteous for 

758 conspiracy to bribe a public official in violation of 18 

759 U.S.C. §§ 201 and 371, commission or conspiracy to commit. 

760 honest services mail- or wire-fraud in violation of 18 

761 U.S.C. §§ 371, 1341, 1343, and 1346, submission of false 

762 statements to federal agencies and banks in violation of 

763 18 U.S.C. §§ 1001 and 1014, and filing false 

764 declarations, concealing assets, and acting in criminal 

765 contempt of court during his personal bankruptcy action 

766 in violation of 18 U.S.C. §§ 152 and 401. 1 - i 

767 After this extensive investigation, the DOJ decided 

768 to press no criminal charges against Judge Porteous based 

769 both on statute of limitations bars to certain charges 

770 and on determination that the government could not meet 

771 its burden of proof for the non-barred charges. 74 It is 

772 unclear whether the DOJ decided not to continue or the 

773 grand jury returned submitted charges without an 

774 indictment. The DOJ specifically said "the government's 

775 heavy burden of proof in a criminal trial, and the 

776 obligation to carry that burden to a unanimous jury; 

777 concerns about the materiality of some of Judge 

778 Porteous' s provably false statements; the special 

779 difficulties in proving mens rea and intent to deceive 


12 Complaint at 1. 
73 Id. at 1-2. 


74 Id. 
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780 beyond a reasonable doubt in a case of this nature" led 

781 to a decision not to prosecute. 

782 The same evidence presented to the grand jury was 

783 before the judicial council, and considered under any 

784 reasonable standard of proof, 75 it still arguably cannot 

785 support a conclusion that Judge Porteous should be held 

786 responsible for the alleged criminal offenses to the 

787 extent claimed by the committee because the record cannot 

788 support an essential element of the criminal allegations, 

789 viz., intent to deceive or defraud, save for the least 

790 serious offense which does not require proof of this 

791 element. The Complaint alleges, and the Special Committee 

792 agreed, that the pertinent allegations of criminal 

793 offenses are violations of 18 U.S.C. § 1621, perjury; § 

794 152, bankruptcy fraud; § 1001, false statements to 

795 federal agencies; § 1014, false statements to a financial 

796 institution; § 1344, bank fraud; and § 371, conspiracy. 

797 To prove a violation of 18 U.S.C. §§ 1621, 152, or 

798 1344 requires proof of a specific intent to defraud; and 

799 18 U.S.C. § 1014 requires proof of a specific intent to 

800 influence the bank. 76 "The requisite intent to defraud is 

75 Another problem in the Special Committee’s treatment of the allegations is the failure 
to identify the standard of proof required to substantiate these allegations. As noted earlier, the 
DO.I concedes these allegations probably can not be proved beyond a reasonable doubt. 

76 For perjury under § 1621(2), “in order to constitute perjury, a false statement must be 
made with criminal intent, that is, -with intent to deceive, and must be wilfully, deliberately, 
knowingly and corruptly false.” Beckamlin v. United States, 232 F .2d 1,4 (5lh Civ. 1956). For 
bankruptcy fraud under § 152, according to the Fifth Circuit pattern jury instructions, to convict 
under Section 152(1), the Government must prove: (1) “That there existed a proceeding in 
bankruptcy”; (2) “That certain property or assets belonged to the bankrupt estate”; (3) “That 
defendant concealed such property from the creditors (custodian] [trustee] [marshal] [some 
person] charged with control or custody of such property”; and (4) “That the defendant did so 
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801 established if the defendant acted knowingly and with the 

802 specific intent to deceive, ordinarily for the purpose of 

803 causing some financial loss to another or bringing about 

804 some financial gain to himself." 11 As 1 discuss in the 

805 balance of this section, the record evidence forms an 

806 arguably insufficient foundation for the conclusion that 

807 Judge Porteous harbored the requisite specific intent for 

808 the aforementioned alleged criminal offenses. 

809 The Special Committee finds a violation of 18 U.S.C. 

810 § 1621(2), the general perjury statute, because Judge 

811 Porteous submitted a bankruptcy petition using an alias 

812 ("Orteous") as suggested by his attorney to avoid 

813 negative publicity. However, the record shows that Judge 

814 Porteous and his attorney intended to correct the name 

815 soon after the petition was filed and, in fact, did 

816 correct it just twenty days later. Since (1) Judge 

817 Porteous relied on his lawyer's advice 78 and (2) corrected 


knowingly and fraudulently'' (emphasis added); see United States v. Maturin, 488 F.3d 657, 662 
n.3 (5th Cir. 2007). For bank fraud under 18 U.S.C. § 1344, the prosecution must show beyond a 
reasonable doubt that the defendant (1) engaged in a scheme or artifice to defraud, or made false 
statements or misrepresentations to obtain money from; (2) a federally insured financial 
institution; and (3) did so knowingly. United States v. Brandon , 17 F.3d 409, 424 (1st Cir. 1994). 
For § 1014, “the only specific intent that matters for purposes of § 1014 is the intent to influence 
the bank’s actions.” United States v. Sparks, 67 F.3d 1 145, 1152 (4th Cir. 1995). 

The last alleged infraction, § 1001, false statement to a federal agency, does not require 
an “intent to defraud.” While Section 1001 proscribes only deliberate, knowing, willful false 
statements,” it “does not require an intent to defraud-that is, the intent to deprive someone of 
something by means of deceit.” UnitedStates v. Lichenstein, 610F,2d 1272, 1276-77 (5th Cir. 
1980), 


17 UnitedStates v. Doke, 171 F.3d 240, 243 (5th Cir. 1999). 

78 Generally, a debtor is entitled to rely on the advice of his bankruptcy counsel where the 
reliance is reasonable and in good faith. See Hibernia Nat'l Bank v. Perez, 124 B.R. 704, 710-11 
(E.D. La. 1991), affd 954 F,2d 1026 (5th Cir. 1992); see also First Beverly Bank v, Adeeb (In re 
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818 the name within twenty days,*® arguably a neutral finder 

819 of fact could follow our criminal law precedents and 

820 infer a lack of bad faith or no intent to defraud. 80 

821 Judge Porteous's assertion of a good-faith belief in 

822 his conduct, and thus a lack of intent to defraud, also 

823 tends to weaken the evidentiary basis for the other 

824 allegations of fraud relating to his bankruptcy. In 

825 fact, no direct evidence of intent to defraud, a 

826 necessary element for the bankruptcy fraud allegation 

827 under 18 U.S.C. § 152, rebuts the testimony about Judge 

828 Porteous's "good-faith." 

829 For example, the record arguably contravenes a 

830 finding of intent to defraud for the allegation that 

831 Judge Porteous improperly obtained credit during his 

832 bankruptcy by using gambling markers and intentionally 

833 concealed this credit from his bankruptcy proceedings. 


Adeeb), 787 F.2d 1339, 1343 (9th Cir. 1986) (noting that reasonable and good faith reliance on 
advice of counsel sufficient to show debtor lacked requisite fraudulent intent to revoke or deny 
discharge); Beckanstein v. United States , 232 F.2d 1, 4 (5th Cir. 1 956) (“The advice of counsel is 
also important in determining whether appellant made the statement with a corrupt motive.”). 

The Special Committee attempts to strip Judge Porteous of this defense by declaring “a 
federal judge cannot reasonably avail himself of such a defense,” Special Committee Report at 
1 8, but this statement appears contrary to the Code of Conduct for United States Judges. 
According to the Commentary to Canon 5C of the Code of Conduct for United States Judges, 
“fa] judge has the rights of an ordinary citizen with respect to financial affairs,” which arguably 
includes the right to rely on bankruptcy counsel when such reliance is reasonable and in good 
faith. 


79 “Recantation may have a bearing on whether an accused perjurer intended to commit 
the crime.” United States v. McAfee , 8 F.3d 1010, 1017 (5th Cir. 1993) (internal citations 
omitted). 


so Further evidence of a lack of bad faith may be inferred from the facts that Judge 
Porteous’s bankruptcy was completed, all creditors were paid a percentage of their claims, and no 
creditor opposed Judge Porteous’s discharge from bankruptcy. See Porteous Hearing Exhibit 1 
part 1, Bates No. SC00009-10, SC00015. 
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834 The FBI agents noted in their testimony that the casino 

835 records Involving markers are "very confusing" and 

836 "there's certain nuances to each casino," 81 so good faith 

837 disagreement or confusion over the financial definition 

838 of a marker seems possible. Judge Porteous testified 

839 that he understood casino markers as equivalent to 

840 checks, which could be held by a casino for as much as 10 

841 to 30 days before being presented for payment, and not 

842 "credit" in the sense intended by the bankruptcy court 

843 order. Under Louisiana commercial law, markers are 

844 considered "checks" as defined by Louisiana statute. 82 

845 Whether each marker was, under the varying underlying 

846 circumstances, an actual extension of credit is 

847 debatable; thus, whether Judge Porteous knew or should 

848 have known each marker was a forbidden extension of 

849 credit within the intention of the court's order is also 

850 debatable. Based on the complexity of the marker system, 

851 the varying circumstances, and the opportunity for 

852 misunderstanding, the evidence may support an inference 

853 that Judge Porteous did not knowingly incur credit or 

854 intend to deceive the bankruptcy court. 

855 As for Mrs. Porteous' s use of the Fleet credit card 

856 to charge around $1,100 during bankruptcy, Judge 


81 SCHT at 296. 

82 TeleRecovery of Louisiana, Inc. v. Gaulon, 738 So.2d 662, 667 (La. Ct. App. 1999). 1 
do not suggest that “markers" are necessarily treated as checks and not loans in the bankruptcy 
context, see In re Armstrong , 291 F.3d 517, 523 (8th Cir. 2002), however legal authority for the 
position that markers should be considered “checks” (even if not in the bankruptcy context) is 
some support for a good-faith understanding that “markers” would be treated as checks and not 
credit in the bankruptcy context within Louisiana and the Fifth Circuit. 
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857 Porteous' s testimony of his ignorance arguably 

858 demonstrates a lack of intent to defraud. Judge Porteous, 

859 in unrebutted testimony, stated that "my understanding 

860 was all the cards were torn up. I did not know she had 

861 kept that card active until well after the fact." 83 It is 

862 undisputed that Judge Porteous relied heavily upon Mrs. 

863 Porteous, who is now deceased, and his secretary to 

864 handle his personal bank accounts, credit cards, and 

865 personal financial affairs. 

866 Similarly, regarding the failure to disclose assets, 

867 Judge Porteous repeatedly noted that he did not fully 

868 understand his financial status, and therefore never 

869 knowingly misrepresented his bank accounts. First, 

870 explaining his non-disclosure of less that $900 total in 

871 various accounts, Judge Porteous stated, ”[i]t was just 

872 inadvertence, not any intent to hide my finances." 81 Other 

873 factors corroborate that Judge Porteous was not fully 

874 aware of his financial situation; his wife handled their 

875 bank accounts and his secretary often paid his bills from 

876 her personal account before seeking reimbursement from 

877 him. Second, Judge Porteous testified that his failure 

878 to report a tax refund of $4143.72, like his use of an 

879 alias, was in reliance on the advice of his attorney. 85 


” SCHTat 161. 


84 SCHT at 158. Judge Porteous’s non-disclosure of $900 in assets arises out of his 
representation that a bank account was valued at $100 when it actually contained $559.07, 
Special Committee Report at 25, and his failure to disclose a Fidelity money market account 
containing a balance somewhere between $283.42 and $320.29. Special Committee Report at 25. 


S5 


SCHT at 84. 
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880 Judge Porteous testified that this omission, done on the 

881 advice of his attorney, was "no intentional act to try 

882 and defraud somebody. It just got omitted. I don't know 

883 why." 06 His attorney could not recall giving advice on 

884 this subject, but his testimony indirectly supports Judge 

885 Porteous' s contentions. His attorney, in response to a 

886 question about his standard practice under these 

887 circumstances, stated that "at the time [of Judge 

888 Porteous' s bankruptcy] . . . [as part of my standard 

889 practice,] it was not included in the confirmation order 

890 that the debtor turn over either tax returns or tax 

891 refunds from year to year as the plan progresses." 87 

892 The same lack of evidence regarding specific intent 

893 also applies to allegations of submitting false 

894 statements to Regions bank and bank fraud regarding the 

895 renewal of a $5,000 signature loan. 88 Judge Porteous made 

896 two statements: (1) that he was not "in the process of 

897 filing bankruptcy" and (2) that there had been no 

898 "material adverse change in [his] financial condition as 

899 disclosed in [his] most recent financial statement to 

900 lender" (emphasis added) . In both of these statements, 

901 Judge Porteous arguably did not intend to defraud or 

902 influence the bank because, in unrebutted testimony, he 


96 SCI IT at 84, 

87 SCHT at 438. 

88 Alleged against Judge Porteous are violations of both 18 U.S.C. § 1014, false 
statements to a financial institution, and 18 U.S.C. § 1344, bank fraud; the evidence is 
insufficient to support these charges’ respective specific intent requirements, i.e., the evidence 
docs not support a finding of specific intent to influence the bank or specific intent to defraud. 
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903 testified that; he actually believed the two statements 

904 were true when he filed the renewal form with the bank, 

905 and the record tends to supports this "good-faith" 

906 assertion. The loan renewal form was completed "a couple 

907 of months before [he filed] bankruptcy," 89 during a period 

908 when Judge Porteous and his lawyer were actively pursuing 

909 a work-out with debtors, so as to avoid bankruptcy. 

910 Judge Porteous testified: "I didn't mean [the statement] 

911 to be false, because I wasn't in the process of declaring 

912 - 1 was doing everything I could not to file a 

913 bankruptcy. That's why I attempted for so long to do a 

914 workout." 90 There is evidence and legal authority 

915 establishing Judge Porteous' s correct understanding that 

916 the work-out is an alternative to avoid bankruptcy. 91 

917 Similarly, Judge Porteous' s statement to Regions Bank 

918 that there was "no material adverse change" to his 

919 financial status as disclosed by financial statements 

920 also appears to have been true; though his finances were 


SCHTat 108. 

. 50 SCHTat 109. 

91 In fact, the very “workout” letter that the Special Committee points to as evidence of 
Judge Porteous’s intent to file bankruptcy specifically stated that it was an attempt to “workout of 
the debts ... by settlement and release as opposed Co the filing of bankruptcy." SCHT at 280 
(emphasis added). The very purpose of a “work-out” agreement is for use outside bankruptcy. 

See In re Colonial Ford, Inc., 2d B.R. 1014 (Bankr. Utah 1982) (“Congress designed the Code, 
in large measure, to encourage workouts in the first instance, with refuge in bankruptcy as a last 
resort.”); see also In re Pengo Indus., Inc . , 962 F.2d 543, 549 (5th Cir. 1 992) (“We strongly 
disfavor a judicial interpretation of the Bankruptcy Code that contravenes the substantial 
congressional policy favoring out-of-court consensual workouts.”). The testimony of Judge 
Porteous’s bankruptcy attorney, Lightfoot, corroborates Judge Porteous’s: “we first started on a 
workout proposal . . . hoping to avoid bankruptcy” by looking into leveraging home equity and 
other possible strategies. SCHT at 433-34. 
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92! in poor shape at the time he renewed the loan, the same 

922 was true at the time he initially sought the loan. 

923 Therefore, he may not have believed his financial 

924 condition was any worse in respect to his ability to 

925 repay a $5000 bank loan than it was a year before when 

926 the loan was first made. Moreover, his statement appears 

927 to have been literally true; the financial statement 

928 forms were never filled out in the initial loan 

929 application or in the renewal application. He was only 

930 obliged to provide financial statements "as Lender may 

931 reasonably request, " and there is no evidence showing the 

932 Lender so requested. Thus, no material change was 

933 technically reflected in the financial condition 

934 information as disclosed to the Lender, since both 

935 initial and renewal applications contained identical 

936 blank financial statement forms. 

937 In respect to each of these criminal allegations 

938 above, the evidence permits and supports the argument 

939 that the record lacks evidence to support these 

940 allegations on a critical element: evidence of an intent 

941 to defraud or intent to influence the bank. 

942 Further, the record demonstrates several mitigating 

943 considerations in respect to the remaining allegation and 

944 finding that Judge Porteous failed to carefully update 

945 his financial disclosure statements to provide an 

946 accurate picture of his debt and gifts from friends in 

947 the required financial disclosures under 5 U.S.C. App. 4 

948 § 101, or the ''Ethics in Government Act," in violation of 

949 18 U.S.C. § 1001. This statute does not require an intent 
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950 to deceive for its violation. Without an intent to 

951 deceive element, violations of this statute do not entail 

952 the moral culpability associated with the previous 

953 alleged criminal violations. 92 Moreover, Judge Porteous's 

954 violation of this provision arguably does not arise to a 

955 level of seriousness that would trigger a criminal 

956 investigation and/or indictment. 93 The Department of 

957 Justice Manual restricts discretion to prosecute to 

958 violations of 18 U.S.C. § 1001 when nondisclosures 

959 "conceal, significant underlying wrongdoing." 94 It is not 

960 alleged that any impropriety was concealed other than a 

961 possible appearance of impropriety (not actual 

962 impropriety) created by the unreported gifts and the 

963 level of his already-substantial reported private debt. 

964 As I have discussed above, the evidentiary support 

965 for the specific intent element is weak in these criminal 

966 allegations, 95 save the least serious alleged violation. 

967 As for the least serious infraction, it arguably does not 

968 even warrant criminal investigation. Moreover, the DOJ 

969 and a grand jury investigated similar charges involving 


92 McBride v. United Stales, 225 F.2d 249, 254-55 (5th Cir. 1955) (noting that § 1001 
does not require proof of an “evil” intent). 

95 That Judge Porteous's actions did not, in fact, trigger an investigation further supports 
this conclusion. 

94 United States v. Blackley, 986 F. Supp. 607, 613 (D.D.C. 1997), While the probable 
lack of criminal prosecution for the violation in this case does not excuse a finding of a violation, 
a violation that fails to trigger criminal prosecution under DOJ internal policy is persuasive 
evidence that such a violation is not an impeachable high crime or misdemeanor. 

95 The final allegation of conspiracy is subject to the same analysis as the independent 


charges. 
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970 the same evidence for nearly five years and did not find 

971 sufficient evidence to submit or obtain an indictment on 

972 any of the charges. 

973 

974 5. 

975 There is reason to conclude that due process concerns 

976 render the entire record compiled by the special 

977 committee, and considered by the judicial council 

978 majority, an unreliable basis for a certification of 

979 possible impeachment. 

980 Each judicial council must demonstrate that it has 

981 fully protected the values of judicial independence and 

982 integrity in every disciplinary proceeding; otherwise, 

983 the prospect of judges evaluating each other' s integrity 

984 risks chilling to an extreme degree individual judges' 

985 exercise of independent judgment as a matter of fairness 

986 to litigants. 96 In recognition of this, Congress drafted 

987 the Judicial Councils Reform and Judicial Conduct and 

988 Disability Act of 1980 to control "potential excesses" of 

989 a circuit council by ” requi r [ ing] that minimal due 

990 process rights be accorded any judicial officer whose 

991 actions or state of health are being investigated by a 

992 circuit council." 97 Accordingly, each judicial council 

993 must adopt rules requiring that adequate prior notice of 

994 any investigation be given to the judge complained 

995 against and that the judge be afforded an opportunity to 


96 The Federal Impeachment Process, supra note 17, at 101-02. 

97 H.R. Rep. No. 96-1313, at 14 (1980). 
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9 96 appear in person or by counsel at investigating panel 

997 proceedings, to present oral and documentary evidence, to 

998 compel the attendance of witnesses or the production of 

999 documents, to cross-examine witnesses, and to present 

1000 argument orally or in writing. 58 Additionally, this 

1001 judicial council, prior to this case, adopted other rules 

1002 designed to lend fairness and due process to the judicial 

1003 disciplinary proceedings." 

1004 Judge Porteous was afforded most of these rights, but 

1005 he was not provided with all that would appear to be 

1006 required for minimal due process and fairness. First, 

1007 Judge Porteous was not represented by an attorney at 

1008 either the Special Committee hearing or the Judicial 

1009 Council hearing. 100 Judge Porteous' s former attorney 

1010 resigned two weeks before the Special Committee hearings 

1011 in which all of the evidence was taken; the judge's 

1012 motion for continuance and for time to obtain new counsel 

1013 was denied; and he was forced to appear without the 

1014 assistance of counsel before the committee, which 

1015 retained two former United States Attorneys to present 

1016 the case for Judge Porteous' s sanctioning and possible 


58 28 U.S.C. § 358(a)&(b); H.R. Rep. No. 96-1313, at 1.4 (1980) (“The net effect is . . . 
that the possibility of one group of federal judges arbitrarily ‘ganging up’ or ‘hazing’ another is 
prevented.” (citing Chandler v. Judicial Council, supra 398 U.S. at 140 (Douglas, dissenting).) 

m See Fifth Circuit Rules Governing Complaints of Judicial Misconduct or Disability, 
Rule 11. 

100 See id. at 1 1(e); see also Judicial Conference Draft Rules Governing Judicial Conduct 
and Disability Proceedings, Rule 15(c) (“Representation by Counsel. The subject judge may 
choose to be represented by counsel in the exercise of any of the rights enumerated in this Ruie. 
The costs of such representation may be borne by the United States as provided in Ruie 20(e). ’j 
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1017 impeachment. Before the Special Committee, the attorneys 

1018 compiled a voluminous record in an effort to prove 

1019 violations of the Code of Judicial Conduct canons and 

1020 several complex federal criminal statutes. Judge 

1021 Porteous, representing himself, presented very little 

1022 evidence and failed to cross examine vigorously the 

1023 witnesses called by the committee. 

1024 Second, at the beginning of the Special Committee 

1025 hearing. Judge Porteous moved to exclude from the 

1026 proceedings any evidence of his alleged misconduct that 

1027 occurred prior to his appointment and confirmation as a 

1028 federal district court judge in 1994. The Chief Judge, 

1029 for the Special Committee, denied his motion, and as a 

1030 result the record, upon which the Special Committee's 

1031 recommendations are made and the Judicial Council's 

1032 determinations are based, improperly contains evidence of 

1033 his alleged misconduct between 1984 and 1994, when he was 

1034 a state judge and before he took office as an Article III 

035 judge. As discussed above and conceded by the special 

036 committee, this conduct is beyond the authority of the 

037 judicial council 101 and cannot be considered by Congress 

038 as grounds for its impeachment decision. 102 Thus, this 

039 evidence did nothing but prejudice the record against 

040 Judge Porteous by raising extraneous allegations. 

041 

042 5. 


101 See Special Committee Response to Reply Memorandum at 4. 

102 See supra note 63. 
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J043 

1044 

1045 

1046 


For these reasons, I respectfully dissent from the 
Judicial Council majority's certification of possible 
grounds for impeachment and instead would issue a public 
reprimand subject to strict precautionary conditions . 103 


103 For these same reasons, I had, prior to the certification of this issue, respectfully 
recommended to the Judicial Council that Judge Poiteousis conduct warrants a public reprimand 
but not certification to the Judicial Conference as possible grounds for impeachment. 
Accordingly, I recommend 1) that Judge Porteous be reprimanded by means of public 
announcement; 2) that on a temporary basis for a period of two years no criminal matters in 
which the United States is a party be assigned to him; 3) that he be required to enter a contract 
with the Lawyer Assistance Program of the Louisiana State Bar Association for counseling, 
monitoring, and such programs as it may require for recovery and rehabilitation from alcohol 
abuse and gambling addiction for a period of not less than five (5) years; 4) that, if such 
restrictions are not already imposed by the Lawyer Assistance Program, he be required to 
undergo alcohol testing and treatment and be prohibited from entering any gambling 
establishment, and 5) that he be required to make such written and personal reports to a monitor 
to be appointed by the Chief Circuit Judge in respect to his recovery, rehabilitation and financial 
condition, upon terms and conditions to be specified by the monitor during his tenure in office. 
This resolution was ultimately rejected, though Judge Porteous was amenable to such measures, 
See Judge Porteous’s Reply Memorandum at 13. 

It is unfortunate that the Judicial Council did not reach such a collegial settlement on this 
basis because a Judicial Council should strive to resolve these matters collegially when it can. 

See Hastings, 593 F. Supp. at 1 383. Moreover, a resolution by reprimand is consonant with the 
circumstances surrounding Judge Porteous’s transgressions, his contrition for those 
transgressions, and his strong commitment to turning his life around. Judge Porteous admits he 
committed non-impeachable transgressions; he “sincerely apologizes” for that conduct, and 
acknowledges he is “ultimately responsible for [his] actions and lapses.” Judge Porteous’s Reply 
Memorandum at 13. However, a number of undiscussed tragic mitigating factors surround Judge 
Porteous’s actions. His transgressions occurred at a time when he was beset by undiagnosed 
depression, alcoholism, and gambling addiction. Id. at 2. These problems were exacerbated by 
the worsening state of his finances, his loss of his home to Hurricane Katrina, and his wife’s 
sudden death soon thereafter. Id. at 12. 

In reaction to this string of misfortune, though, Judge Porteous’s conduct in the two years 
after his wife’s death in 2005 displays Judge Porteous’ strong commitment to change his fife and 
eliminate the causes of his past indiscretions. Id. at 2. He has not gambled for over two years 
and has been free from alcohol for at least twenty months. Id. at 2; see also SCHT at 481 . He also 
is continuing his over two-year treatment for his depression. Judge Porteous’s Reply 
Memorandum at 2. At the time of he filed his Reply Memorandum, Judge Porteous was in the 
process of signing a five-year contract with the Louisiana Bar’s Lawyers Assistance Program, 
which involves weekly Alcoholics Anonymous meetings, meetings with support groups, 
meetings with a monitor, and random alcohol testing. Id. at 2. The Chief Judge and other judges 
of the Eastern District of Louisiana have expressed their belief that Judge Porteous has always 
performed his judicial duty with integrity and their confidence in his ability to cany out his 
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judicial responsibilities with fairness, impartiality and competence. They also note Judge 
Porteous’s commitment to turning his life around. For these reasons, 1 believe that a public 
reprimand subject to strict precautionary conditions is the appropriate sanction in this case. 
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Congress ot tlj t ZHntteb S>tateg 

Saasjjmaton, 53£ 20515 


April 21, 2010 


By Hand Delivery 

The Honorable Nancy Erickson 
Secretary of the Senate 
United States Senate 
Washington, DC 20510 

Re: Impeachment of G. Thomas Porteous, Jr. 

United States District Judge for the Eastern District of Louisiana 
Replication - Errata 

Dear Ms, Erickson: 

On behalf of the House Managers, I am writing to inform the Senate of the following 
errata in the Replication that the House filed April 1 5, 2010. 

• Page 5, first sentence in the Section entitled “Fourth Affirmative Defense,” the 
word “voluntary” should be deleted, so that the sentence now reads: “The House 
of Representatives denies each and every allegation of this purported affirmative 
defense, which, in effect, seeks to suppress the statements of a highly educated 
and experienced Federal judge, made under oath, before other Federal judges.” 

• Page 6, last sentence in the Section entitled “Fourth Affirmative Defense,” the 
words “voluntary and” should be deleted, so that the sentence now reads: 
“Accordingly, there is simply no credible basis to argue that the Senate should not 
consider Judge Porteous’s immunized Fifth Circuit testimony.” 

• Page 9, first sentence in the Section entitled “Fourth Affirmative Defense,” the 
word “voluntary” should be deleted, so that the sentence now reads: “The House 
of Representatives denies each and every allegation of this purported affirmative 
defense, which, in effect, seeks to suppress the statements of a highly educated 
and experienced Federal judge, made under oath, before other Federal judges.” 
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• Page 9, last sentence in the Section entitled “Fourth Affirmative Defense," the 

words “voluntary and” should be deleted, so that the sentence now reads: “There 
is simply no credible basis to argue that the Senate should not consider Judge 
Porteous’s immunized Fifth Circuit testimony.” 

I would request that any future published versions of this Replication incorporate and 
reflect the above changes. Further, in that the Replication has been published in the 
Congressional Record, to the extent consistent with the Senate rules, we respectfully request that 
this letter likewise be published. 

A copy of this letter will be served upon counsel for Judge Porteous today through 
electronic mail. 


Sincerely, 


Alan I. Baron 

Special Impeachment Counsel 


Page 2 of 2 
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CONGRESSIONAL RECORD — SEN ATE 


S2358 

The materials follow. 

Congress of the United states, 

Washington . DC, Apr. 15. JOIO. 
Re Impeachment of G- Thomas Porteous. Jr., 
United States District Judge for the 
Eastern District of Louisiana. 

Hon. Nancy Erickson, 

Secretary a f the Senate. 

U.S. Senate, Washington, DC. 

DEAR Ms. ERICKSON: Pursuant to Senate 
Resolution 457 of March 17, 2010, enclosed is 
the Replication of the House of Representa- 
tives to the Answer of G. Thomas Porteous 
Jr., to the Articles of Impeachment. 

A copy of the Replication and of this letter 
will be served upon counsel for Judge 
Porteous today through electronic mail. 
Sincerely. 

alan I Baron, 
Special Impeachment Counsel. 
In the Senate of the united States 
Sitting as a Court of Impeachment 

In re: Impeachment of G. Thomas porteous. 
Jr., United States District Judge for 
the Eastern district of Louisiana 

REPLICATION OF THE HOUSE OF REP- 
RESENTATIVES TO THE ANSWER OF G. 
THOMAS PORTEOUS, JR., TO THE ARTI- 
CLES OF IMPEACHMENT 
The House of Representatives, through its 
Managers and eounsel, respectfully replies to 
the Answer to Articles of Impeachment as 
follows: 

Response to the Preamble 
Judge Porteous in his Answer to the Arti- 
cles of Impeachment, denies certain of the 
allegations and makes what are primarily 
technical arguments as to the charging lan- 
guage that do not address the factual sub- 
stance of the allegations However, it is in 
Judge Porteous’s Preamble that he sets forth 
his real defense and, without denying he 
committed the conduct that is alleged in the 
Articles of Impeachment, insists that never- 
theless he should not be removed from Of- 
fice. 

At several points in his Preamble, Judge 
Porteous notes that he was not criminally 
prosecuted by the Department of Justice, the 
implication being that the House and the 
Senate should ahdlcate their Constitu- 
tionally assigned roles of deciding whether 
the conduct of a Federal judge rises to the 
level of a high crime or misdemeanor and 
warrants the Judge's removal, and should in- 
stead defer to the Department of Justice on 
this issue. Judge Porteous maintains that 
impeachment and removal may only proceed 
upon conduct that resulted in a criminal 
prosecution, no matter how corrupt the con- 
duct at issue, or what reasons explain the 
Department's decision not tc prosecute. 
Judge Porteous provides no support for this 
contention because there is none— that is not 
what the Constitution provides. 

Indeed, the Senate has by its prior actions 
made it clear that the decision as to whether 
a Judge’s conduct warrants his removal from 
Office is the Constitutional prerogative of 
the Senate — not the Department of Justice — 
and the existence of a successful (or even an 
unsuccessful) criminal prosecution is irrele- 
vant to the Senate's decision. The Senate 
has convicted and removed a Federal judge 
who was acquitted at a criminal trial (Judge 
Alcee Hastings). The Seriate has a!so con- 
victed a Federal judge for personal financial 
misconduct (Judge Harry Claiborne) while at 
the same time acquitting that same Judge or 
the Article that was based specifically on the 
fact of his criminal conviction. 1 Thus, Judge 
Porteous’s repeated references to what the 
Department of Justice did or did not do adds 


nothing to the Senate's evaluation of the 
charges or the facts in this case. 3 

Further, according to Judge Porteous, pre- 
Federal bench conduct cannot be the basis of 
Impeachment, even if that conduct consisted 
of egregious corrupt activities that was be- 
yond the reach of criminal prosecution be- 
cause the statute of limitations had run, and 
even if Judge Porteous fraudulently con- 
cealed that conduct from the Senate and the 
White House at the time of his nomination 
and confirmation. There is nothing in the 
Constitution to support this contention, and 
it flies in the face of common sense The Sen- 
ate is entitled to conclude that Judge 
Porteous’s p re- Federal bench conduct re- 
veals him to have been a corrupt state judge 
with his hand out under the table to bail 
bondsmen and lawyers. Such conduct, which, 
as alleged in Articles I and II, continued into 
his Federal bench tenure, demonstrates that 
he is not fit to be a Federal judge. 

Finally, the notion that Judge Porteous is 
entitled to maintain a lifetime position of 
Federal judge that he obtained by acts that 
included making materially false statements 
to the United States Senate is untenable. 
Judge Porteous would turn the confirmation 
process Into a sporting contest, in which, if 
he successfully were to conceal his corrupt 
background prior to the Senate vote and 
thereby obtain the position of a Federal 
judge, he is home free and the Senate cannot 
remove him. 

ARTICLE I 

The House of Representatives denies each 
and every statement in the Answer to Arti- 
cle I that denies the acts, knowledge, intent 
or wrongful conduct charged against Re- 
spondent. 

FIRST AFFIRMATIVE DEFENSE 

The House of Representatives denies each 
and every allegation of this purported af- 
firmative defense and further states that Ar- 
ticle I sets forth an impeachable offense as 
defined in the Constitution of the United 
States. 

SECOND AFFIRMATIVE DEFENSE 

The House of Representatives denies each 
and every allegation of this purported af- 
firmative defense, namely, that Article I is 
vague. To the contrary, Article I sets forth 
several precise and narrow factual assertions 
associated with Judge Porteous’s handling of 
a civil case (the Liljeberg litigation), includ- 
ing allegations that Judge Porteous "denied 
a motion to recuse himself from the case, de- 
spite the fact that he had a corrupt financial 
relationship with the law firm of Amato & 
Greely, P.C. which had entered the case to 
represent Liljeberg" and that while that case 
was pending, Judge Porteous “solicited and 
accepted things of value from both Amato 
and his law partner Creely, including a pay- 
ment of thousands of dollars in cash." There 
is no vagueness whatsoever in these allega- 
tions. Article Is allegation that Judge 
Porteous deprived the public and the Court 
of Appeals of his "honest services’’— a phrase 
to which Judge Porteous raises a particular 
objection— could not he mere clear and free 
of ambiguity as used in this Article, and ac- 
curately describes Judge Porteous's dishon- 
esty in handling a case, including his distor- 
tion of the factual record so that his ruling 
on the recusal motion was not capable of ap- 
pellate review. 3 

THIRD AFFIRMATIVE DEFENSE 

The House of Representatives denies each 
and every allegation of the purported affirm- 
ative defense that Article I charges more 
than one offense. The plain reading of Arti- 
cle I is that Judge Porteous committed mis- 
conduct in his handling of the Liljeberg case 
by means of a course of conduct involving 
his financial relationships with the attor- 
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ne.vs in that case and his failure to disclose 
those relationships or take other appropriate 
judicial action. The separate acts set forth in 
Article I constitute part of a single unified 
scheme involving Judge Porteous’s dishon- 
esty in handling Liljeberg. Further, the 
charges in this Article are fully consistent 
with Impeachment precedent. 3 

FOURTH AFFIRMATIVE DEFENSE, 

The House of Representatives denies each 
and every allegation of this purported af- 
firmative defense, which, in effect, seeks to 
suppress the voluntary statements of a high- 
ly educated and experienced Federal judge, 
made under oath, before other Federal 
judges. Judge Porteous was provided a grant 
of immunity in connection with his Fifth 
Circuit Hearing testimony, and the immu- 
nity order provided that his testimony from 
that proceeding could not be used against 
him in “any criminal case.” Simply put, an 
impeachment trial is not a criminal case.® 
Accordingly, there is simply no credible 
basis to argue that the Senate should not 
consider Judge Porteous's voluntary and Im- 
munized Fifth Circuit testimony. 

Answer to article II 
The House of Representatives denies each 
and every statement In the Answer to Arti- 
cle II that denies the acts, knowledge, intent 
or wrongful conduct charged against Re- 
spondent. 

FIRST AFFIRMATIVE DEFENSE 
The House of Representatives denies each 
and every allegation of this purported af- 
firmative defense and further states that Ar- 
ticle II sets forth an impeachable offense as 
defined Ir. the Constitution of the United 
States. 

SECOND AFFIRMATIVE DEFENSE 

The House of Representatives denies each 
and every allegation of this purported af- 
firmative defense, namely, that the Article 
is vague. To the contrary. Article II sets 
forth several precise and narrow factual as- 
sertions associated with Judge Porteous’s re- 
lationship with the Marcottes— both prior to 
and subsequent to Judge Porteous taking the 
Federal bench. Article II alleges with speci- 
ficity the things of value given to Judge 
Porteous over time and identifies the judi- 
cial or other acts taken by Judge Porteous 
for the benefit of the Marcottes and their 
business. 

THIRD AFFIRMATIVE DEFENSE 
The House of Representatives denies each 
and every allegation of this purported af- 
firmative defense, namely, that the Article 
improperly charges multiple offenses. The 
plain reading of Article II is that Judge 
Porteous engaged in a corrupt course of con 
duct whereby, over time, he solicited and ac- 
cepted things of value from the Marcottes. 
and. in return, he took judicial acts or other 
acts while a judge to benefit the Marcottes 
and their business. 

FOURTH AFFIRMATIVE DEFENSE 
The House of Representatives denies each 
and every allegation of this purported af- 
firmative defense, namely, that Article II 
improperly charges pre-Federal bench con- 
duct as a basis for impeachment. First, Arti- 
cle II plainly alleges that Judge Porteous's 
corrupt relationship with the Marcottes con- 
tinued while he was a Federal Judge. Second, 
Judge Porteous’s assertion that pre-Federal 
bench conduct may not form a basis tor im- 
peachment finds no support in the Constitu- 
tion and is not supported by any ether sound 
legal or logical basis.® As a factual matter, it 
is especially appropriate for the Senate to 
consider Judge Porteous's pre-Federal bench 
corrupt relationship with the Marcottes 
where it was affirmatively concealed from 
tlie Senate in the confirmation process. 
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where it involved conduct as a judicial offi- 
cer directly bearing on whether he was fit to 
hold a Federal judicial office, and where that 
conduct, having now been exposed, brings 
disrepute and scandal to the Federal bench, 
ARTICLE III 

The House of Representatives denies each 
and every statement in the Answer to Arti- 
cle HI that denies the acts, knowledge, in- 
tent or wrongful conduct charged against 
Respondent. 

FIRST AFFIRMATIVE DEFENSE 
The House of Representatives denies each 
and every allegation of this purported af- 
firmative defense and further states that Ar- 
ticle in sets forth an impeachable offense as 
defined in the Constitution of the United 

SECOND AFFIRMATIVE DEFENSE 
The House of Representatives denies each 
and every allegation of this purported af- 
firmative defense, which alleges in substance 
that the allegations in Article HI are vague. 
To the contrary. Article III sets forth several 
specific allegations associated with Judge 
Porteous’s conduct in his bankruptcy pro- 
ceedings. There Is no credible contention 
that Judge porteous cannot understand what 
he is charged with in tills Article. 

THIRD AFFIRMATIVE DEFENSE 
The House of Representatives denies each 
and every allegation of this purported af- 
firmative defense, which alleges, in sub- 
stance, that Article HI charges more than 
one orfense, The plain reading of Article III 
is that Judge Porteous committed mis- 
conduct in his bankruptcy proceeding by 
making a series of false statements and rep- 
resentations, and by incurring new debt in 
violation of a Federal Bankruptcy Court 
order. This Article alleges a single unified 
fraud scheme, with the purpose of deceiving 
the bankruptcy court and creditors as to his 
assets and his financial affairs, so that Judge 
Porteous could enjoy undisclosed wealth and 
income for personal purposes including gam- 
bling. 

FOURTH AFFIRMATIVE DEFENSE 
The House of Representatives denies each 
arid every allegation of this purported af- 
firmative defense, which, in effeot, seeks to 
suppress the voluntary statements of a high- 
ly educated and experienced Federal judge, 
made under oath, before other Federal 
judges. Judge Porteous was provided a grant 
of immunity ill connection with his Fifth 
Circuit Hearing testimony, effectively elimi- 
nating the possibility that any of that testi- 
mony could be used against him in any 
criminal case. An impeachment trial Is not a 
criminal case. There Is simply no credible 
basis to argue that the Senate should not 
consider Judge Porteous's voluntary and im- 
munized Fifth Circuit testimony. 

FIFTH AFFIRMATIVE DEFENSE 
The House of Representatives denies each 
and every allegation of this purported af- 
firmative defense— which does not take issue 
with the proposition that Judge Porteous 
committed misconduct in a Federal judicial 
bankruptcy proceeding, but contends only 
that the acts as alleged do not warrant im- 
peachment. First, this is not an affirmative 
defense. It Is up to the Senate to decide 
whether the facts surrounding the bank- 
ruptcy warrant impeachment. 

Second, the Senate has in fact removed a 
judge for personal financial misconduct, and 
in 1986 convicted Federal Judge Harry Clai- 
borne and removed him from office for evad- 
ing taxes. It is significant that the Senate 
did not convict Judge Claiborne for the 
crime of evading taxes. Rather, the Senate 
acquitted Judge Claiborne of the one Article 
that charged him with having committed 
and having been convicted of a crime. 


Third, what the Department of Justice 
may consider material for purposes of a 
criminal prosecution has nothing to do with 
what the Senate may deem to be material 
for purposes of determining whether Judge 
Porteous should be removed, from Office — an 
Office which requires that he oversee bank- 
ruptcy cases and administer and enforce the 
oath to tell the truth.* 

Article IV 

The House of Representatives denies each 
and every statement in the Answer to Arti- 
cle IV that denies the acts, knowledge, In- 
tent or wrongful conduct charged against 
Respondent. 

FIRST AFFIRMATIVE DEFENSE 

The House of Representatives denies each 
and every allegation of this purported af- 
firmative defense and further states that Ar- 
ticle IV sets forth an Impeachable offense as 
defined in the Constitution of the United 
States. 

SECOND AFFIRMATIVE DEFENSE 

The House of Representatives denies each 
and every allegation of this purported af- 
firmative defense, which alleges the Article 
Is vague. The allegations sets forth in Arti- 
cle IV are specific and precise. In fact. Judge 
Porteous's description of the charge fairly 
characterizes the offense: “In essence. Arti- 
cle IV alleges that Judge Porteous gave false 
answers on various forms that were pre- 
sented in connection with the background 
investigation. ... It is apparent, therefore, 
that Judge Porteous has a clear under- 
standing of these allegations in Article IV, 
which specify the dates and circumstances 
when the statements were made, and the 
contents of the statements that are alleged 
to have been false. There Is no credible con- 
tention that Artioie IV does not provide 
Judge Porteous specific notice as to what 
this Article alleges. 

THIRD AFFIRMATIVE DEFENSE 

The House of Representatives denies eaeh 
and every allegation of this purported af- 
firmative defense. The allegations set forth 
In Article IV are specific and precise. They 
charge in substance that Judge Porteous 
made a series of false statements to conceal 
the fact of his improper and corrupt relation- 
ships with the Marcottes and with attorneys 
Creely and Amato in order to procure the po- 
sition of United States District Court Judge. 
Charging these four false statements, all in- 
volving a single issue, in a single Article is 
consistent with precedent.' 

FOURTH AFFIRMATIVE DEFENSE 

The House of Representatives denies each 
and every allegation of this purported af- 
firmative defense, alleging that the Senate 
cannot impeach Judge Porteous based ori 
pre-Federal bench conduct. First. Judge 
Porteous's assertion that pre-Federal bench 
conduct may not form a basis for impeach- 
ment is not supported by the Constitution. 
Notwithstanding Judge Porteous's assertions 
to the contrary, the Constitution does not 
limit Congress from considering pre-Federal 
bench conduct in deciding whether to im- 
peach, and there are compelling reasons for 
Congress to consider such conduct— espe- 
cially where such conduct consists of making 
materially false statements to the Senate. 
The logic of Judge Porteous's position is 
that he cannot be removed by the Senate, 
even though the false statements he made to 
the Senate concealed dishonest behavior 
that goes to the core of his judicial qualifica- 
tions and fitness to hold the Office of United 
States District Court Judge. The proposition 
that the Senate lacks power under these cir- 


cumstances to remedy the wrong committed 
by Judge Porteous is simply' untenable. 

Respectfully submitted, 

The United states House of 
Rbprssentativ bs 
B y 

Adam Schife. 

Manager. 

Bon Good latte. 

Manager. 

Alan I. BARON, 

Special Impeachment 
Counsel . 

Managers of the House of Representatives: 
Adam B. Schiff, Bob Goodlatte, Zoe Lofgren, 
Henry C. “Hank” Johnson, F. James Sensen- 
breruier. Jr. 

April 15. 2010. 

ENDNOTES 

‘Judge Harry E. Claiborne was acquitted of 
Article III, charging that he “was found 
guilty by a twelve- person jury” of criminal 
violations of the tax code, and that “a judge- 
ment of conviction was entered against 
[him]." See “Impeachment of Harry E. Clai- 
borne," H. Res. 471. 99th Cong., 2d Sess. (1986) 
(Articles of Impeachment); 132 Cong. Rec. 
S15761 (daily ed. Oct. 9, 1986) (acquitting him 
on Article IIJ>. 

2 Moreover. the Department of Justice's in- 
vestigation hardly vindicated Judge 
Porteous. To the contrary, the Department 
viewed Judge Porteous's misconduct as so 
significant that It referred the matter to Che 
Fifth Circuit for disciplinary review and po- 
tential impeachment, and set forth its find- 
ings in its referral letter. 

3 Judge Porteous treats Article I as if it al- 
leges the criminal orfense of “honest services 
fraud,” in violation of Title 18, United States 
Code, Section 1346. and that because the 
term “honest services" has been challenged 
as vague in the criminal context, the term is 
likewise vague as used in Article I. Despite 
Judge Porteous's suggestion to the contrary. 
Article I does not allege a violation of the 
'honest services" statute. Moreover, it could 
hardly be contended that proof that Judge 
Porteous acted dishonestly in the perform- 
ance of his official duties does not gD to the 
very heart of the Senate’s determination of 
whether he is fit to hold office. 

♦The respective Articles of Impeachment 
against Judges Halsted L. Ritter. Harold 
Louderback, and Robert W. Archbald each 
set forth lengthy descriptions of judicial 
misconduct arising from improper financial 
relationships between those judges and the 
private parties. These consist of detailed 
narration specifying numerous discrete acts. 
See. “Impeachment of Judge Halsted b. Rit- 
ter, “H. Res. 422, 74th Cong., 2d Sess. (March 
2. 1936) and "Amendments to Articles of Im- 
peachment Against Halsted L. Ritter." H. 
Res. 471, 74th Cong., 2d Sess. (March 30. 1936), 
reprinted in “Impeachment, Selected Mate- 
rials, House Comm, on the Judiciary," 
Comm. Print (1973) (hereinafter “1973 Com- 
mittee Print"! at 188-197 (H. Res. 422), 198- 
2902 (H. Rea. 471); (“Articles of Impeachment 
against Judge Robert W. Archbald"), H. Res. 
622, 62d Cong., 2d Sess (1912), 48 Cong Rec. 
(House) July , 1912 (8705-08), reprinted in 1973 
Committee Print at 176; and (“Articles of 
Impeachment against George W. English,"] 
Cong Rec. (House). Mar. 25. 1926 (6283-87), re- 
printed In 1973 Committee Print at 162. 

3 The Constitution makes it clear that im- 
peachment was not considered by the Fram- 
ers to be a criminal proceeding, lb provides: 
“Judgment in Cases of Impeachment shall 
not extend further than to removal from Of- 
fice, and disqualification to hold and enjoy 
any Office of honor. Trust or Profit under 
the United States: but the Party eonvicted 
shall nevertheless be liable and subjeet to In- 
dictment, Trial, Judgment and Punishment, 
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3fn tEfje Senate of tlje Umteb States; 

Sitting as a Court of Impeachment 


) 

In re: ) 

Impeachment of G. Thomas Porteous, Jr., ) 

United States District Judge for the ) 

Eastern District of Louisiana ) 

) 


THE HOUSE OF REPRESENTATIVES’ OPPOSITION TO 
JUDGE G. THOMAS PORTEOUS, JR.’S MOTION TO EXCLUDE 
THE USE OF HIS PREVIOUSLY IMMUNIZED TESTIMONY 


The House of Representatives (the “House”), through its Managers and counsel, 
respectfully opposes Judge G. Thomas Porteous, Jr.’s Motion to Exclude the Use of His 
Previously Immunized Testimony (the “Motion to Exclude”). 1 Judge Porteous has failed to 
present any credible argument to justi fy the exclusion before the Senate of his previous 
immunized testimony. Moreover, the Judicial Conference of the United States 2 considered it 
proper to provide Judge Porteous's testimony to the House of Representatives for use in the 
consideration of Judge Porteous's impeachment, and the United States District Court for the 
District of Columbia specifically denied Judge Porteous’s emergency request to prevent the 
House Impeachment Task Force from using Judge Porteous's prior testimony in these 
impeachment proceedings. 


1 The House incorporates by reference into this Opposition its "Notice of Intent to Introduce at 
Trial Judge Porteous's Testimony Before the Fifth Circuit Special Committee,” filed with the 
Committee on July 2 1 . 201 0, which contains a detailed discussion of the key substantive 
admissions made by Judge Porteous during his Fifth Circuit testimony. 

“ The Judicial Conference of the United States is chaired by the Chief Justice of the Supreme 
Court and is comprised of the Chief Justice, the chief judge of each United Slates Court of 
Appeals, a district court judge from each regional judicial circuit, and the chief judge of the 
Court of International Trade. 
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To exclude Judge Porteous’s prior sworn testimony from the Senate's consideration, after 
the Judicial Conference determined that this testimony was proper for consideration by the 
House, would deny the Senate the ability to assess the full and complete record in this ease. 3 
Judge Portcous’s Motion to Exclude should therefore be denied. In support of its Opposition, the 
House respectfully submits: 


PROCEDURAL BACKGROUND 


Judge Porteous was afforded full and complete due process rights during the Fifth Circuit 
Special Committee proceedings. He was first notified of the appointment of the Fifth Circuit 


3 As one example of the inaccurate record that would be created if Judge Porteous's prior sworn 
testimony were excluded, consider the argument raised by Judge Porteous’s lawyers in their 
Motion to Dismiss Article III, related to Judge Porteous’s bankruptcy. On page 16 of the Motion 
to Dismiss Article III, Judge Portcous’s lawyers argue that Judge Porteous understood markers to 
be "checks (which are used to ‘buy’ chips from the casino, and which can be cashed at any time 
by the casino via electronic money transfer), not debt.’’ No citation is given to this assertion, 
because Judge Porteous testified to the exact opposite conclusion before the Fifth Circuit Special 
Committee: 

Q: Judge Porteous, you’re familiar with the term "marker,” aren't you? 

A: Yes, sir. 

Q: Would it be fair to state that, “A marker is a form of credit extended by a 
rambling establishment , such as a casino, that enables the customer to borrow 
money from the casino . The marker acts as the customer’s check or draft to be 
drawn upon the customer's account at a financial institution. Should the customer 
not repay his or her debt to the casino , the marker authorizes the casino to present 
it to the financial institution or bank for negotiation and draw upon the customer’s 
bank account any unpaid balance after a fixed period of time.” Is that accurate? 

A: 1 believe that’s correct and probably was contained in the complaint or . . . the 
second complaint. There’s a definition contained. 

Q: And you have no quarrel with the definition? 

A: No. sir. 

See Fifth Circuit Special Committee Hearing Transcript (“Fifth Circuit Transcript”), at 64-65 
(October 29, 2007) (emphasis added). Relevant excerpts from that Transcript are attached to this 
Opposition as Attachment 1 . 


2 
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Special Committee to investigate the judicial misconduct complaint filed by the United States 
Department of Justice (the "DOJ Complaint”) against him, and he was also advised of the Rules 
Governing Complaints of Judicial Misconduct or Disability, on May 24, 2007 - five months 
before the Special Committee hearing ultimately took place! Also on May 24, 2007, Judge 
Porteous was provided with a copy of the DOJ Complaint. The DOJ Complaint contained a 
detailed factual statement of the allegations against Judge Porteous! 

At the Fifth Circuit Special Committee hearing on October 29, 2007, Judge Porteous 
argued both for a continuance of the hearing in its entirety and for a continuance before he would 
be required to testify pursuant to a grant of immunity. First, in response to Judge Porteous's 
request for a continuance of the proceedings in their entirety, Mr. Woods explained to the 
Special Committee the detailed amount of evidence and materials that Judge Porteous had been 
given prior to the hearing: 

Mr. Woods: Yes, your Honor. To respond to Judge Porteous, beginning in 
August [2007], we invited his counsel to come and inspect all documents that we 
had, which were in boxes that had been received from the Department of Justice, 
flis counsel at that time, Mike Ellis, said that he did not intend to offer any 
documents, he did not need to review the documents, he was only going to offer 
the medical records. 

Nonetheless, 1 started sending him grand jury testimony and the 
bankruptcy file and a number of other voluminous files back in August, that he 


1 See Letter from the Honorable Edith H. Jones to the Honorable G. Thomas Porteous, Jr. (May 
24, 2007) (Attachment 2). It should be noted that Rule 10(c) of the Rules Governing Complaints 
of Judicial Misconduct or Disability for the Fifth Circuit, as amended through July 1 5, 2003, 
specifically stated that ”[a]ll persons who are believed to have substantial information will be 
called as special committee witnesses, including the complainant and the subject judge. The 
witnesses may be questioned by the special committee or its counsel. The subject judge will be 
afforded the opportunity to cross-examine committee witnesses, personally or through counsel.” 


5 See Judicial Misconduct Complaint filed by United States Department of Justice (May 18, 
2007). (A copy of the DOJ Complaint is attached to Judge Porteous’s Motion to Dismiss Article 
III as Exhibit 1. It is also marked as HP Exhibit 4 on the House’s Exhibit List.) 
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could begin to review. And then in September and October, we provided 
documents unsolicited to try and give him ail the documents in the case. 

The charge itself is very detailed. He knows the allegations and the — it 
could not be more specific, naming what the offense is, what - the date of the 
offense, what document was falsified, what witness will testify to certain events. 

He's been on notice since May the 24th [2007] of very specific allegations, and 
we’ve offered the documents as soon as we got them from the Department of 
Justice. 

Judge Benavides: Mr. Woods, you refer to the May 24th date. Is that the date 

that the complaint was forwarded to Judge Porteous? 

Mr. Woods: Yes, your honor. 

Judge Benavides: And that complaint, as I understood it, referred to the 

activities and details of the activities that were subsequently the basis of the 
complaint? 

Mr. Woods: That's correct, your Honor. 

Judge Benavides: So, the factual allegations have been made known with 

reference to the complaint since at least May 24th? 

Mr. Woods: Yes, your Honor. And Judge Porteous was under criminal 
investigation by the Department of Justice, as he pointed out, for a number of 
years. His attorney at that time, Kyle Schonekas, appeared to be very much on 
top of the ease, appeared at grand jury, and instructed various witnesses - well, 
one witness, Claude Lightfoot, Judge Porteous's bankruptcy counsel, not to 
answer certain questions. So, he was on top of the investigation, knew the 
allegations, and fm sure kept this counsel of Judge Porteous advised. 

Judge Benavides: Is there anything with in reference to the actual complaint 

that was tendered later, that wasn't the subject of or already information 
contained in the complaint from the Justice Department of May 24? 

Mr. Woods: No, your Honor. We developed no new evidence other than to try 
to confirm everything in the complaint. 1 would point out that Judge Porteous 
was examined by Dr. Gabbard, and that report was furnished ... to Judge 
Porteous as soon as we received it. So, that is the only new information that 
comes outside of that period of time alleged in the complaint.'’ 

Second, regarding Judge Porteous's request for a continuance before he would be 

required to testify under a grant of immunity, Mr. Woods's co-counsel, Larry Finder, pointed out 


6 See Fifth Circuit Transcript, supra note 3, at 6-8. 


4 
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that the Rules Governing Complaints of Judicial Misconduct or Disability (which had been 
identified to Judge Portcous in May 2007) specifically identified the subject judge as a witness to 
be called to testify: 

Mr. Finder: . . . Under the rules under which we’re operating. Rule 10C, 

Special Committee Witness. . . . 

“All persons who are believed to have substantial information will be 
called as Special Committee witnesses, including the complainant and the subject 
judge.” 

So, I think that there is no surprise here. It's in the rules, which were 
provided a long, long time ago. 7 

Judge Porteous thereafter testified pursuant to a standard compulsion and immunity 
order, signed by Chief Judge Edith H. Jones (the “Immunity Order"). By immunizing Judge 
Porteous, the Fifth Circuit assured that Judge Portcous would have the opportunity to testify 
freely without fear of potential criminal consequences. Under any interpretation of the 
procedures, this was of benefit to Judge Portcous. It reflects not overreaching by the Special 
Committee, but rather, the Special Committee’s concerns about not putting Judge Porteous in a 
position in which his testimony could be used against him in a criminal case. These concerns 
naturally flowed from a consideration of the DOJ complaint letter. As Judge Jones correctly 
stated: “[Ijmmunity is better than noil immunity, sir."’ 

The testimony that Judge Porteous thereafter gave contained numerous statements highly 
relevant to three of the Articles of Impeachment subsequently passed by the House of 
Representatives - Articles I, 111, and IV. As explained in detail in the House’s Notice of Intent to 
Introduce at Trial Judge Portcous’s Testimony Before the Fifth Circuit Special Committee, these 

7 Id, at 33-34 (emphasis added). 
s Id, at 34. 
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statements included (i) admissions regarding the receipt of cash from Messrs. Amato and Creely. 
(ii) admissions that these cash transactions “occasionally" followed Judge Porteous's assignment 
of curatorships to Creely, (iii) admissions that Judge Porteous received an envelope of cash 
containing approximately $2,000 from Amato while the Lilieberg case was pending before him, 
and (iv) numerous admissions pertaining to Judge Porteous’s false statements in his bankruptcy 
case. 

ARGUMENT 

Judge Porteous’s Motion to Exclude should be denied. The Immunity Order was 
properly granted by Chief Judge Jones for the purpose of considering whether Judge Porteous 
had engaged injudicial misconduct. Thereafter, Judge Porteous raised his “due process’’-type 
complaints at numerous stages of the review, including before judges sitting as members of the 
Judicial Conference of the United States. For the same reasons that there was no cognizable 
legal impediment to the consideration of his immunized testimony for purposes of judicial 
discipline, there is likewise no constitutional principle that would support the exclusion of Judge 
Porteous’s prior immunized testimony from consideration by the Senate. Indeed, the 
impeachment proceedings are, in a sense, a continuation of the judicial misconduct inquiry that 
began in the Fifth Circuit.’’ Neither the proceedings in the House nor the Senate are criminal and 
therefore Judge Porteous’s testimony should not be precluded. 


The maximum disciplinary action that the Fifth Circuit Judicial Council could impose against 
Judge Porteous was a suspension from office without pay, which the Council imposed. Any 
further action to be taken against Judge Porteous, such as removal from office, must be done by 
Congress. Thus, based on the Fifth Circuit Judicial Council’s inability to take any further action, 
it forwarded the Porteous matter to the Judicial Conference of the United States. 


6 
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I. IMPEACHMENT PROCEEDINGS ARE NOT A “CRIMINAL CASE” 

AND PRIOR IMMUNIZED TESTIMONY IS THEREFORE ADMISSIBLE 


The Immunity Order signed by Chief Judge Jones, compelling Judge Porteous to testify 
before the Fifth Circuit Special Committee, specifically tracked the language of 18 U.S.C. § 
6002, which provides use immunity to compel testimony in response to a witness’s Fifth 
Amendment claim: 

ORDERED, in compliance with 18 U.S.C. §§ 6002-6003 and pursuant to 28 
U.S.C. § 353, that the witness, the Honorable G. Thomas Porteous, Jr., shall 
provide testimony and other infonnation as to all matters about which he may be 
inteiTogated in a proceeding before or ancillary to the United States Court of 
Appeals for the Fifth Circuit; and that no testimony or other information that he 
provides under this order and no information directly or indirectly derived from 
such testimony or other information shall be used against him in any criminal 
ease , except in a prosecution for perjury, making a false statement, or failure to 
comply with this order. 10 

The Porteous Immunity Order neither limited the House of Representatives Impeachment Task 
Force from using Judge Portcous’s prior testimony, nor does it limit the Senate from admitting 
and using Judge Porteous’s prior sworn testimony, because neither proceeding is a criminal case. 

Judge Porteous has conceded that an impeachment proceeding is not a criminal case. 1 1 It 
is entirely lawful in a disciplinary proceeding concerning a judge or lawyer for the sworn 
immunized testimony of the individual in question to be considered by the body charged with 
determining whether removal from office is warranted. No judge has a property interest in his 
office. Removal from office is not an imprisonment, fine, or forfeiture of private property, nor 
are life or liberty in jeopardy in an impeachment. Indeed, this idea was put to rest by the 


1,1 See Order, In Re Matters Involving U.S. District Judtte G. Thomas Porteous. Jr. . Dckt. No. 07- 
05-35 1 -0085 (October 5, 2007) (emphasis added). (A copy of the Porteous Immunity Order is 
attached to Judge Porteous's Motion to Exclude the Use of His Previously Immunized 
Testimony as Exhibit 2. It is also marked as HP Exhibit 17 on the House’s Exhibit List.) 

1 1 See Judge G. Thomas Porteous, Jr.’s Motion to Exclude the Use of His Previously Immunized 
Testimony, at 4. 


7 




1499 


Supreme Court, which held in Nixon v. United States that impeachment proceedings are separate 

and distinct from criminal proceedings: 

There are two additional reasons why the Judiciary, and the Supreme Court in 
particular, were not chosen to have any role in impeachments. First, the Framers 
recognized that most likely there would be two sets of proceedings for individuals 
who commit impeachable offenses - the impeachment trial and a separate 
criminal trial . In fact, the Constitution explicitly provides for two separate 
proceedings .... The Framers deliberately separated the two forums to avoid 
raising the specter of bias and to ensure independent judgments. 12 

Judge Porteous’s assertion that impeachment is “criminal in nature” adds nothing to his 

argument. Either the impeachment is a “criminal case,” at which his immunized testimony may 

not be used against him, or it is not such a case. Removal from office is not a criminal sanction, 

and therefore the use of Judge Porteous’s immunized testimony cannot be precluded in the 

Senate proceedings. 

Judge Porteous relies on Federal case law (dating back to as early as 1886) in support of 
his “criminal in nature” argument. Those cases reference such topics as a customs fraud statute 
and the forfeiture of money after a defendant was convicted of violating gambling and tax 
statutes. All of the cases to which Judge Porteous cites are inapposite to these impeachment 
proceedings because none of those cases even remotely involved judicial impeachments. 13 


12 506 U.S. 224, 234 (1993) (emphasis added). 

13 See Michael J. Gerhardt, Rediscovering Noniusti c iabilitv. Judicial Review of Impeachm ents 
after Nixo n. 44 Duke L. J. 23 1 , 233-34 (1994) (”[N]o area of constitutional law needs to be 
nonjusticiable more than impeachment, . , . because the textual, historical, and structural bases 
for its nonjusticiability are stronger than those for any other area. ... In other words, 
impeachment and the political question doctrine make each other possible.”); Akhil Reed Amur, 
On Impeaching Presidents . 28 HOFSTRA L. REV. 291, 301 (1999) ("Impeachment is, technically, 
what judges call a ‘political question’ that ordinary courts will not touch . . . . There is indeed 
'judicial review’ of impeachment issues, but this review occurs in the Senate itself, which sits as 
a high court of impeachment.") (emphasis added). 
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Judge Porteous's second argument that impeachments are “criminal in nature” purports to 
be based on the text of the Constitution itself. However , the historical development of 
impeachment in this country makes it abundantly clear that the Framers of the Constitution had 
no intention of impeachment proceedings being treated akin to criminal proceedings. As 
Alexander Hamilton observed at the time of the debates surrounding the adoption of the 
Constitution, impeachment trials were understood as deliberative sessions for the Senate to 
decide whether an official had committed an “abuse or violation of some public trust." 14 Justice 
Story likewise observed, in the early nineteenth century, that “an impeachment is a proceeding of 
a purely political nature. It is not so much designed to punish an offender as to secure the state 
against gross official misdemeanors. It touches neither his person nor his property; but simply 
divests him of his political power.” 1 ’ And, as noted, the text of the Constitution specifically 
provides for a single remedy upon impeachment: removal from Office. This is not a criminal 
punishment. 

Any possible doubt after the Constitution's adoption on whether impeachment 
proceedings were criminal in nature was settled in (he early impeachment inquiries, such as, for 
example, the impeachment of Judge John Pickering in 1803 for performing his judicial functions 
while drunk and for acts of indecency. 16 And indeed, the Senate in the modem era has removed 
a Federal judge, for example, on a single article of impeachment charging that the Judge's 
actions had "brought his court into scandal and disrepute, to the prejudice of said court and 

14 THE FEDERALIST NO. 65, at 396 (Alexander Hamilton) (Rossiter, ed.. 1961). 

5 Joseph Story, Commentaries on the Co nstitution § 801 (1833). 

16 See Articles of Impeachment of Judge John Pickering, reprinted in IMPEACHMENT: SELECTED 
Materials, 93d Cong., 1st Sess., at 131 (1973). as reprin ted in, U.S. IMPEACHMENT: SELECTED 
Materials, 105th Cong., 2d Sess., at 1267 (1998). 
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public confidence in the administration of justice.” 1 7 It is the preservation of the integrity of the 
courts that is at issue in Judge Porteous’s impeachment. 

The third and final argument Judge Porteous raises to support his contention that 
impeachment proceedings are “criminal in nature” is that one sentence of one law review article 
written by the House’s expert, Professor Akhil Aniar of Yale Law School, states that 
“[ijmpeachment is a quasi-criminal affair.” However, Judge Porteous’s reliance on this single 
phrase, taken out of context, from an article written in 1999, does not advance his position. In 
the article in question. Professor Amar does not, of course, suggest that there are any procedural 
consequences that result from his characterization of impeachment as “quasi-criminal.” Rather, 
Professor Amar’s publications over the last fifteen years contravene Judge Porteous’s 
assertions. 18 


17 See Proceedings of the U.S. Senate in the Trial of Impeachment of Halstead L. Ritter, S. Doc. 
No. 200, 74th Cong., 2d. Sess., at 61 1 (1936). See also, e.it.. Nat’l Commission on Judicial 
Discipline AND Removal 31 (1 873) (noting that the House voted to impeach District Judge 
Mark Delahay for unsuitable personal habits and questionable financial dealings); Hearing 
Before the Task Force on Judicial Impeachment of the Committee on the Judiciary, To Consider 
Possible Impeachment of United States District Judge G. Thomas Porteous, Jr. (Part IV), Ser. 

No. 1 1 1-46, 1 1 1th Cong.. 1st Sess., at 29, Written Statement of Professor Michael Gerhardt, at 3 
(Dec. 1 5, 2009). (in reviewing the historical record of impeachments, noting that “[o]f the seven 
men (all federal judges) actually removed from office by the Senate, four were charged with and 
convicted of misconduct that did not constitute any indictable offenses”). 

18 See Akhil Reed Amar, Fift h Amendment First Principles: The Self-Incrimin a tion Clause . 93 
Midi. L. Rev. 857, 909 (March 1995) ("Textually. the Fifth Amendment speaks to witnessing 
within the criminal case, not beyond.”); Akhil Reed Amar, Self - Incrimination and the 
Constitution: A Brief Rejoinder to Professor Kamisar . 93 Mich. L. Rev. 101 1, 1011 (March 
1995) ("When John Doe is obliged — under pain of contempt — to testify before Congress, or in a 
civil case, the Fifth Amendment has not (yet) been violated: it applies only to a criminal case. If 
Doe's congressional, or civil, testimony is never introduced as evidence in a criminal case, the 
Amendment, on our plain meaning reading, once again has never been violated: Doe lias never 
been made an involuntary witness against himself in a criminal case ) (underlined emphasis 
added); Akhil Reed Amar, Right and Huang: How to Prevent an Oliver North-style Escape . Slate 
(July 20, 1997) (“Senate hearings are obviously not a ‘criminal case.’”); AKHIL REED AMAR, 
America’s Constitution: a Biography 1 87, 200 (2005) (noting that the U.S. system of 
impeachment is “sharply and distinct from ordinary criminal punishment” and that in the 
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11. THE JUDICIAL CONFERENCE OF THE UNITED STATES CONCLUDED 

THAT IT IS PROPER FOR JUDGE PORTEOUS’S IMMUNIZED TESTIMONY 

TO BE USED IN THESE IMPEACHMENT PROCEEDINGS 

The use of Judge Poileous's immunized Fifth Circuit testimony in these impeachment 
proceedings has been sanctioned by the Judicial Conference of the United States. 1 ‘ It would be 
extraordinary indeed for the Senate to reject the uniform view of the judicial branch (including 
judges from Judge Porteous’s own Circuit) that Judge Porteous’s immunized testimony is 
properly to be considered in determining his fitness for Office. 

A. The Judicial Conference of the United States’s Receipt 
of the Record from the Fifth Circuit and Transmittal 
of the Record to the House of Representatives 

Alter the Fifth Circuit Special Investigatory Committee concluded its investigation and 
hearing into the possible judicial misconduct of Judge Porteous, it forwarded to the Fifth Circuit 
Judicial Council (the ‘'Judicial Council”) a comprehensive written Report presenting both the 
findings of the investigation and the Special Committee's recommendation for necessary and 
appropriate action by the Judicial Council. On November 20, 2007, the Judicial Council 
informed Judge Porteous that he could examine the Special Committee Report and re-examine 
the evidence on which it was based at the headquarters of the Court of Appeals for the Fifth 
Circuit in New Orleans, Louisiana. Judge Porteous was also extended the opportunity to file a 
written reply to the Special Committee Report, which lie submitted on December 4, 2007, to 
which the Special Committee replied. 


Constitution, "the words ‘high . . . Misdemeanors' most sensibly meant high misbehavior or high 
misconduct, whether or not strictly criminal.”). 

11 Unlike the miscellaneous federal cases that Judge Porteous cites to in his Motion to F.xclude, 
the Judicial Conference has concluded it is appropriate for Judge Porteous’s prior immunized 
testimony to be used in these impeachment proceedings. 
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On December 13, 2007, the Judicial Council held a meeting at which it fully considered 
the Special Committee's Report, Judge Porteous's Reply, the Special Committee’s Response, 
and the record of the proceedings before the Special Committee. Judge Porteous appeared 
before the Judicial Council and spoke in his own defense. By a majority vote, the Judicial 
Council determined that the Report and the record contained "substantial evidence supporting the 
allegations listed in the Special Investigatory Committee Report," and concluded that Judge 
Porteous had “engaged in conduct which might constitute one or more grounds for impeachment 
under Article II of the Constitution.” 20 The Judicial Council thereafter transmitted to the Chief 
Justice of the United States, as presiding office of the Judicial Conference, all relevant materials 
related to Judge Porteous, including the full transcript which contained Judge Porteous's 
testimony from the Fifth Circuit Special Committee hearing. 

The Judicial Conference Committee on Judicial Conduct and Disability (the "Judicial 
Conference Committee”) thereafter issued a Report an d Recommendations to the Chief Justice of 
the United States and Members of the Judicial Conference of the United States finding 
“substantial evidence that Judge Porteous has engaged in misconduct that may warrant 
consideration by the Congress of impeachment under Article 11 of the United States 
Constitution.” 21 The Judicial Conference Committee’s Report and Recommendations 
specifically addressed Judge Porteous's arguments that he had been denied his due process rights 
at the Fifth Circuit Special Committee hearing and concluded: 

20 See Memorandum Order and Certification by the Judicial Council of the Fifth Circuit, at 4 
(December 20, 2007). (A copy of the Memorandum Order and Certification is marked as HP 
Exhibit 6(a) on the House’s Exhibit List.) 

21 See Report and Recommendations of the Judicial Conference Committee on Judicial Conduct 
and Disability, at 2 (June 2008). (A copy of the Report and Recommendations is marked as HP 
Exhibit 7(c) on the House’s Exhibit List.) 
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The Committee finds no deprivation of procedural due process. 

* * * 

With regard to the opportunity to be heard, adequate time for preparation, and the 
right to counsel. Judge Porteous had two different counsel, was given several 
extensions of time to respond to the complaint, and obtained two postponements 
of the SC hearing. 

* * * 

Any lack of preparation time or of counsel to represent him was the result o f 

Judge Porteous’s indecision as to his future course of action rather than a failure 
by the SC to accord sufficient time. There is no reason to conclude that Judge 
Porteous was caught unaware by the evidence or charges against him or that 
additional time would have altered the record in even a trivial, much less material, 
way. The hearing and evidence drew upon the long DOJ investigation in which 
he had been represented by counsel. The salient issues concent evidence of 
conduct about which there is little dispute. Judge Porteous does not deny that 
there were false statements in his financial disclosure forms, that he solicited and 
received cash and things of value from lawyers who appeared before him, that he 
failed to recuse in matters where such lawyers appeared, fori that he made false 
statements in his personal bankruptcy proceedin gs .... 

* * * 

Accordingly, the process afforded to Judge Porteous easily met the due process 
standard. 22 

Thereafter, on June 17, 2008, the Judicial Conference of the United States, chaired by 

Supreme Court Chief Justice Roberts, determined unanimously, upon the recommendation of the 

Judicial Conference Committee, to transmit a Certificate to the United States House of 

Representatives which provided, in part: 

Pursuant to 28 U.S.C. § 355(b)(1), the Judicial Conference of the United States 
certifies to the House of Representatives its determination that consideration of 
impeachment of United States District Judge G. Thomas Porteous (E.D. La.) may 
be warranted. This determination is based on evidence provided in the Report by 
the Special Investigatory Committee to the Judicial Council of the United States 
Court of Appeals for the Fifth Circuit and the Report and Recommendations of 
the Committee on Judicial Conduct and Disability. Said certification is 


" kf at 15-17 (emphasis added). 
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transmitted with the entire record of the proceeding in the Judicial Council of tile 
Fifth Circu it and in the Judicial Conference of the United States. 2 ’ 

The Judicial Conference thus explicitly chose to transmit to the House Judge Porteous's Fifth 

Circuit immunized, swom testimony, for the House’s use in the possible impeachment of Judge 

Porteous. The propriety of using Judge Porteous’s prior immunized testimony could hardly 

receive a more compelling endorsement. 

B. The United States District Court for the District of Columbia 
Denied Judge Porteous’s Motion for a Temporary Restraining 
Order to Preclude the House of Representatives from Using 
His Immunized Fifth Circuit Testimony 

On the eve of the House Impeachment Task Force hearings, Judge Porteous filed a 

lawsuit in the United States District Court for the District of Columbia, seeking a temporary 

restraining order preventing the House from using Judge Porteous’s prior immunized testimony 

"in any way, whether direct or indirect, evidentiary or non-evidentiary, in connection with the 

work of the Impeachment Task Force . "~‘ l After fully considering Judge Porteous's arguments, 

and hearing oral argument on the matter, the United States District Court denied Judge 

Porteous’s Motion, thereby refusing to issue an order that effectively would have enjoined the 

House from utilizing Judge Porteous’s prior sworn testimony. 25 


23 Certificate of the Judicial Conference of the United States to the Speaker of the United States 
House of Representatives (June 1 7, 2008) (emphasis added). (A copy of the Certificate of the 
Judicial Conference is marked as HP Exhibit 7(b) on the House's Exhibit List.) 

24 See Memorandum of Points and Authorities in Support of Judge G. Thomas Porteous, Jr.’s 
Motion for a Temporary Restraining Order and a Preliminary Relief, Po rteous v. Baron, et a l.. 
Case No. 09-0213 1 (D.D.C. Nov. 13, 2009), at 1 (Attachment 3). Judge Porteous's arguments in 
his present Motion to Exclude are in many respects identical to the arguments Judge Porteous 
presented to the United States District Court. 

25 See PACER Docket Report, Porteous v. Baron, et al. . Case No. 09-02131 (D.D.C. ), at 3-4 
("Minute Entry for proceedings held before Judge Richard J. Leon. Motion Hearings held on 
11/1 6/2009. Plaintiff s Motion for Temporary Restraining Order - DENIED.’’) (Attachment 4). 
On April 7, 2010, in light of the House’s supplemental pleading in support of its motion to 
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CONCLUSION 

Judge Porteous’s attempts to suppress key evidence from consideration by the Senate 
Impeachment Trial Committee - namely, his prior sworn, immunized testimony - can only serve 
to warp the fact finding process. The Committee’s main function is to receive evidence and to 
take testimony, and to thereafter report all of the evidence to the full Senate. The Committee and 
the Senate would be severely harmed in their ability to fully understand and consider the facts in 
this case if they are deprived of the opportunity to consider the prior sworn immunized testimony 
of Judge Porteous. 

WHEREFORE, the House respectfully requests that Judge Porteous's Motion to Exclude 
the Use of His Previous Immunized Testimony be denied, and that Judge Porteous’s immunized 
testimony before the Fifth Circuit Special Committee be admitted into evidence before the 
Senate Impeachment Trial Committee. 


dismiss - in which the House informed the court that it had adopted Articles of Impeachment 
against Judge Porteous - Judge Leon issued an order requiring the parties to show cause why the 
district court case should not be dismissed as moot. Id. at 4. 
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Respectfully submitted. 

The United States House of Representatives 



Alan 1. Baron 

Special Impeachment Counsel 


Managers of the House of Representatives: Adam B. Schiff, Bob Goodlatte, Zoe Lofgren, Henry 
C. “Hank" Johnson, F. James Sensenbrenner, Jr. 

July 28, 2010 
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D ^ 01 1 

CHIEF JUDGE JONES: Sir, for the reasons stated — 

2 

Mr, Woods? 

3 

MR. WOODS: Yes, your Honor. To respond to 

4 

Judge Porteous, beginning in August, we invited his counsel to 

10:02 5 

come and inspect all the documents that we had, which were in 

6 

boxes that had been received from the Department of Justice. 

7 

His counsel at the time, Mike Ellis, said that he did not 

8 

intend to offer any documents, he did not need to review the 

9 

documents, he was only going to offer the medical records. 

10:02 10 

Nonetheless, I started sending him grand jury 

11 

testimony and the bankruptcy file and a number of other 

12 

voluminous files back in August, that he could begin to review. 

13 

And then in September and October, we provided documents 

14 

unsolicited but to try to give him all the documents in the 

10:02 15 

case. 

16 

The charge itself is very detailed. He knows the 

17 

allegations and the — it could not be more specific, naming 

18 

what the offense is, what — the date of the offense, what 

19 

document was falsified, what witness will testify to certain 

10:03 20 

events. He's been on notice since May the 24th of very 

21 

specific allegations, and we've offered the documents as soon 

22 

as we got them from the Department of Justice. 

23 

JUDGE BENAVIDES: Mr. Woods, you refer to the May 24th 

24 

date. Is that a date that the complaint was forwarded to Judge 

10:03 25 

Porteous? 

‘ 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MR. WOODS: Yes, your Honor. 

JUDGE BENAVIDES: And that complaint, as I understand 
it, referred to the activities and details of the activities 
that were subsequently the basis of the complaint? 

MR. WOODS: That's correct, your Honor. 

JUDGE BENAVIDES: So, the factual allegations have 
been made known with reference to the complaint since at least 
May the 24th? 

MR. WOODS: Yes, your Honor. And Judge Porteous was 
under criminal investigation by the Department of Justice, as 
he pointed out, for a number of years. His attorney at that 
time, Kyle Schonekas, appeared to be very much on top of the 
case, appeared at grand jury, and instructed various witness 
well, one witness, Claude Lightfoot, Judge Porteous' bankruptcy 
counsel, not to answer certain questions. So, he was on top of 
the investigation, knew the allegations, and I'm sure kept this 
counsel of Judge Porteous advised. 

JUDGE BENAVIDES: Is there anything with — in 
reference to the actual complaint that was tendered later, that 
wasn't the subject of — or already information contained in 
the complaint from the Justice Department of May 24? 

MR. WOODS: No, your Honor. We developed no new 
evidence other than to try to confirm everything in the 
complaint. I would point out that Judge Porteous was examined 
by Dr. Gabbard, and that report was furnished to Gabbard as 
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8 

soon as we — was furnished to Judge Porteous as soon as we 
received it. So, that is the only new information that comes 
outside of that period of time alleged in the complaint . 

JUDGE PORTEOUS: Might I just make one quick response? 

CHIEF JUDGE JONES: Yes, sir. 

JUDGE PORTEOUS: This originally started out pursuant 
to documentation I received from you, as a complaint instituted 
by the Court for justice, when I called issue with the fact 
that it did not meet the proper format. At a later date, I was 
informed that this is a 2J proceeding instituted by the chief 
judge. 

CHIEF JUDGE JONES: Yes, sir. 

.JUDGE PORTEOUS: I still don't have anything signed by 
the chief judge. The complaint I received is signed by 
Mr. Woods; and it says, "on behalf of the Committee." I just 
got that. 

Now, granted, it does have some of the material 
from the original allegations; but some are, in fact, omitted, 
which can only suggest that those items clearly did not 
establish any proof of a crime or that they were too old to 
bring or that it had nothing to do with my actions as a federal 
judge. And I'm speaking with particular reference to nothing 
about bail bonds and Wrinkled Robe is in any way included in 
this particular proceeding. 

CHIEF JUDGE JONES: What has all that got to do with a 
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to at least get my thoughts together before I am compelled to 
testify. Mr. Woods had that immunity notice; and I just saw it 
today, just saw it for the first time today. 

MR. WOODS: It was provided on Friday, your Honor. 

JUDGE PORTEOUS: Yeah, on Friday. I understand. No. 
The log was provided on Friday. 

MR. WOODS: Right. 

JUDGE PORTEOUS: The document was not provided on 
Friday, and you know that. 

MR . WOODS : That ' s correct . 

CHIEF JUDGE JONES: All right, sir. We're not going 
to go crosswise with each other. Thank you very much. 

JUDGE PORTEOUS: I'm sorry. Judge. 

CHIEF JUDGE JONES: Mr. Finder will to respond. 

MR. FINDER: Yes, thank you. Judge. Under the rules 
under which we're operating, Rule 10C, Special Committee 
Witness. 

CHIEF JUDGE JONES: You want to speak up there? 

MR. FINDER: Yeah, I'm sorry. I'll use the podium. 

Is this better? 

CHIEF JUDGE JONES: Yes. 

MR. FINDER: "All persons who are believed to have 
substantial information will be called as Special Committee 
witnesses, including the complainant and the subject judge." 

So, I think that there is no surprise here. It's 
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nr : i 7 1 

in the rules, which were provided a long, long time ago. 

2 

JUDGE PORTEOUS: I don't doubt that that's what the 

3 

rules say, your Honor. I'm not taking issue with that. I’m 

4 

taking issue with the fact that it's the first time I've been 

10:37 5 

given immunity, without ever seeing the document. 

6 

CHIEF JUDGE JONES: Well, with — 

7 

JUDGE PORTEOUS: I'm only asking for the rest of the 

8 

day. 

9 

CHIEF JUDGE JONES: — immunity is better than non 

10:30 10 

immunity, sir. Continuance is denied. Vou may take the stand. 

11 

JUDGE PORTEOUS: All right. 

12 

CHIEF JUDGE JONES: Thank you. 

13 

JUDGE LAKE: Raise your right hand to be sworn. 

14 

You do solemnly swear that the testimony you 

10:30 15 

shall give in this proceeding will be the truth, the whole 

16 

truth, and nothing but the truth, so help you God? 

17 

JUDGE PORTEOUS: I do. 

18 

GABRIEL THCMAS PORTEOUS, JR. , DULY SWDHN, TESTIFIED: 

19 

DIRECT EXAMINATION 

10:38 20 

BY MR. FINDER: 

21 

Q. Judge Porteous, a little background information, please. 

22 

You were a judge in the 24th Judicial District 

23 

Court in the State of Louisiana from approximately 1984 to 

24 

October 1994. Is that correct? 

10:30 25 

A. That's correct. 
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BY MR. FINDER: 

Q. So, what — the amounts I just read to you apply to today. 
When you first took the bench, presumably they were slightly 
lower? 

A. Presumably, yes. 

Q. Okay. And these have to do with income and gifts? 

A. Right. 

Q. As I just read? 

A. Yes, sir. 

Q. Judge Porteous, you're familiar with the term "marker," 
aren't you? 

A. Yes, sir. 

Q. Would it be fair to state that, "A marker is a form of 
credit extended by a gambling establishment, such as a casino, 
that enables the customer to borrow money from the casino. The 
marker acts as the customer's check or draft to be drawn upon 
the customer's account at a financial institution. Should the 
customer not repay his or her debt to the casino, the marker 
authorizes the casino to present it to the financial 
institution or bank for negotiation and draw upon the 
customer's bank account any unpaid balance after a fixed period 
of time." Is that accurate? 

A. I believe that's correct and probably was contained in the 
complaint or — or the second complaint. There's a definition 
contained. 


Cheryl/ K. Barron, C5R. CM, FCRR 
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Q. And you have no quarrel with the definition? 

A. No, sir. 

Q. Okay. Judge Porteous, if markers are a form of borrowing 
or an extension of credit, by definition, would you agree that 
from approximately August 20th to 21st, a two day period in 
2001, you borrowed approximately $8,000 from Treasure Chest 
Casino in Kenner, Louisiana, by taking out approximately eight 

1.000- dollar markers over a two day period? 

A. Well, did I sign $8,000 worth of markers? You have records 
that suggest I did that. I agree with you. 

Q. Okay. 

A. The issue is that we haven't — X have an issue with 
whether that’s credit. The statement itself says it acts like 
a check against your account. Now, I did not have an 

8. 000- dollar line of credit at — where was that? Treasure 
Chest? 

Q. Treasure Chest. I didn't ask you about a line of credit, 
though . 

A. I understand, but I'm explaining to you why that's 
misrepresentative . 

Q. Okay. Well — 

A. Those are just repetitive 1,000 — had I written a check 
for a thousand, I do not believe 1 would have been in violation 
of any court order. 

JUDGE BENAVIDES: But you're saying that you didn't 


Cheryll K. Barron, CSfi, CM, FCRR 
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sc EXHIBIT- 00047 


Chambers of 
EDITH H. JONES 
Chief Judge 


UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

12505 U.S. Courthouse 
515 Rnsk Avenue 
Houston, TX 77M 1 
Telephone (70) 250-5484 


May 24, 2007 


Honorable G. Thomas Porteous, Jr. 

Judge, U.S, District Court 
Eastern District of Louisiana 
U.S. Courthouse, Chambers C206 
500 Poydras Street 
New Orleans, LA 70130 

Re: Appointment of Special Committee 

Dear Judge Porteous : 

I transmit to you a copy of a judicial misconduct 
complaint filed by John C. Keeney, Deputy Assistant , Attorney 
General, United States Department of Justice. Pursuant to Rule 
4(F) (2) of the Fifth Circuit Rules Governing Complain ts , of Judicial 
Misconduct or Disability (copy attached), I hereby provide notice 
of the appointment of myself. Judge Fortunato P. Benavides, and 
Judge Sim Lake as a special committee to investigate this 
complaint. In addition, I have appointed Ronald G. Woods; Esq. to 
serve as investigator for the special committee. 

Please note your rights as conferred under Rule H of the 
Rules Governing Complaints of Judicial Misconduct or Disability . 
Kyle Boudreau in the Circuit Executive's Office can assist you if 
you require further information. 


Sincerely, 


Edith H. Jones 


Enclosure 

Attachment 


SC00B49 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


G. THOMAS PORTEOUS, JR., United ) 

States District Judge for the Eastern ) 

District of Louisiana, ) 

) 

Plaintiff, ) Civil Action No. 

) 

v. ) 

) 

ALAN I. BARON, Special Counsel, ) 

Impeachment Task Force, Committee on ) 
the Judiciary, United States House of ) 

Representatives, ct al. ) 

) 

Defendants. ) 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT 
OF JUDGE G. THOMAS PORTEOUS, JR.’S MOTION FOR 
A TEMPORARY RESTRAINING ORDER AND A PRELIMINARY RELIEF 


NOW INTO COURT comes plaintiff, G. Thomas Porteous, Jr., United States District 
Judge for the Eastern District of Louisiana (“Judge Porteous”), by and through counsel, and 
moves this Honorable Court for entry of a temporary restraining order and a preliminary 
injunction in this matter restraining and enjoining defendants, in their capacity as Counsel to the 
Impeachment Task Force, from violating Judge Porteous’ Fifth Amendment rights by using his 
immunized testimony in any way, whether direct or indirect, evidentiary or non-evidentiary, in 
connection with the work of the Impeachment Task Force. In support of this motion, Judge 
Porteous states as follows: 


i 
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X. Introduction 

The Supreme Court has held a grant of immunity pursuant to Title 18, United States 
Code, §6002 is coextensive with the protections provided by the Fifth Amendment. See Kastigar 
v. United States, 406 U.S. 441, 453 (1972). The Fifth Amendment’s protection against 
compulsory self-incrimination is not limited to proceedings which are labeled “criminal,” The 
self-incrimination clause has long been held to apply to proceedings of a “quasi-criminal nature” 
which involve the imposition of punishment on an individual “by reason of offenses committed 
by him, which though they may be civil in form, are in their nature criminal.” See Boyd v. United 
States, 116 U.S. 633-34 (1886); see also Lees v. United States, 150 U.S. 476, 480-81 (1893); 
United States v. United States Coin & Currency, 40! U.S. 715, 718 (1971); and United States v. 
Ward, 448 U.S. 242, 251-55 (1980)(applying Boyd, but concluding that the proceeding in which 
the penalty was imposed was not “quasi-criminal” as that term is used in Boyd.). 

This motion and the related civil action seek to prevent defendants from violating Judge 
Porteous’ Fifth Amendment right not to be compelled to be a witness against himself. The 
defendants have violated this right, and continue to do so, through their use of Judge Porteous’ 
immunized testimony in pursuing his impeachment and removal from office. In order to protect 
his Fifth Amendment rights and to preserve the protections of the immunity conferred upon him 
by the Fifth Circuit pursuant to § 6002, Judge Porteous asks this Court to enter a temporary 
restraining order and preliminary injunction restraining and enjoining defendants, in their 
capacity as Counsel to the Impeachment Task Force, from using his immunized testimony in any 
way, whether direct or indirect, evidentiary or non-evidentiary, in connection with the work of 
the Impeachment Task Force. 
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2. Factual Background 

For approximately nine years the United States Department of Justice (the 
“Department”), through the Public Integrity Section of the Criminal Division, conducted a 
criminal investigation of Judge Porteous. The investigation concluded without the filing of 
criminal charges. Despite its decision to decline to bring charges, on May 18, 2007, the 
Department submitted a formal complaint of judicial misconduct to Edith H. Jones, Chief Judge 
of the United States Court of Appeals for the Fifth Circuit (“Chief Judge Jones”). 

This letter led to the appointment of a Special Investigatory Committee (the “Special 
Committee”) to investigate the Department’s allegations of judicial misconduct. The Special 
Committee held a hearing on October 29, 2007, at which Judge Porteous was called as a witness 
by counsel to the Special Committee. The Special Committee obtained a compulsion order and 
Judge Porteous’ testimony was compelled under a grant of statutory immunity pursuant to 18 
U.S.C. § 6002. While testifying under the immunity order, Judge Porteous answered numerous 
questions relating to the allegations of judicial misconduct in the complaint, resulting in a 
transcript of more than 125 pages. 

Based upon the hearing, the Special Committee issued a report to the Judicial Council of 
the Fifth Circuit (the “Judicial Council”), concluding that Judge Porteous had committed 
misconduct that might constitute one or more grounds for impeachment. This report was 
accepted and approved by a majority of the Judicial Council, while a minority of judges filed a 
dissenting report. These reports were forwarded to the Judicial Conference of the United States 
(the “Conference”), and on June 17, 2008, the Conference transmitted a certificate to the Speaker 
of the House expressing the Conference's determination that consideration of impeachment of 
Judge Porteous might be warranted. 
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On September 17, 2008, the House of Representatives of the l!0 ,h Congress passed 
House Resolution 1448. This Resolution provides that the Judiciary Committee shall inquire 
whether the House should impeach Judge Porteous. This was followed by the engagement of 
Alan I. Baron as Special Counsel to lead an inquiry into Judge Porteous' impeachment. On 
January 13, 2009, the House of Representatives of the 11 1" 1 Congress passed House Resolution 
15 which continued the authority of House Resolution 1448 of the 1 1 0 th Congress, in order to 
permit the work of the Impeachment Task Force to continue. 

Since that time, defendants Alan I. Baron, Mark Dubester, and Harold Damelin have 
been reviewing the materials provided by the Fifth Circuit, including the Special Committee 
Report, the hearing testimony, and other information. In their official capacity as counsel to the 
Impeachment Task Force, defendants have received the immunized testimony of Judge Porteous 
but have failed to implement measures designed to prevent the immunized testimony from being 
used against Judge Porteous, as is typical when a subsequent prosecution is brought against an 
individual who has provided testimony under a grant of immunity. 

Defendants have reviewed the immunized testimony and made use of it in determining 
the course of the impeachment investigation, in interviewing witnesses, and in considering what 
additional evidence to seek or what investigative leads to pursue. Upon information and belief, 
defendants have published Judge Porteous’ immunized testimony by exposing potential 
witnesses to the testimony or its contents, either through the questioning of these witnesses based 
upon Judge Porteous’ testimony or by seeking the witnesses’ reaction to his testimony. See 
Declaration of Richard W. Westling in Support of Motion for Temporary Restraining Order and 
Preliminary Injunction, dated October 12, 2007 (Attached as Exhibit “1”). 
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3. Applicable Law and Argument 

a. The Standard for Injunctive Relief 

The U.S. Court of Appeals for the District of Columbia has adopted a four-part test for 
granting a preliminary injunction, The Court must weigh: 


(1) whether the plaintiffs have demonstrated that there is a 
substantial likelihood that they will prevail on the merits on one of 
their claims; (2) whether the plaintiffs have shown that they will 
sustain irreparable harm if injunctive relief is not awarded; (3) 
whether the issuance of injunctive relief will not “substantially 
hann” the other parties; and (4) whether awarding the relief is in 
the public interest. 

Mova Pharm. Corp. v. Shalala, 140 F.3d 1060, 1066 (D.C. Cir. 1998), The factors “must be 
viewed as a continuum, with more of one factor compensating for less of another. If the 
arguments for one factor are particularly strong, an injunction may issue even if the arguments in 
other areas are rather weak.” Blackman v. District of Columbia , 277 F. Supp. 2d 71, 77-78 
(D.D.C. 2003) (internal citation and quotations omitted). Issuing an injunction may be justified 
“where there is a particularly strong likelihood of success on the merits even if there is a 
relatively slight showing of irreparable injury.” Id. at 78 (internal citation and quotations 
omitted). In this case. Judge Porteous has a very high likelihood of success on the merits and also 
meets the remaining three elements of the test. 
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b. Judge Porteous is Likely to Succeed on the Merits 
i. The Fifth Ameudmeut Claim 

The Fifth Amendment’s privilege against compulsory self-incrimination provides that 
“[n]o person . . . shall be compelled in any criminal case to be a witness against himself.” U.S. 
Const, amend. V. In Kastigar v. United Slates, the Supreme Court considered whether the 
government could compel a witness to testify “by granting immunity from the use of compelled 
testimony and evidence derived therefrom (‘use and derivative use immunity’)” without 
violating the witness’ Fifth Amendment rights. 406 U.S. 441, 443 (1972). The Court held that 
use and derivative use immunity conferred under 1 8 U.S.C. §6002 - the same type of immunity 
conferred on Judge Porteous - “is coextensive with the scope of the privilege against self- 
incrimination, and therefore is sufficient to compel testimony over a claim of privilege.” Id. at 
453. 1 


The Court noted that where an individual can demonstrate that he has given immunized 
testimony, prosecutors: 

have the burden of showing that their evidence is not tainted by 
establishing that they had an independent, legitimate source for the 
disputed evidence. ... This burden of proof, which we reaffirm as 
appropriate, in not limited to the negation of taint; rather, it 
imposes on the prosecution the affirmative duty to prove that the 
evidence it proposes to use is derived from a legitimate source 
wholly independent of the compelled testimony. 

406 U.S. at 460 (citations omitted). 


The Fifth Amendment and the immunity' order in this case both provide protections in a “criminal case.” 
As discussed in Section 3(b)(ii) below, however, the Fifth Amendment’s privilege against self-incrimination has 
also been extended to quasi-criminal cases and, accordingly, under Kastigar, the reach of the immunity statute and 
the immunity order in this case must be coextensive with the Fifth Amendment. 
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Under Kastigar, the first requirement for obtaining relief and, thereby, protection of an 
individual’s Fifth Amendment right, is to demonstrate that the individual provided immunized 
testimony. This is clearly established here. See Immunity Order, dated October 5, 2007 
(Attached as Exhibit “2”) and Transcript of Testimony of G, Thomas Porteous, Jr. before the 
Special Committee (Attached as Exhibit “3”). This showing alone is sufficient to trigger the 
prosecution’s “heavy” burden under Kastigar to show affirmatively that its effort to impeach 
Judge Porteous rests on independent and untainted evidence. 

ii. Impeachment is Quasi-Criminal 

It is anticipated that the defendants will argue that the ruling in Kastigar is limited to 
criminal prosecutions in the criminal courts and that it has no application to an impeachment 
proceeding before Congress. The Supreme Court, however, has placed no such limits on the 
Fifth Amendment’s protection against compelled self-incrimination. Indeed, the Supreme Court 
has held that the contours of the Fifth Amendment protection against compulsory self- 
incrimination are not limited to traditional criminal prosecutions; rather they extend to quasi- 
criminal proceedings which involve the imposition of punishment on an individual “by reason of 
offenses committed by him, which though they may be civil in form, are in their nature 
criminal.” See Boyd, 1 16 U.S. at 633-34; see also Lees, 150 U.S. at 480-81; United States Coin 
& Currency, 401 U.S. at 718; and Ward, 448 U.S. at 251-55. 

There is, perhaps, no clearer example of a quasi-criminal proceeding than the 
impeachment of a civil officer under the Constitution. As a noted constitutional scholar has 
observed “[ijmpeachment is a quasi-criminal affair, in which the Senate, sitting as a court, is 
asked to convict the defendant of high criminality or gross misbehavior in a trial designed not 
merely to remove but also to stigmatize the offending officeholder.” Akhil Reed Amar, 
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Impeaching Presidents, 28 Hofstra L. Rev, 291, 307 (1999). Compare Hastings v. United 
States Senate Impeachment Trial Committee, 716 F, Supp. 38, 41 (D.D.C. 1989)(hokling that for 
Double Jeopardy purposes an impeachment is not a criminal proceeding and finding that 
impeachment trials are sui generis ). 

The view that impeachment is quasi-criminal finds significant support in the text of the 
Constitution itself. First, Article II, Section 4 provides that “(t]he President, Vice President and 
all civil officers of the United States, shall be removed from office on impeachment for, and 
conviction of, treason, bribery, or other high crimes and misdemeanors.” U.S. Const, art. II, §4. 
This provision clearly reflects the quasi-criminal nature of the impeachment process. That the 
offenses supporting impeachment are grave offenses (even though they are not necessarily 
limited to indictable offenses) supports the view that liability in an impeachment is based upon 
criminal acts. Second, Article I, Section 3 provides that “(jjudgment in Cases of Impeachment 
shall not extend further than to removal from Office, and disqualification to hold and enjoy any 
Office of honor, Trust or Profit under the United States: but the Party convicted shall 
nevertheless be liable and subject to Indictment, Trial, Judgment and Punishment, according to 
Law.” U.S. Const, art. 1, § 3. This clause also supports the view' of impeachment as quasi- 
criminal in its reference to “conviction” and in permitting punitive measures including removal 
from office and disqualification to hold office in the future. Finally, Article III, Section 2, 
provides that “[t]he Trial of all Crimes, except in Cases of Impeachment shall be by Jury; and 
such Trial shall be held in the State where the said Crimes shall have been committed; but when 
not committed within any State, the Trial shall be at such Place or Places as the Congress may by 
Law have directed.” U.S. Const, art. Ill, §2. Here, the Constitution makes clear that trials in 
cases of impeachment will be a “trial of a crime” but will be exempted from the requirement of a 
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trial by jury. In light of its quasi-criminal character, Supreme Court precedent supports the view 
that the Fifth Amendment’s protection against compulsory self-incrimination applies to an 
impeachment proceeding. As a result, the principles in Kastigar should apply to the use of Judge 
Porteous’ immunized testimony. 

iii. The Speech and Debate Clause 

A threshold issue to the ability of Judge Porteous to succeed on the merits of his claim is 

a determination as to whether this action is barred by the Constitution’s Speech and Debate 

Clause. The Clause provides that: “for any Speech or Debate in either House, [Members of 

Congress] shall not be questioned in any other Place.” U.S. Const, art. f. §6, cl. I, This clause 

has been interpreted to provide immunity to Members of Congress and their staff for actions 

“that fall within the sphere of legitimate legislative activity.” Eastland v. United States 

Servicemen's Fund, 421 U.S. 491, 501 (1975). The Supreme Court has noted that: 

In determining whether particular activities other than literal 
speech or debate fall within the legitimate legislative sphere we 
look to see whether the activities took place ’in a session of the 
House by one of its members in relation to the business before it. 

More specifically, we must determine whether the activities are an 
integral part of the deliberative and communicative processes by 
which Members participate in committee and House proceedings 
with respect to the consideration and passage or rejection of 
proposed legislation or with respect to other matters which the 
Constitution places within the jurisdiction of either House. 

The power to investigate and to do so through compulsory process 
plainly falls within that definition. This Court has often noted that 
the power to investigate is inherent in the power to make laws 
because a legislative body cannot legislate -wisely or effectively in 
the absence of information respecting the conditions which the 
legislation is intended to affect or change. 

Servicemen’s Fund, 421 U.S. at 503-504 (internal quotations and citations omitted). Here, while 
no legislation is contemplated, the House is involved in an impeachment inquiry and, clearly, 
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impeachment is another matter “which the Constitution places within the jurisdiction of either 
House.” Id. See also Hastings v. United States Senate Impeachment Trial Committee, 716 F. 
Supp. 38, 42 (D.D.C. 1989)(holding impeachment falls under the Speech and Debate Clause). 

While the impeachment process may be protected by the Speech and Debate Clause, as 
with any other assertion of the Clause, its protections are not absolute. In this suit challenging a 
constitutional violation during an impeachment inquiry, the corollary to the Supreme Court’s 
reference to the “legitimate legislative sphere” is that the action complained of must be within 
the “legitimate impeachment sphere” in order for the action to be protected by the Clause. Based 
on this precedent, the question for this Court is whether the use of immunized testimony in 
violation of an individual’s Fifth Amendment self-incrimination right can ever be a “legitimate” 
activity for Congress, whether undertaken as part of its power to legislate or to impeach. 

The Supreme Court has published language that seems to mandate otherwise. For 
instance, in Gravel v. United Stales , 408 U.S. 618 (1972) that “no prior case has held that 
Members of Congress would be immune if they executed an invalid resolution by themselves 
carrying out an illegal arrest, or if, in order to secure information for a hearing, themselves seized 
the property or invaded the privacy of a citizen. Neither they nor their aides should be immune 
from liability or questioning in such circumstances.” Id. at 621. As pointed out in Servicemen's 
Fund, the actions referred to in this passage were not essential to legislating and could easily be 
contrasted with the routine subpoena for information which confronted the Servicemen 's Fund 
Court. Nor can it be argued that failing to protect against the improper use of Judge Porteous’ 
immunized testimony or that its publication to witnesses is essential to impeaching. Indeed, 
prosecutors are regularly confronted with the problem of prosecuting a witness who has received 
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statutory immunity and have learned to put measures in place to protect against the improper use 
of such testimony. See e.g., Untied States v. North, 920 F'.2d 940, 942-3 (D.C. Cir. 1 990). 

More recently, the District of Columbia Circuit noted that the Speech and Debate Clause 

“privilege permits Congress to conduct investigations and obtain information without 

interference from the courts, at least when these activities are performed in a procedurally 

regular fashion.” Brown & Williamson Tobacco Corp. v. Williams, 62 F.3d 408, 416 (D.C. Cir. 

1995)(emphasis added). While the Clause confers immunity on Members of Congress for all 

actions “within the legislative sphere, even though their conduct, if performed in other than 

legislative contexts, would in itself be unconstitutional or otherwise contrary to the criminal or 

civil statutes,” the Clause “is not, to be sure, a blanket prohibition on suits against congressmen” 

or their staffs. Id. at 415. “Closely related - indeed a corollary - to this right to pursue 

investigations is Congress' privilege to use materials in its possession without judicial 

interference. In this context, the privilege operates to insulate materials held by Congress from 

claims based on actions or occurrences other than Congress' present use.” Id. at 416-17 (internal 

quotations and citations omitted). The Court noted that: 

The law is clear that even though material comes to a legislative 
committee by means that are unlawful or otherwise subject to 
judicial inquiry the subsequent use of the documents by the 
committee staff in the course of official business is privileged 
legislative activity. Although Members and (more likely) their 
agents can be held accountable for illegal seizures, that does not 
affect Congress’ privilege to use illegally seized materials, so long 
as that use is consistent with legislative purposes. Uses that fall 
outside the confines of legislative action, however such as the 
dissemination of investigatory information outside Congress are 
not protected. 

Id. (internal quotations and citations omitted). 
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Judge Porteous’ action is not based upon the Congress’ receipt of the immunized 
testimony; rather it is based upon the “present use” of those materials by counsel to the 
Impeachment Task Force in violation of Judge Porteous’ Fifth Amendment rights. This use is 
not within the “legitimate impeachment sphere” nor is it “essential to impeaching.” While the 
protections afforded by the Speech and Debate Clause are broad, there is no prior case holding 
that where the “use” itself violates a constitutional right there is absolute immunity from suit. In 
all the cases cited, the courts were called upon to determine whether the actions complained of 
were committed by congressional staff as part of the “legitimate” or “essential” function of one 
of the Houses. Judge Porteous suggests that the use of immunized testimony in violation of the 
Fifth Amendment cannot be deemed part of the legitimate impeachment function and, as a result, 
the Speech and Debate Clause should not bar this suit, 
iv. Justiciability 

Defendants will doubtless attempt to avoid consideration of this case by claiming that all 
issues related to impeachment are nonjusticiable under the political question doctrine. See Nixon 
v. United States, 506 U.S. 224 (1993); see also Hastings v. United States Senate Impeachment 
Trial Committee, 716 F. Supp. 38, 43 (D.D.C. 1989)(holding senate trial procedures were non- 
justieiable). 2 While the Supreme Court’s ruling in Nixon did find that the procedures used by 
the Senate to try a federal judge where not subject to review by the Court, the issues raised here 


The district court’s ruling in Hastings was affirmed by the U.S. Court of Appeals for the District of 
Columbia Circuit in an unpublished opinion. See Hastings v. United States Senate , 887 F.2d 332, 1989 WL 122685 
(D.C. Cir., Oct. 8, 1989). The District of Columbia Circuit, while affirming the district court, did not find the matter 
was non-justiciabie. The Court based its decision on problems of ripeness and prematurity, and upon the lack of 
precedent supporting the issuance of injunctive or declaratory relief intercepting ongoing proceedings of the 
legislative branch. In contrast, here Judge Porteous is not seeking to enjoin the proceedings of the legislative 
branch, rather he is seeking to enjoin violations of his constitutional rights that are occurring, and which will 
continue to occur, because of Impeachment counsels’ use of his immunized testimony to further the impeachment 
process. 
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do not fall under the ruling in Nixon. The ruling of nonjusticiability in Nixon relied on the 

concept of “textual commitment” which the Supreme Court expressed as; 

A controversy is nonjusticiable - i.e., involves a political question 
- where there is “a textually demonstrable constitutional 
commitment of the issue to a coordinate political department; or a 
lack of judicially discoverable and manageable standards for 
resolving it . . . Baker v. Carr , 369 U.S. 186, 217 (1962). But the 
courts must, in the first instance, interpret the text in question and 
determine whether and to what extent the issue is textually 
committed. See ibid.; Powell v. McCormack , 395 U.S. 486, 519 
(1969). As the discussion that follows makes clear, the concept of 
a textual commitment to a coordinate political department is not 
completely separate from the concept of a lack of judicially 
discoverable and manageable standards for resolving it; the lack of 
judicially manageable standards may strengthen the conclusion 
that there is a textually demonstrable commitment to a coordinate 
branch. 


Nixon, 506 U.S. at 228-29, Here there is no textual commitment of the Fifth Amendment right 
against compulsory self-incrimination. Article I, Section 2 of the Constitution vests the power of 
impeachment solely in the House of Representatives and Article 1, Section 3 provides that the 
Senate has the sole power to try all impeachments. However, these textual provisions do not 
suggest that the Congress alone is constitutionally committed to determining if an individual’s 
Fifth Amendment rights have been violated based upon the government use of his immunized 
testimony in an attempt to impose a punishment in a quasi-criminal proceeding. Moreover, the 
determination and vindication of the self-incrimination rights guaranteed by the Fifth 
Amendment are clearly not the types of questions for which there is “a lack of judicially 
discoverable and manageable standards to be used for resolving it." Id. 

Judge Porteous’ claim is based upon the improper use of his immunized testimony in 
violation of his Fifth Amendment rights. This violation has occurred, and will continue to occur, 
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while defendants, in their capacity as counsel to the Impeachment Task Force, make direct and 
indirect use of his immunized statements in pursuing the quasi-criminal impeachment process. 
Because he has established a constitutional violation and is likely to succeed on the merits, 
injunctive relief is appropriate in this matter. 

c. Judge Porteous Will Sustain Irreparable Harm 

“It has long been established that the loss of constitutional freedoms, ‘for even minimal 
periods of time, unquestionably constitutes irreparable injury.’” Mills v. District of Columbia, 
571 F.3d 1304, 1312 {quoting Elrod v. Burns, 427 U.S. 347, 373 (1976)). Here, fudge Porteous 
is subject to a continuing infringement of his rights under the Fifth Amendment in the absence of 
injunctive relief. Moreover, given the anticipated commencement of hearings by the 
Impeachment Task Force on November 17, 2009 it is imperative that this Court order injunctive 
relief to prevent continuing use of the immunized testimony. Further, if the Court fails to act and 
to preserve the status quo pending a review of Judge Porteous’ constitutional claims, the 
impeachment process will likely moot any pending review. While Judge Porteous suggests that 
this Court can determine the extent of any violation of his Fifth Amendment rights at this point 
in time, it is also clear that the legacy of Nixon v. United States is to deny any post-hearing 
consideration of his constitutional claims in the event he is impeached and removed from office 
based, in part, upon the use of his immunized testimony. 

d. Injunctive Relief Will Not Substantially Harm Defendants 

While defendants will claim that they will be harmed by the entry of a temporary 
restraining order or a preliminary injunction, any such harm will be limited to a delay in the 
proceedings while Judge Porteous’ constitutional claims are considered by the Court. 
Defendants clearly have a right to pursue (heir impeachment inquiry of Judge Porteous 
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expeditiously and efficiently. However, their right to do so does not trump Judge Porteous’ right 
to have his Fifth Amendment rights protected. While this litigation may be the source of some 
temporary delay, it will not prejudice the defendants except to the extent that a ruling limiting the 
use of the immunized testimony and protecting Judge Porteous’ constitutional rights may have 
an impact upon their ability to further the impeachment inquiry, 
e. Injunctive Relief Is in the Public Interest 
The public has an interest in having the courts ensure that the individual rights guaranteed by 
the Constitution are protected. See, e.g., G&V Lounge, Inc. v, Michigan Liquor Control 
Commission, 23 F.3d 1071, 1079 ( citing Gannett Co., Inc. v. DePasquale, 443 U.S. 368, 383 
(1979)) . The public interest is also served by allowing the defendants to expeditiously conduct a 
full and fair impeachment inquiry into the allegations against Judge Porteous. However, the 
public interest is clearly not served where the tension between protecting individual rights and 
expedition in pursuing the impeachment inquiry is resolved by deferring to expediency at the 
expense of constitutional rights. Because pursuit of the impeachment inquiry can only be in the 
public interest where that inquiry is conducted in a manner which is entirely consistent with 
Judge Porteous’ constitutional rights, thereby ensuring public confidence in the process and its 
result, injunctive relief here is in the public interest. 

4. Conclusion 

For these reasons, the Judge Porteous requests that the Court issue an order: 

(1) granting a temporary restraining order and preliminary injunction 
enjoining defendants, in their capacity as counsel to the Impeachment Task Force, from 
making any use of Judge Porteous immunized testimony, whether direct or indirect, 
evidentiary or non-evidentiary, in connection with the impeachment inquiry; and 
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(2) setting an adversary hearing to determine the extent of any prior use of 
Judge Porteous’ immunized testimony in order to fashion an appropriate form of 
injunctive relief to protect Judge Porteous from any and all past violations of his 
constitutional rights. 



/ Richard W. Westling (DC Bar #990496) 
itline/^iober.com 



Michael A. mss (DC Bar #985620) 
mahass@ober.com 
Chelsea S. Rice (DC Bar # 988768) 
csrice@ober.com 

Ober, Kaler, Grimes & Shriver, P.C. 
1401 H Street, N.W., Suite 500 
Washington, D.C. 20005-3324 
Telephone: 202-326-5012 
Facsimile: 202-336-5212 


Attorneys for Plaintiff, G. Thomas Porteous, Jr. 


OF COUNSEL: 

Samuel S. Dalton (Louisiana Bar #4473) 
2001 Jefferson Highway 
P.O. Box 10501 
Jefferson, LA 70181-0501 

Remy Voisin Status (Louisiana Bar # 26522) 

Attorney At Law PLLC 

2001 Jefferson Highway 

P.O. Box 10501 

Jefferson, LA 70181-0501 


1 62724. v8 
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U.S. District Court 

District of Columbia (Washington, DC) 
CIVIL DOCKET FOR CASE #: l:09-cv-02131-RJL 


PORTEOUS v. BARON et al Date Filed: 1 1/13/2009 

Assigned to: Judge Richard J. Leon Jury Demand: None 

Cause: 28:1331 Fed. Question: Violation 5th & 8th Amendme Nature of Suit: 440 Civil Rights: Other 

Jurisdiction: U.S. Government Defendant 


P laintiff 

G, THOMAS PORTEOUS, JR. represented by Michael A. Hass 

United States District Judge OBER, KALER, GRIMES & SHRIVER 

1401 H Street, NW 
Suite 500 

Washington, DC 20005-3324 
(202) 326-5070 
Fax: (202) 326-5270 
Email: mahass@ober.com 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 


Chelsea Selieck Rice 
OBER, KALER, GRIMES & SHRIVER 
1401 H Street, NW 
Suite 500 

Washington, DC 20005-3324 
(202) 326-5030 
Fax: (202) 408-0640 
Email: csrice@ober.com 
A TTORNEY TO BE NOTICED 

Richard William Westling 
OBER, KALER, GRIMES & SHRIVER 
1401 H Street, NW 
Suite 500 

Washington, DC 20005-3324 
(202)326-5012 
Fax: (202) 408-0640 
Email: rwvvcstIing@ober.com 
ATTORNEY TO BE NOTICED 


V. 

D e fendant 
ALAN I. BARON 

Special Counsel, Impeachment Task Force, 
Committee on the Judiciary, United States 
House of Representatives 


represented by Ariel B. Waidman 

U.S. HOUSE OF REPRESENTATIVES 
219 Cannon House Office Building 
Washington, DC 20515 
(202) 225-9700 

Email: ariel.waidman@mail.house.gov 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

Irvin B, Nathan 

U.S. HOUSE OF REPRESENTATIVES 
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Defend ant 
MARK DUBESTER 

Majority Counsel, Impeachment Task Force, 
Committee on the Judiciary, United States 
House of Representatives 


Defe ndant 

HAROLD DAMELIN 

Minority Counsel, Impeachment Task Force, 
Committee on the Judiciary, United States 
House of Representatives 


219 Cannon House Office Building 

Washington, DC 20515 

(202) 225-9700 

Fax: (202) 226-1360 

Email: in', nathan@mail.house.gov 

LEAD ATTORNEY 


represented by Ariel B. Wald man 

(See above for address) 

LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

Irvin B. Nathan 

(See above for address) 

LEAD ATTORNEY 


represented by Ariel B. Waldman 

(See above for address) 

LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

Irvin B. Nathan 

(See above for address) 

LEAD ATTORNEY 
A TTORNEY TO BE NOTICED 


Date Filed 

n 

Docket Text 

1 1/13/2009 

1 

COMPLAINT against ALAN I. BARON, MARK DUBESTER, HAROLD DAMELIN ( Filing 
fee $ 350, receipt number 46 16025391) filed by G. THOMAS PORTEOUS, JR. (Attachments: 

# i Civil Cover Sheet)(dr) (Entered: 1 1/13/2009) 

11/13/2009 


SUMMONS (5) Issued as to ALAN I. BARON, MARK DUBESTER, HAROLD DAMELIN, 
U.S. Attorney and U.S. Attorney General (dr) (Entered: 1 1/13/2009) 

11/13/2009 

2 

MOTION for Temporary Restraining Order, MOTION for Preliminary Injunction by G. 
THOMAS PORTEOUS, JR (Attachments: # I Memorandum of Points and Authorities, # 2 
Exhibit 1, U 3. Exhibit 2, # 4 Exhibit 3, U 5 Certificate of Compliance)(dr) (Entered: 1 1/13/2009) 

11/13/2009 

3 

MOTION for Leave to Appear Pro Hac Vice :Attomey Name- Chelsea Selleck Rice, :Firm- 
Ober, Kaler, Grimes & Shriver, : Address- 1401 H Street NW, Suite 500, Washington, D.C. 
20005. Phone No. - (202) 326-5030. by G. THOMAS PORTEOUS, JR (dr) (Entered: 

11/13/2009) 

11/13/2009 

4 

MOTION for Leave to Appear Pro Hac Vice :Attomey Name- Richard William Westling, 

:Firm- Ober, Kaler, Grimes & Shriver, .Address- 1401 H Street NW, Suite 500, Washington, 

D.C. 20005. Phone No. - (202) 326-5012. by G. THOMAS PORTEOUS, JR (dr) (Entered: 

1 1/13/2009) 

11/ 13/2009 


Set/Reset Hearings: Preliminary Injunction Hearing set for 1 1/16/2009 at 4:00 PM in 

Courtroom 18 before Judge Richard J. Leon. (Icrjil) (Entered: 1 i/13/2009) 

11/13/2009 

5 

Memorandum in opposition to re 2 MOTION for Temporary Restraining Order MOTION for 
Preliminary Injunction and Motion to Dismiss filed by ALAN l. BARON, MARK 

DUBESTER, HAROLD DAMELIN. (Attachments: # l Memorandum in Support, # 2 Exhibit 

1-4, if 3 Exhibit 5-14, # 4 Text of Proposed Order)(Nathan, Irvin) (Entered: 1 1/13/2009) 

11/13/2009 

7 

MOTION to Dismiss by ALAN l. BARON, MARK DUBESTER, HAROLD DAMELIN. (See 


https://ecf.dcd.uscourts.gov/cgi-bin/DktRpt.pl7107324339973854-L_942_0-l 
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Docket Entry 5 to view document. I Counsel is reminded to filed the motion as a separate 
docket entry in future), (znmw, ) (Entered: 1 1/16/2009) 

11/ 14/2009 



6 

REPLY to opposition to motion re 2 MOTION for Temporary Restraining Order MOTION for 
Preliminary Injunction filed by G. THOMAS PORTEOUS, JR. (Attachments: if .1. Exhibit 1 - 
Supplemental Declaration)(Hass, Michael) (Entered: 1 1/14/2009) 

! 1/16/2009 


MINUTE ORDER granting 3 Motion for Admission Pro Hac Vice of Chelsea Selleck Rice. It is 
hereby ORDERED that the motion is GRANTED; and it is further ORDERED that CHELSEA 
SELLECK RICE shall be admitted pro hac vice. Signed by Judge Richard J. Leon on 

1 1/16/2009. (lcrjlt) (Entered: 1 1/16/2009) 

11/16/2009 


MINUTE ORDER granting 4 Motion for Admission Pro Hac Vice of Richard William 

Westling. It is hereby ORDERED that the motion is GRANTED; and it is further ORDERED j 
that RICHARD WILLIAM WESTLING shall be admitted pro hac vice. Signed by Judge 

Richard J. Leon on 1 1/16/2009. (Icrjll) (Entered: 1 1/16/2009) 

11/16/2009 


Minute Entry for proceedings held before Judge Richard J, Leon, Motion Hearing held on 

1 1/16/2009. Plaintiffs MOTION 2 for Temporary Restraining Order - DENIED. (Court j 

Reporter Patty Gels (kc) (Entered: 1 1/16/2009) 

12/02/2009 


SCHEDULING ORDER. It is hereby ORDERED that the defendants shall file their 
supplemental memorandum in support of their Motion to Dismiss no later than December 18, 
2009, that the plaintiff shall file his response no later than January 8, 2010, and that the 
defendants shall file any reply no later than January 15, 2010; and it is further ORDERED that, 
should the Court deny the defendants' Motion to Dismiss, the parties shall file a proposed 
schedule for supplemental briefing on the plaintiffs Motion for Preliminary' Injunction no later 
than 30 days after the Court's ruling. Signed by Judge Richard J. Leon on 12/1/2009. (Icrjll) 
(Entered: 12/02/2009) 

12/02/2009 


Set/Reset Deadlines: Defendants' Supplemental Memorandum due by 12/18/2009. Plaintiffs 
response due by 1/8/2010. Defendants’ Reply due by 1/15/2010. (kc) (Entered: 12/02/2009) 

12/18/2009 

8 

Supplemental MOTION to Dismiss by ALAN I. BARON, HAROLD DAMELIN, MARK 
DUBESTER (Attachments: # 1. Exhibit)(Waldman, Ariel) (Entered: 12/18/2009) 

01/08/2010 

9 

Memorandum in opposition to re 8 Supplemental MOTION to Dismiss filed by G. THOMAS 
PORTEOUS, JR. (Westling, Richard) (Entered: 01/08/2010) 

01/15/2010 

ia 

REPLY to opposition to motion re 8 Supplemental MOTION to Dismiss filed by ALAN I. 
BARON, HAROLD DAMELIN, MARK DUBESTER. (Waldman, Ariel) (Entered: 

01/15/2010) 

02/18/2010 

J.I 

Unopposed MOTION for Leave to File Transcript by ALAN I. BARON, HAROLD 

DAMELIN, MARK DUBESTER (Attachments: # 1 Exhibit Impeachment Task Force Hearing 
Transcript (December 15, 2009))(Waldman, Ariel) (Entered: 02/18/2010) 

02/22/2010 


MINUTE ORDER granting J_l Defendants* Unopposed Motion for Leave to Lodge Transcript. 

It is hereby ORDERED that the defendants' motion is GRANTED. Signed by Judge Richard J. 
Leon on 2/22/2010. (Icrjll) (Entered: 02/22/2010) 

02/23/2010 

12 

NOTICE of Lodging by ALAN I. BARON, HAROLD DAMELIN, MARK DUBESTER 
(Attachments: U 1 Exhibit Exhibit A - Dec. 15, 2009 Hearing Transcript)(Waldman, Ariel) 
(Entered: 02/23/2010) 

03/15/2010 

13 

Unopposed MOTION for Leave to File Supplemental Pleading by ALAN l. BARON, 

HAROLD DAMELIN, MARK DUBESTER (Attachments: fl J_ Exhibit Congressional Record 
Excerpt)( Waldman, Ariel) (Entered: 03/15/2010) 

03/17/2010 


MINUTE ORDER granting 13 Defendants' Unopposed Motion for Leave to File Supplemental 
Pleading. It is hereby ORDERED that leave to file is GRANTED. Signed by Judge Richard J. 
Leon on 3/17/2010. (Icrjll) (Entered: 03/17/2010) 
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03/] 7/2010 

14 

NOTICE of Filing Congressional Record dated 3/1 1/2010 by ALAN I. BARON, HAROLD 
DAMELIN, MARK DUBESTER (znmw, ) (Entered: 03/18/2010) 

04/07/2010 

15 

ORDER, In light of the defendants' supplemental pleading, which shows that the United States 
House of Representatives has adopted each of four Articles of Impeachment against the 
plaintiff G, Thomas Porteous, it is hereby ORDERED that the parties show cause why this 
action should not be dismissed as moot. The plaintiff shall file his memorandum of points and 
authorities no later than April 19, 2010. The defendants shall file their response no later than 
April 26, 2010. SO ORDERED. Signed by Judge Richard J. Leon on 4/5/10. (see order.) (kc ) 
(Entered: 04/07/2010) 

04/07/2010 


Set/Reset Deadlines: Plaintiffs memorandum of points and authorities due by 4/19/2010. 
Defendants response due by 4/26/2010 (kc ) (Entered: 04/07/2010) 

04/19/2010 

16 

RESPONSE TO ORDER TO SHOW CAUSE by G. THOMAS PORTEOUS, JR re 15 Order,,. 
(Westling, Richard) (Entered: 04/19/2010) 

04/26/2010 

1.7. 

_ 

RESPONSE TO ORDER OF THE COURT re 15 Order., filed by ALAN I. BARON, 

HAROLD DAMELIN, MARK DUBESTER. (Attachments: # 1 ExhibitXWaldman, Ariel) 
(Entered: 04/26/2010) 
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3ftt Wqz Senate of tf)e ®mteb H>tate£ 

Sitting as a Court of Impeachment 


) 

In re: ) 

Impeachment of G, Thomas Porteous, Jr., ) 

United States District Judge for the ) 

Eastern District of Louisiana ) 

) 


HOUSE OF REPRESENTATIVES’ NOTICE OF INTENT 
TO INTRODUCE AT TRIAL JUDGE PORTEOUS’S TESTIMONY 
BEFORE THE FIFTH CIRCUIT SPECIAL COMMITTEE 


Pursuant to the Senate Impeachment Trial Committee’s Scheduling Order of June 
21, 2010, the House of Representatives (the "House"), through its Managers and counsel, 
respectfully provides notice to the Senate Impeachment Trial Committee and to Judge 
Porteous that it will introduce as evidence Judge Porteous's immunized testimony that he 
provided under oath before the Fifth Circuit Special Committee on October 30, 2007. 1 In 
support of this notice, the House respectfully submits: 

On October 29, 2007, Judge Porteous testified under oath before the Fifth Circuit 
Special Investigatory Committee that was hearing evidence related to his possible judicial 
misconduct, for purposes of determining whether Judge Porteous should be disciplined 
and/or whether other official actions - such as referring Judge Porteous for possible 
impeachment - was warranted. In connection with that hearing, Judge Porteous was 


This Notice is filed separately from the House of Representatives’ Mot ion to A dmit 
Transcript s an d Records from Prior Judicial and Congressional Proceedings , because the 
use of prior sworn testimony of third party witnesses presents different issues that the 
introduction into evidence of Judge Porteous's own prior sworn statements. 


t 


provided a standard compulsion order, signed by Chief Judge Edith H. Jones of the 

United States Court of Appeals for the Fifth Circuit. That Order stated that it was hereby: 

ORDERED, in compliance with 18 U.S.C. §§ 6002-6003 
and pursuant to 28 U.S.C. § 353, that the witness, the 
Honorable G. Thomas Porteous, Jr., shall provide 
testimony and other information as to all matters about 
which he may be interrogated in a proceeding before or 
ancillary to the United States Court of Appeals for the Fifth 
Circuit; and that no testimony or other information that he 
provides under this order and no information directly or 
indirectly derived from such testimony or other infonnation 
shall be used against him in any criminal case , except in a 
prosecution for perjury, making a false statement, or failure 
to comply with this order." 

Because the Impeachment proceeding is not a “criminal case” - the only proceeding in 
which Judge Porteous's immunized testimony may not be used against him - the 
Immunity Order does not preclude the use of Judge Porteous's immunized Fifth Circuit 
testimony in the Impeachment trial. As this Senate Trial Committee has noted, in a 
“Disposition'’ signed by all twelve Senators on the Committee, "the impeachment 
proceeding is independent of, and not akin to. a civil or criminal proceeding.”'' 

In his testimony. Judge Porteous made numerous statements that are relevant to 
the Articles 1. Ill and IV of the Articles of Impeachment. For example, he admitted 
receiving cash from attorneys Creely and Amato: 

Q. When did you first start getting cash from Messrs. Amato, Creely, 
or their law firm? 

A. Probably when I was on state bench. 


2 Order . In Re Matters Involving U.S. District Judge G. T h omas Porteous. Jr. . Dckt. No. 
07-05-351-0085 (emphasis added). That Order , as well as the various application 
materials, is attached as “Attachment 1.” 

' Dis positio n of G. T h omas Por te ous. Jr.s Motion for Continuan ce” (June 21, 2010). 
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Q. And that practice continued into 1 994, when you became a federal 
judge, did it not? 

A. 1 believe, that’s correct. 4 

Judge Porteous also admitted that these transactions “occasionally” followed his 
assignment of curatorships to Creely, though he claimed that these transactions were not 
linked: 


Q. Just talking about Creely and Amato and their law firm right now. 
You would occasionally, after sending them curatorships - and for 
the record, what is a - how would you describe a curatorship? 

A. [Porteous] It’s for an absent defendant. It could be in a variety of 
situations. ... 

Q. And after receiving curator sh ips. Mr. - Messrs. Creely an d/or 
Amato and/or their law firm would give you money , correct? 

A. Occasionally. 

* * * 

Q. [Judge Benavides]: ... [T]here is testimony before the grand jury 
that there was a return in the exact same amount, minus expenses, 


4 Porteous Fifth Circuit Hearing Testimony (hereinafter “Fifth Cir. Hrg.”) at 119, Judge 
Porteous's testimony was made “HP Exhibit 1 0” on the House’s Exhibit list. A copy of 
the testimony, along with the preceding colloquy, is attached at “Attachment 2.” Judge 
Porteous also made statements in his questioning of witnesses that are functionally 
admissions. For example, he asked Attorney Amato why Amato gave him money: 

Q. [Porteous]: [JJust so I’m clear, this money that was given to me, was it 
done because I’m a judge, to influence me, or just because we're 
friends? 


A. [Amato]: Tom, it’s because we were friends and we’ve been friends for 
35 years. And it breaks my heart to be here. 

See Amato Fifth Cir. Hrg. at 258-59 (HP Ex. 20). Judge Porteous is well aware of the 
significance of this testimony, and had sought, by filing an action in the United States 
District Court, to preclude the House from using it. Judge Porteous’s determined efforts 
to deprive Congress of this critical evidence is described in the Judiciary Committee 
Report that accompanied the Articles of Impeachment at pages 10-11. 
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of the curatorship that was returned to you, according to one of the 
witnesses. 

A. That’s apparently what it says, I agree. 

Q. Is that true or not? 

A. Not - to the best of my knowledge, that is not correct. 

* * * 

Q. [So] if it matched the expense — the amount each time - 

A. I don’t - 

Q. Except for expenses, that would be a coincidence? 

A. 1 don’t know if it matched each time. That's all I can tell you, 
Judge. I don't know.' 

Judge Porteous further testified that he received an envelope containing 
approximately $2,000 in cash from Attorney Amato when the Lilieberg case was 
pending: 

Q. [WJhether or not you recall asking Mr. Amato for money during 
this fishing trip, do you recall getting an envelope with $2,000 
shortly thereafter? 

A. Yeah. Something seems to suggest that there may have been an 

envelope. 1 don’t remember the size of an envelope, how 1 got the 
envelope, or anything about it. 

* * * 

Q. [Judge Lake]: Wait a second. Is it the nature of the envelope 
you’re disputing? 

A. No. Money was received in [an] envelope. 

Q. And had cash in it? 

A. Yes, sir. 

'Porteous Fifth C’ir. Hrg. at 130-33 (emphasis added). 
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Q. And it was from Creely and/or - 
A. Amato. 

Q. Amato? 

A. Yes. 

Q. And it was used to pay for your son's wedding. 

A. To help defray the cost, yeah. 

Q. And was used — 

A. They loaned — my impression was it was a loan. 

Q. And would you dispute that the amount was $2,000? 

A. 1 don’t have any basis to dispute it. 6 

Judge Porteous made numerous other statements that are highly probative to Article Ilf 
(bankruptcy) as well. 

Not only is there no legal impediment exists to the House's use of this highly 
relevant evidence, it would constitute a miscarriage of the fact-finding process if the 
Senate were to be kept in the dark about Judge Porteous’s own statements concerning the 
conduct at issue. For example, only Judge Porteous and Mr. Amato have first-hand 
knowledge of the money that Mr. Amato gave Judge Porteous when the Lilieberg case 
was pending, and, presumably, if Judge Porteous's testimony were not admitted, he 
would be free to claim the event never happened (or cannot be proven), even though he 
admitted that conduct under oath. Though the Federal Rules of Evidence do not pertain 

"Porteous Fifth Cir. Hrg. at 136-37 (Ex. 10). 

'The House is willing to designate the entirety of Judge Porteous’s testimony for 
admission to avoid any claim that it is picking and choosing testimony out of context. 
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to Impeachment proceedings, we note that prior testimony of a party would be admissible 
in any Federal trial. s 

Finally, the introduction of Judge Porteous's prior testimony is consistent with 
Senate Impeachment precedent. In the Claiborne Impeachment, the House moved the 
Senate to “accept prior admissions of Judge Claiborne as substantive evidence.” * The 
Claiborne Impeachment Committee granted the motion, and Judge Claiborne's prior 
testimony was in fact admitted in the impeachment trial. 10 

WHEREFORE, the House provides notice of its intent to introduce Judge 
Porteous’s Fifth Circuit Hearing testimony. 


'’ See Federal Rules of Evidence 801(d)(2) (a statement does not constitute excludable 
hearsay if “[t]he statement is offered against a party and is (A) the party’s own 
statement....”). 

° See (The House of Representatives'! Motion to Accept Prior Admissions of Judge 
Claibo r ne as Substantive Evid ence. In rc: Im peach ment of Judge Harry E. Clai borne , 
reprinted in Report of the Senate Impeachment Trial Committee. Hearings before the 
Sena te Impeachment Trial Committee . United States Senate, S. Hrg. 99-812, 99th Cong., 
2d Sess. (1986) at 389 [hereinafter "Judge Claiborne Senate Impeachment Report”]. 

"'Proce edings of the Claib orn e Impeachment Trial Com mittee , Sept. 10, 1986, printed in 
Judge Claiborne Senate Impeachment Report at 110 (statement of Sen. Mathias). The 
Motion was granted in a summary fashion. Judge Claiborne was permitted leave to raise 
particular objections to testimony that the House sought to use, though it does not appear 
that he in fact made any. At trial, when the House Managers sought to introduce Judge 
Claiborne’s testimony. Judge Claiborne’s counsel stated: “Mr. Chairman, it is our 
understanding that the ruling has already been made and that the statements attributed to 
Judge Claiborne are in fact admissible.” Proceedings o f the Cl aiborne Impeachmen t 
Trial Committee . Sept. 16, 1986. printed in Judge Cla iborne Senate Impeachment Report 
at 622 (statement of Oscar Goodman, Esq.). 


6 
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Respectfully submitted, 


The United States House of Representatives 



Alan I. Baron 

Special Impeachment Counsel 


Managers of the House of Representatives: Adam B. Schiff, Bob Goodlatte. Zoe 
Lofgren, Henry C. “Hank" Johnson, F. James Sensenbrenner, Jr. 


July 21,2010 
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SC EXHIBIT- 00046 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

jXciorr 

IN RE MATTERS INVOLVING U.S. : NO. O') GO &T 

DISTRICT JUDGE G. THOMAS : 

PORTEOUS, JR. : 

: UNDER SEAL 

APPLICATION FOR COMPULSION ORDER 

COMES NOW the United States of America, by and through applicant Daniel A. Petalas, 
Trial Attorney, Public Integrity Section, Criminal Division, United States Department of Justice, 
and makes an application to this Court, pursuant to 18 U.S.C. §§ 6002-6003, for an order to 
compel the witness, the Honorable G. Thomas Porteous, Jr., to testify and provide other 
information as to all matters about which he may be interrogated in a proceeding before or 
ancillary to the United States Court of Appeals for the Fifth Circuit. In support of this 
application, applicant states the following: 

1. The witness, the Honorable G. Thomas Porteous, Jr., has been subpoenaed to 
testify in a proceeding before the Special Committee of the Judicial Counci I of the United States 
Court of Appeals for the Fifth Circuit beginning Monday, October 29, 2007. Under 28 U.S.C. 

§ 353, the Special Committee is obligated by statute to “conduct an investigation as extensive as 
it considers necessary.” 

2. The witness is likely to invoke his privilege against self-incrimination and refuse 
to provide testimony and other information when called to testify on October 29, 2007. 

3. Tn the judgment of the undersigned, the witness' testimony and information are 
necessary to the public interest, and applicant therefore requests an order to compel the witness, 
when granted immunity, to testify and to provide information. 
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4. As shown in the attached letter of September 24, 2007, this application is made 
with (he approval of Alice S. Fisher, Assistant Attorney General, Criminal Division, United 
States Department of Justice, in compliance with 1 8 U.S.C. §§ 6002-6003 and 28 C.F R. 
0.175(a), 

WHEREFORE, applicant requests an older to compel the witness, the Honorable G. 
Thomas Porteous, Jr., to testify and provide other information as to all matters about which he 
may be interrogated in a proceeding before or ancillary to the United States Court of Appeals for 
the Fifth Circuit. 


Respectfully submitted. 


WILLIAM M. WELCH II 
Chief, Public Integrity Section 


BY: 



Trial Attorney 

Public Integrity Section 

Criminal Division 

U S- Department of Justice 

1400 New York Ave., NW, Suite 12100 

Washington, D.C. 20005 

(202)514-1412 
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P.02/02 

U.S. Department of Justice 
Criminal Division 


Office of the Attisttmr Attorney General 


Washington, DC 36330-0001 


SEP 2 4 2007 


Mr. William M. Welch II 
Chief 

Public Integrity Section 
Washington, D.C. 20530 

Attention: Daniel A. PetaJas 
Trial Attorney 

Re: In re Matters Involving U.S. District Judge G. Thomas Porteous^ Jr. 

Dear Mr. Welch: 

Pursuant to the authority yested in me by 18 U.S.C. § 6003(b) and 28 C.F.R, § 0 175(a), 
1 hereby approve your request foj an order pursuant to 1 8 U.S.C. §§ 6002-6003 requiring 
Gabriel Thomas Porteous, Jr. to give testimony or provide other information in the proceedings 
before the Special Committee oflthc United States Court of Appeals for the Fifth Circuit and in 
any further proceedings resulting therefrom or ancillary thereto. 

Sincerely, 


Alice S. Fisher 
Assistant Attorney General 

sfWCEc.swAmz 
DSVTY ASSISTANT ATTOfWEY GENERAL. 
CBMNALHVtStON 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

IN RE MATTERS INVOLVING U.S. : NO m oS 

DISTRICT JUDGE G. THOMAS : 

PORTEOUS, JR : 

: UNDER SEAL 

ORDER 

This matter coming to be heard upon the application of the United States of America, by 
and through applicant Daniel A. Petalas, Trial Attorney, Public Integrity Section, Criminal 
Division, United States Department of Justice, for an order compelling the witness, the 
Honorable G. Thomas Porteous, Ir,, to testify and provide other information as to all matters 
about which he may be interrogated in a proceeding before or ancillary to the United States 
Court of Appeals for the Fifth Circuit, it is hereby: 

ORDERED, in compliance with ) 8 U.S.C. §§ 6002-6003 and pursuant to 28 U.S.C. 

§ 353, that the witness, the Honorable G. Thomas Porteous, Jr., shall provide testimony and 
other information as to all matters about which he may be interrogated in a proceeding before or 
ancillary to the United States Court of Appeals for the Fifth Circuit; and that no testimony or 
other information that he provides under tliis order and no information directly or indirectly 
derived from such testimony or other information shall be used against him in any criminal case, 
except in a prosecution for perjury, making a false statement, or failure to comply with this 
order. 
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ORDERED, in accordance with Rule 6(e) of the Federal Rules of Criminal Procedure, 
that the United States’ application for immunity be scaled, except that a certified copy shall be 
provided to Daniel A. Petalas, Trial Attorney, Public Integrity Section, Criminal Division, U.S. 
Department of Justice. 

DATED this 5^ day of , 2007. 




UNITED STAGES CIRCUIT JUDGE 
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MR. WOODS: We would call as our next witness Judge 

Porteous . 

JUDGE PORTEOUS: And, Judge, on that issue, I just on 
Friday realized I was going to be given immunity and just 
hadn’t had time to adequately contemplate the testimony. I 
mean, I've been working on everything else. 

I would simply ask that I be given through today 
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to at least get my thoughts together before I am compelled to 
testify. Mr. Woods had that immunity notice; and I just saw it 
today, just saw it for the first time today. 

MR. WOODS; It was provided on Friday, your Honor. 

JUDGE PORTEOUS: Yeah, on Friday. I understand. No. 
The log was provided on Friday. 

MR. WOODS; Right. 

JUDGE PORTEOUS: The document was not provided on 
Friday, and you know that. 

MR. WOODS: That's correct. 

CHIEF JUDGE JONES: All right, sir. We're not going 
to go crosswise with each other. Thank you very much. 

JUDGE PORTEOUS: I'm sorry, Judge. 

CHIEF JUDGE JONES: Mr. Finder will to respond. 

MR. FINDER: Yes, thank you, Judge. Under the rules 
under which we're operating. Rule 10C, Special Committee 
Witness. 

CHIEF JUDGE JONES: You want Lo speak up there? 

MR. FINDER: Yeah, I’m sorry. I’ll use the podium. 

Is this better? 

CHIEF JUDGE JONES: Yes. 

MR. FINDER: "All persons who are believed to have 
substantial information will be called as Special Committee 
witnesses, including the complainant and the subject judge.” 

So, I think that there is no surprise here. It's 
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in the rules, which were provided a long, long time ago. 

JUDGE PORTEOUS: I don’t doubt that that’s what the 
rules say, your Honor. I'm not taking issue with that. I'm 
taking issue with the fact that it's the first time I’ve been 
given irrmunity, without ever seeing the document . 

CHIEF JUDGE JONES: Well, with — 

JUDGE PORTEOUS: I’m only asking for the rest of the 

day. 

CHIEF JUDGE JONES: — immunity is better than non 
immunity, sir. Continuance is denied. You may take the stand. 
JUDGE PORTEOUS: All right. 

CHIEF JUDGE JONES: Thank you. 

JUDGE LAKE: Raise your right hand to be sworn. 

You do solemnly swear that the testimony you 
shall give in this proceeding will be the truth, the whole 
truth, and nothing but the truth, so help you God? 

JUDGE PORTEOUS: I do. 

GABRIEL THCMAS PORTEOUS, JR., DULY SWORN, TESTIFIED: 

DIRECT EXAMINATION 

BY MR. FINDER: 

Q. Judge Porteous, a little background information, please. 

You were a judge in the 24th Judicial District 
Court in the State of Louisiana from approximately 1984 to 
October 1994. Is that correct? 

A. That's correct. 
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T7T: 3 a 1 

Q. And prior to taking that judicial office, you were employed 

2 

as special counsel to the office of the Louisiana Attorney 

3 

General from approximately 1971 to approximately 1973, Is that 

4 

correct? 

i 0 : 3 a 5 

A. I believe that's correct. 

6 

Q. You were also a prosecutor and assistant district attorney 

.7 

of Jefferson Parish, Louisiana, from approximately 1973 to 

8 

1975. Is that correct? 

9 

A. I'm sorry. Would you — I'm sorry. 

10:39 10 

Q. I'm sorry. 1973 to approximately 1975? 

11 

A. I was what? I'm sorry. 

12 

Q. An assistant district attorney of Jefferson Parish? 

13 

A. I was an assistant DA from — until I took the state bench- 

14 

12. Okay. So, I 'm incorrect, then? 

10:39 15 

A. I was an assistant DA from some — some period of time, 

16 

probably '73 through '84. 

17 

Q. Okay. And you were also city attorney for Harahan, 

18 

Louisiana, from 1982 to 1984? 

19 

A. That sounds correct. 

10:39 20 

Q. Okay. You were nominated by the President of the United 

21 

States on August 25th, 1994, to become a United States district 

22 

judge. Is that correct? 

23 

A. Right. 

24 

Q. You were confirmed by the Senate on October 7th, 1994; and 

10:39 25 

at that time received your commission as a US district judge on 
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October 11th. Is that correct? 

A. That is correct. 

Q. And from that date to the present, you have been bound by 
the Code of Conduct for United States Judges, correct? 

A. Correct. 

MR. FINDER: your Honors, I'm going to be walking up 
and back to use the Elmo; so, that's the reason I'm going to be 
a little mobile here. 

THE WITNESS: Put it right here if you want. 

MR. FINDER: Okay. Thank you, sir. 

BY MR. FINDER: 

Q. Judge Porteous, I've marked for identification 

JUDGE BENAVIDES: Mr. Finder, you're going to have to 
speak a little louder since you'll have your back to the 
reporter . 

, MR. FINDER: Oh, forgive me. All right. 

BY MR. FINDER: 

Q. I've marked for identification purposes only as Exhibit 80, 
a book called "Getting Started as a Federal Judge." 

Judge Porteous, I'm going to — this book, as 
you'll see, bears a date of July of 1997, approximately three 
years after you took the bench, correct? 

A. It says that, yes. 

Q. After you received your commission. Judge Porteous, you 
took an oath of office, correct? 
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A. Yes. 

Q. And that's a statutory oath, is it not? 

A. Correct. 

Q. I'd ask you to read along with me. 

A. X cannot — well, go ahead. 

Q. Okay. Well, let's try and make it — 

A. Just read it. I can — 

Q. Okay. "I, your name, do solemnly swear or affirm that I 
will administer justice without respect to persons and do equal 
right to the poor and to the rich and that I will faithfully 
and impartially discharge or perform all the duties incumbent 
on me as a United States District Judge under the Constitution 
and laws of the United States and that I will support and 
defend the Constitution of the United States against all 
enemies, foreign and domestic, that I will bear true faith and 
allegiance to the same, that I take this obligation freely, 
without any mental reservation or purpose of evasion, and that 
I will well and faithfully discharge the duties of the office 
of which I am about to enter, so help me God." 

Sir, is that the oath that you took? 

A. Yes, it is. 

Q. Are you familiar with this book or an earlier edition of 
it,' sir? 

A. I know we all have them in our chambers. I don't know that 
I can tell you I've read every page of it. 
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1 I Q. Okay. Let's go through a few provisions. 


2 

MR. FINDER: Can your Honors see that? 

3 

CHIEF JUDGE JONES: Barely. 

4 

MR. FINDER: Let me — 

10:11 5 

JUDGE LAKE: It's all right. No, that's better. 

6 

MR. FINDER: It's a little temperamental. 

1 

TBE WITNESS: Oh, now that’s much better. 

8 

MR. FINDER: 

9 

BY MR. FINDER: 

10:12 10 

Q. Okay. Your Honor, would you agree or disagree with these 

11 

statements, "New judges should review the ethical guidelines 

12 

set forth in the Code of Conduct for United States Judges and 

13 

the financial disclosure requirements of the Ethics Reform Act 

14 

of 1989"? 

10:43 15 

A. It says that. 

16 

Q. Do you agree with that? 

17 

A. Yes. 

18 

Q. Do you agree that once judges are assigned cases they have 

19 

a continuing obligation to examine periodically their own 

10:13 20 

personal and fiduciary financial interests and those of their 

21 

spouses and minor children? 

22 

A. I agree that's quoting what's in the paragraph. 

23 

q. I know it's in there, but do you agree with what it says? 

24 

A . Yeah . 

10:13 25 

Q. Do you agree that, as a general matter, although judges are 
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not required to sever all ties to former clients and 
colleagues, they clearly must be vigilant if they continue such 
relationships? 

A. I agree with that. 

Q. Do you agree, under Canon 3- of the code of conduct, which 
addresses a judge’s obligation to perform the duties of the 
judicial office impartially and diligently, requires judges to 
disqualify themselves in any proceeding in which their 
impartiality might be reasonably questioned? 

A. I agree with that. 

q. Do you agree with Canon 3C of the code of conduct, that it 
addresses the general issue of disqualification and states that 
judges must disqualify themselves from all cases in which their 
impartiality might be reasonably questioned? 

A. I agree. 

Q. And, Judge Porteous, do you agree that all new judges 
should be mindful that they continue to be the subject of 
public attention in their activities after their appointment to 
the bench, thus, they should consider carefully whether 
participation in outside activities impinges upon their 
performance of their judicial responsibilities; as noted in 
commentary to Canon 2A of the Code of Conduct for US Judges, 
that judges must accept freely and willingly restrictions on 
their personal conduct and activities that might be viewed as 
burdensome by the ordinary citizen? 
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ITT: H 1 

A. I agree. 

2 

Q. Sir, I'm going to show you what's Exhibit 18, which has 

3 

been offered and accepted, the Code of Conduct for United 

4 

States Judges, which I believe you said you're familiar with. 

1 0 : 4 5 5 

correct? 

6 

A. Yes. 

7 

JUDGE BENAVIDES; Speak up. 

8 

MR. FINDER: I'm sorry. Did I do it again? 

9 

■BY MR. FINDER: 

10:46 10 

Q. The question was you are familiar with Exhibit 18, which is 

11 

the Code of Conduct for US Judges. ' Correct? 

12 

A. Yes, sir. 

13 

q. And this code applies to district judges, correct? 

14 

A. Right. 

10:16 15 

Q. And the judicial conference has authorized the Committee on 

16 

the code of conduct to render advisory opinions concerning the 

17 

application and interpretation of the code when requested by a 

18 

judge to whom the code applies. 

19 

Have you ever asked that Committee for an 

10:46 20 

advisory opinion? 

21 

> . 

0 

22 

Q. Axe you familiar with Canon 1, your Honor, that a judge 

23 

should uphold the integrity and independence of the judiciary? 

24 

A. Yes. 

1 0:4 6 25 

Q. And that an independent and honorable judiciary is 
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11:16 1 

indispensable to justice in our society? 

2 

A. Yes. 

3 

Q. There’s a commentary here, your Honor, "Deference to the 

4 

judges and rulings of courts depends upon public confidence and 

10:16 5 

the integrity and independence of judges . " 

6 

Skipping a line, "Although judges should be 

7 

independent, they should comply with the law, as well as the 

8 

provisions of this code.” 

9 

Do you have any dispute with that statement -- 

10:17 10 

those statements? 

11 

A. No, sir. 

12 

Q. Canon 2, "A judge should avoid the appearance of 

13 

impropriety. ’’ 

14 

MR. FINDER: Can you try and make this — can you all 

10:17 15 

see? 

16 

BY MR. FINDER: 

17 

Q. "A judge should respect and comply with the law and should 

18 

act at all times in a manner that promotes public confidence in 

19 

the integrity and impartiality of the judiciary." Do you agree 

10:17 20 

with that statement, sir? 

21 

A. Yes, sir. 

22 

Q. Canon 2A, which you can read, was fairly summarized in the 

23 

book we just talked about. Do you agree with that, about 

24 

accepting — that judges must accept certain restrictions in 

10:17 25 

their personal lives once they take the bench? 
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A. It seems to say that, yes. 

JUDGE LAKE: Sir, 1 didn't hear your answer. 

THE WITNESS: It seems to say that. 

I'm sorry. Judge Lake. 

JUDGE LAKE: Thank you. 

BY MR. FINDER: 

Q. And, then, in Canon 2A, a commentary, "Actual improprieties 
under this standard include violations of law, court rules, or 
other specific provisions of this code. "Do you agree with that? 
A. Yes, sir. 

Q. Canon 3 says, "A judge should perform the duties of the 
office impartially and diligently." 

Can you follow along with me to read this? 

"The judicial duties of a judge takes precedence 
over all other activities. In performing the duties prescribed 
by law, the judge should adhere to the following standards." 

And, then, let's move over to Section C, under 
Disqualification. "A judge shall -- shall disqualify himself 
or herself in a proceeding in which the judge's impartiality 
might reasonably be questioned." 

A. Right. 

Q. Okay. And then D, Remittal of Disqualification, "A judge 
disqualified by the terms of 3C(1) may, instead of withdrawing 
from the proceeding, disclose on the record the basis of 
disqualification. If the parties and their lawyers, after such 


Cheryl! K. Barron, CSR, CM, FCRR 


713.Z50.5585 



1567 


43 


ro : 4 9 1 

disclosure and an opportunity to confer outside of the presence 

2 

of the judge, all agree, in writing or on the record, that the 

3 

judge should not be disqualified and the judge then is willing 

4 

to participate, the judge may participate in the proceeding. 

10:49 5 

This agreement shall be incorporated in the record of the 

6 

proceeding . " 

7 

Did I read that accurately? 

8 

A. Yes. 

9 

Q. Were you familiar with this prior to the reading of this? 

10:49 10 

A. Yes. 

11 

Q. Okay. Canon 5, "A judge should regulate extra-judicial 

12 

activities to minimize the risk of conflict with judicial 

13 

duties . " 

14 

Section C, A judge should — under Financial 

10:50 15 

Activities, "A judge should refrain from financial and business 

16 

dealings that tend to reflect adversely on the judge's 

17 

impartiality, interfere with the proper performance of judicial 

18 

duties, exploit the judicial position, or involve the judge in 

19 

frequent transactions with lawyers or other persons likely to 

10 : 50 . 20 

come before the court on which the judge serves.” 

21 

Were you aware of this provision before reading 

22 

it today? 

23 

A. Yes, sir. 

24 

Q. Is that a "yes," sir? 

10:50 25 

A. Yes, sir. I'm sorry. 
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Q. Okay. "A judge should not solicit or accept anything of 
value from anyone seeking official action from or doing 
business with the court or other entity served by the judge or 
from anyone whose interests may be substantially affected by 
the performance or nonperformance of official duties. "Did I 
read that accurately? 

A . You did . 

Q. "Except that a judge may accept a gift as permitted by the 
Judicial Conference gift regulations. A judge should endeavor 
to prevent a member of the judge’s family residing in the 
household from soliciting or accepting a gift except to the 
extent that a judge would be permitted to do so by the Judicial 
Conference gift regulations.” 

Did I read that accurately? 

A. You did. 

Q. And were you aware of this provision before reading it in 
court today? 

A. In general, yes. 

Q. And for purposes — under (5), "For purposes of this 
section, 'members of the judge's family residing in the judge's 
household' means any relative of a judge by blood or marriage 
or person treated by a judge as a member of the judge's family, 
who resides in the judge's household." 

Did I read that correctly? 

A. Yes, sir. 
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- 

Q. And Number 6, "A judge should report" — 

2 

A. I can't see that. 

3 

Q. Oh, I’m sorry. Can you read that? 

4 

A. Yes. 

10:53 5 

Q. "A judge should report the value of any gift, bequest, 

6 

favor, or loan as required by the statutes or by the Judicial 

7 

Conference of the United States." 

8 

Did 1 read that correctly? 

9 

A. You absolutely did. 

10:53 10 

Q, And were you aware of that provision before? 

11 

A. Yes, sir. 

12 

Q. Under commentary to Rule 5, Canon — it says, "Canon 5C. 

13 

Canon 3 requires a judge to disqualify in any proceeding in 

14 

which the judge has a financial interest, however small; 

10:52 15 

Canon 5 requires a judge to refrain from engaging in business 

16 

and from financial activities that might interfere with the 

17 

impartial performance of the judge’s judicial duties; Canon 6 

18 

requires a judge to report, all compensation received for 

19 

activities outside the judicial office." 

10:52 20 

Did I read that accurately? 

21 

A . You did . 

22 

Q. And were you aware of that prior to today? 

23 

A. I'm sure I was. I’m sure I was. I'm sorry. 

24 

Q. Canon 6, "A judge should regularly file reports Of 

10:53 25 

compensation received for law-related and extra-judicial 
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activities." 

Section C, "Public Reports, A judge should make 
required financial disclosures in compliance with applicable 
statutes and Judicial Conference regulations and directives. 

Did I read that accurately, sir? 

A. You did. 

Q. And you were aware of that prior to today, correct? 

A. Yes, sir. 

Q. And, in fact, you have filed reports with the 
Administrative Office of the United States courts, haven't you? 
A. I have. 

Q. Now, these canons of ethics for judges, that I read to you, 
that you said you are familiar with, were not unlike the canons 
of ethics that you were bound by as a state district judge in 
Louisiana, correct? 

A. I believe that's correct. 

JUDGE BENAVIDES'. Counsel, can I interrupt you just 
for a little while — 

MR. FINDER: Yes, sir. 

JUDGE BENAVIDES: -- and question Judge Porteous? 

It struck me that we discussed immunity, and it 
struck me that Judge Porteous was advised that he would be 
granted immunity. And it struck me that this is going on, I 
think, in the belief that, but for that, he would not be 
testifying. But we have not, in the record, actually presented 
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his testimony with the understanding — with the explicit 
understanding that immunity has been extended. And I don't 
want to get down the road where we don 1 1. have that in the 
record. But out of fairness, it would seem that is the reason 
that Judge Porteous is testifying. 

So, for the record, you are proceeding with the 
request and asking for immunity for Judge Porteous? 

MR, FINDER: You're absolutely correct, your Honor. I 
do have the actual original application for compulsion as well 
as the order of compulsion. Judge Porteous has a true and 
accurate copy, but I'm happy to give him the originals. 

THE WITNESS: I've seen it, if it's the same one you 
gave me a copy of . 

JUDGE BENAVIDES: I just want to get that straight 
because there is some formality usually associated with taking 
the Fifth Amendment. 

MR. FINDER: Right. Right. 

JUDGE BENAVIDES: But we’ve been going a long time on 
that basis, and I didn't want to have any misunderstanding. 

MR. FINDER: As long as you bring it up, your Honor, 1 
do need, without — hopefully, without sounding didactic, I do 
need to make certain that the witness knows that, while this is 
a grant of use immunity coextensive with his Fifth Amendment 
rights, it would not prevent him any kind of immunity from 
false statement or perjury, just as in any case under 6001 and 
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,»:,5 1 

6002 of the United States Code. 

2 

JUDGE BENAVIDES: All right. 

3 

CHIEF JUDGE JONES: And you’re aware of that. Judge 

4 

Porteous? 

10:56 5 

THE WITNESS: Yes, ma'am. 

6 

MR. FINDER: May I proceed, your Honors? 

7 

CHIEF JUDGE JONES: Yes, sir. 

8 

MR. FINDER: What exhibit number is the Louisiana Code 

9 

of Judicial Conduct? 86? 

10:56 10 

THE WITNESS: Can I just get a cup of water real 

11 

quick? 

12 

CHIEF JUDGE JONES: Sure. 

13 

judge benavidf.s Yes, Judge, you can bring the 

14 

pitcher with you. 

10:56 15 

THE WITNESS: Oh, thank you. I don't want to knock 

16 

something over. 

17 

HE. FINDER: 1 may have misspoke. It's Exhibit 85. 

18 

Forgive me. 

19 

THE WITNESS: The list, other than this morning, that 

10:57 20 

I was provided, only went to Exhibit 84 as of Friday. 

21 

MR. WOODS: Right, and I gave you the updated list 

22 

this morning. 

23 

THE WITNESS: Well, it's in the box somewhere. 

24 

MR. WOODS: No. It's on top of the box. 

10:57 25 

THE WITNESS: Maybe it is. 
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Okay. All right. 

BY MR. FINDER: 

Q. Mr. Porteous, I'm calling your attention to the Louisiana 
Code of Judicial Conduct, Canon 1. I believe you testified 
you're familiar with these. 

It states, "The Judge shall uphold the integrity 
and independence of the judiciary. An independent and 
honorable judiciary is indispensable to justice in our 
society. " 

And without taking up all the Court's time, I 
believe you — will you agree with me that this language is 
almost verbatim of the language we just read from the canons of 
federal judicial — 

A. It seems to be. Certainly similar. 

Q. Very similar. 

Secondly, Canon 2, "A judge shall avoid 
impropriety and the appearance of impropriety in all 
activities . " 

And I believe that language is also very similar 
to what we just read, correct? 

A. Yes. 

Q. Canon 3, "A judge shall perform the duties of office 
impartially and diligently." 

And, then, moving on to page — to Section C of 
that rule, which in the Louisiana version is titled 
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1 CT: S 8 1 

"Recusation, To Recuse." 

2 

It states, "A judge shall disqualify himself or 

3 

herself in a proceeding to which the judge’s impartiality might 

4 

reasonably be questioned and shall disqualify himself or 

10:59 5 

herself in a proceeding in which disqualification is required 

6 

by law or applicable Supreme Court rule.” 

7 

Did I read that accurately? 

8 

A. You did. 

9 

Q. And you are -- and these were the rules that you were bound 

10:58 10 

by as a judge in Louisiana, correct? 

11 

A. I believe that's correct. 

12 

Q. Canon 5, titled Extra-Judicial Activities, Section C, "A 

13 

judge shall refrain from financial and business dealings that 

14 

tend to reflect aversely on the judge's impartiality, interfere 

10:55 15 

with the proper performance of judicial duties, exploit the 

16 

judge's judicial position, or involve the judge in frequent 

17 

transactions with lawyers or persons likely to come before the 

18 

court on which he or she serves." 

19 

Did I read that accurately? 

10:59 20 

A. You did. 

21 

Q. That’s also similar to the canons of federal ethics, isn't 

22 

it? 

23 

A. It is. 

24 

Q. Canon 6, "A judge shall not accept compensation or gifts 

11:00 25 

for quasi-judicial and extra-judicial activities, only under 
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restricted circumstances." 

Section. C, "Gifts. A judge, a judge's spouse, or 
member of the judge's immediate family residing in the judge's 
household shall not accept any gifts or favors which might 
reasonably appear as designed to affect the judgment of the 
judge or influence the judge's official conduct." 

Did I read that accurately? 

A. You did. 

Q. And then there's also the Louisiana version of annual 
financial reporting, correct? 

A. Yes. 

Q. Okay. And I believe the amount was raised effective 2006. 
But even when you were a judge, it was a lower amount, correct? 
A. I believe that's correct. 

Q. The point is, Judge Porteous, in the more than two decades 
that you have been a judge, whether state or federal, you have 
been bound by very, very similar terms of judicial ethics 
canons, correct? 

A. Yes, somewhat, of course. 

Q. Judge Porteous, you were married to Carmella Porteous, who 
passed away December 22nd, 2005, correct? 

A. Yes, sir. 

Q. How long were you married, approximately? 

A. Got married in '69. Thirty-six years. 

Q. Isn't it true. Judge Porteous, that on March 28th, 2001, 
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1 you and your wife filed a voluntary Chapter 13 bankruptcy 

2 petition in this district, the Eastern District of Louisiana, 

3 in Docket Number 01-12363? 

A A. I know we filed, and I'm assuming that is the date number 

5 and the record number. 

6 Q. I'll show you the actual petition. 

7 A. That's okay. I mean — 

8 Q. And is it also true that the trustee assigned to the file 

9 was SJ Beaulieu — spelled B-E-A-U-L-I-E-U — Jr.? 


11:02 

10 

A. 

Correct . 



li 

Q. 

And your lawyer at the time was Claude C. Light foot — 


12 

spelled L-I-G-H-T-F-OO-T -- Jr. 

Is that correct? 


13 

A. 

Correct . 



14 

Q. 

And you filed — I'll show you what's part of Exhibit 1, 

11:02 

15 

Bates Number SC122. 



16 

A. 

What's the Bates number? I'm sorry. 


17 

Q. 

SCI 2 — 00122. One of these days I'll get' the hang of 


18 

this. 



19 

A. 

That's fine. 


11.-02 

20 

Q. 

This is a voluntary petition 

that you filed. Isn't that 


21 

correct, Judge? 



22 


And please look it 

over. 


23 

A. 

It appears to be. 



24 

Q. 

Okay. Under "Name of Debtor 

" it says "Ortous" — spelled 

11:03 

25 

0-R- 

-T-O-U-S — comma, G, period, 

T, period, correct? 
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A. It does. 

Q. And under "Name of Joint Debtor, Spouse," it's "Ortous" 
0 -r-T-O-U-S - comma , capital C, period, capital A, period, 

correct? 

A. That’s correct. 

Q. It has as the street address of the debtor PO Box 1723 in 
Harvey, Louisiana, ZIP Code 70059-1723, correct? 

A. Yes, sir. 

Q. And the case number, the docket number, 01-12363, which I 
believe I mentioned a few moments ago, correct? 

A. i believe you did.. 

Q. Let me show you. Judge Porteous — I'll coroe back to that. 

Do you recognize this as an application for a 
PO box, Judge Porteous? 

It's SC exhibit — Special Committee Exhibit 23, 
Bates Number SC00599. 

Do you recognize that, sir? 

A. Yeah. If you tell me that’s what it is, I agree. I 
mean — 

Q. Well, but X can't testify; so, I have to ask you those 
questions . 

A. I'm assuming it is an application for a post office box. I 
can't read the print, but I have no reason to doubt what you 
represent. I'm not trying to take issue. I agree. 

Q. I know. I’m trying to be fair. 
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1 

There's a signature here. Do you recognize that 

2 

signature? 

3 

A. That's mine. 

4 

Q. That is your signature. 

11:04 5 

And it's dated March 20th, 2001, correct? 

6 

A. It is. 

7 

Q. Now, March 20th, 2001, was — and we'll get to this in a 

8 

moment — just about a week before you filed your Chapter 13, 

9 

correct? 

11:05 10 

A. What was the date? 

11 

Yeah. I agree. I mean — 

12 

Q. All right. And on your PO box request, you have an address 

13 

here, 4801 — 

14 

A. "Neyrey," 

11:05 15 

Q. — Neyrey — N-E-Y-R-E-Y — Drive in Metairie, Louisiana. 

16 

That’s your residence, correct? 

17 

A. That's correct. 

18 

Q. So, going back to Exhibit 1, the voluntary petition — oh, 

19 

wrong one — the PO box that you have on here, you put in lieu 

11:05 20 

of your home address, correct? 

21 

A. That's correct. 

22 

Q. Now, this voluntary petition — 

23 

MR. WOODS: Larry, it's off. 

24 

MR. FINDER: Oh, thank you. 

11:06 25 

Can your Honors read that? 
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1 BY MR. FINDER: 

2 Q. "Signature of debtor, individual" — tell me if I'm reading 

3 this accurately — "I declare under penalty of perjury that the 

4 information provided in this petition is true and correct." 

5 And there are two signatures with the date 3-28-01, correct? 

6 A. That's correct. 

7 Q. And 3-28-01 was about eight days after the PO box was taken 

8 out, correct? 



9 

A. 

That's correct. 


1 1 : 0 6 

10 

Q. 

Your name is not Ortous, is it? 



11 

A. 

No, sir. 



12 

Q. 

Your wife's name is not Ortous? 



13 

A. 

No, sir. 



14 

Q. 

So, those statements that were signed — so, 

this petition 

11:06 

15 

that was signed under penalty of perjury had false information 


16 

correct? 



17 

A. 

Yes, sir, it appears to. 



18 

Q. 

I 'll show you something else on this petition 

, Judge 


19 

Porteous. There's a list of unsecured creditors. 

and I’m 

11:07 

20 

referring now to Bates Number Page SC00126. 



21 

A. 

All right. 



22 

Q. 

Regions Bank? 



23 

A. 

Yes, sir. 



24 

Q- 

That's a bank you've done business with? 


11:07 

25 

A. 

Yeah, I did some business with them. 
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Q, Right. And Regions Bank is on this voluntary petition, 
correct? 

A. I assume that's the petition, yes, sir. I mean — 

Q. Well, we'll go back to the first page. 

A. Okay. 

Q. Voluntary petition? 

A. All right. Yeah, it's on there. 

Q. But if Regions Bank or any other unsecured creditor such as 
these were to get word that a GT Ortous had filed bankruptcy, 
they wouldn't necessarily know it was you, would they, unless 
they ran the Social Security number? 

A, If they had have got notice, you're correct. 

Q. Now, let's jump ahead a little bit. Still in Exhibit 1 
A. All right. 

Q. — and I'm going to refer you and the Court to Bates 
Number SC120. This is an amended voluntary petition, is it 
not? 

A. Yes, sir. 

Q. This time the name of the debtor is Gabriel T. Porteous, 

Jr, That's you, correct? 

A. Yes, sir. 

Q. And Carmella A. Porteous, the joint debtor, your wife, 
correct, sir? 

A. Yes, sir. 

Q. This time the address is 4801 Neyrey Drive, Metairie, 
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Louisiana, correct? 

A. Yes, sir. 

Q. This petition — blow this up a little bit; that's about as 
clear as I can make it — was signed by you and your wife on 
April 9th. Those are your signatures, correct? 

A. Yes, sir. 

Q. And the date is April 9th, correct? 

A. Yes, sir. 

Q. And your attorney's name, Claude Lightfoot, is on there, 
also? 

A . Right . 

Q. So, between — strike that. 

After your voluntary — your amended petition Was 
filed, there was an order of recusal entered in your bankruptcy 
case, in the matter of Gabriel T. Porteous, Jr. and Carmella A. 
Porteous, an order of recusal — I'm going to have to and 
the order, which was dated June 1st, 2001, says it is ordered 
that the three judges of the US Bankruptcy Court for the 
Eastern District of Louisiana, naming the three judges, are 
hereby recused from the case, correct? 

A. Yes, sir. 

Q. And then procedurally, your case was temporarily assigned 
to Judge William R. Greendyke on assignment to the Eastern 
District of Louisiana, correct? 

A. Right. 
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1T-1D 1 

Q. And that's the same cause number? 

2 

A. Yes, sir. 

3 

Q. Signed by then Chief Judge Carolyn Dineen King of the Fifth 

4 

Circuit, correct? 

11:10 5 

A . Right . 

6 

Q. X don't believe I stated the date. Judge Greendyke was 

7 

assigned to this — at least the order of Judge King assigns 

8 

Judge Greendyke June 4th, 2001. Is that accurate? 

9 

A. Yes, sir. 

11:11 10 

Q. Judge Porteous, we've already talked about Claude Light foot 

11 

being your attorney. 

12 

Jacob J. Amato, do you know Jacob Amato, Jake 

13 

Amato? 

14 

A. Absolutely. 

11:11 15 

Q. He is a lawyer, correct? 

16 

A. Yes, sir. 

17 

Q. And he is a friend of yours. Isn't that correct? 

18 

A. Yes, sir. 

19 

Q. Warren A. Forstall, Jr., also known as Chip? 

11:11 20 

A. Yes, sir. 

21 

Q. He is a lawyer? 

22 

A. Yes, sir. 

23 

Q. And he is your friend, correct? 

24 

A. Yes, sir. 

1:1! 25 

Q, Robert G. Creely, again, a lawyer and a friend, of yours? 
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A. Yes, sir. 

Q. Don C. Gardner, a lawyer and a friend of yours? 

A. Yes, sir. 

Q. Leonard L. — also known as Lenny — Levenson, your friend 
and an attorney, right? 

A. Yes, sir. 

Q. Joseph Mole, an attorney? 

A. Yes, sir. 

Q. Not one of your close friends? 

A. We've never gone anywhere together. That would be a 
correct statement . 

Q. And Rhonda Danos has been your — D-A-N-O-S — has been 
your secretary and assistant for more than 20 years now, 
correct? 

A. Since 1 was on the state bench. Twenty-three years. 

Q. Twenty-three years. 

Okay. Judge Porteous, before you filed your 
voluntary petition for bankruptcy in March of 2001, let's go 
back to the year — calendar year 2000. 

A. All right. 

Q. You had engaged Mr. Ligbtfoot as your counsel in the latter 
part of 2000, correct? 

A. I knew it was in 2000. I don't remember the exact date; 
but if that's what you say, I’m sure it is. 

Q. Well, 1 will refresh your recollection. 
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ir:i3 1 

But would you agree with me that at least by 

2 

November, December of 2000 he was your lawyer? 

3 

A. I believe that's correct, yeah. 

4 

Q. Now, after bankruptcy, you had a meeting with the trustee, 

11:13 5 

SJ Beaulieu, correct? 

6 

A. After what? 

1 

Q. After bankruptcy was filed. 

8 

A. After it was filed, that's correct. 

9 

Q. And you recall that Mr. Beaulieu handed you a pamphlet 

11:13 10 

called "iour Rights and Responsibilities in Chapter 13," which 

11 

we have marked as the Committee's Exhibit 11? 

12 

A. I believe that's — yeah, right. 

13 

Q. And it bears the name of Mr. Beaulieu end has his local 

14 

New Orleans phone number? 

11:14 15 

A. Yes, sir. 

16 

Q. That is on Bates Page 399. 

11 

I'm sorry. I have my back to you. 

18 

A. All right. 

19 

Q. Calling your attention to this exhibit, there are 

11:14 20 

enumerated paragraphs. Paragraph 6, follow me while I read. 

21 

"Credit While in Chapter 13. You may not borrow money or buy 

22 

anything on credit while in Chapter 13 without permission from 

23 

the bankruptcy court. This includes the use of credit cards or 

24 

charge accounts of any kind." 

11:14 25 

Did I read that accurately, sir? 
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IT : 1 4 1 

A. You did. 

2 

Q. And do you recall reading that and discussing that with 

3 

Mr. Beaulieu? 

4 

A. I don't specifically recall it, but I'm not saying it 

l 1 : l < 5 

didn't happen. 

6 

Q. All right. Do you recall, on or about May 9th, 2001, 

7 

having a — what’s called a 341 bankruptcy hearing, where 

8 

Mr. Beaulieu as trustee was present; your attorney, 

9 

Mr. Lightfoot, was present; and you were present? 

11:15 10 

A. Yes, sir, I remember meeting with Mr. Beaulieu. 

11 

Q. And that meeting was recorded, if you — do you recall 

12 

that? 

13 

A. I believe that's correct, yeah, tape recorded. 

14 

Q . Right . 

11:15 15 

Do you recall Mr. Beaulieu stating the following? 

16 

"Any charge cards that you may — you have you cannot use any 

17 

longer. So, basically, you're on a cash basis now. 

18 

"I have no further questions except have you made 

19 

your first payments.” 

11:15 20 

Did I read that accurately? 

21 

A. Yes, sir. 

22 

Q. So, you were told by Mr. Beaulieu that you couldn't incur 

23 

any more credit there, on credit cards, correct? 

24 

A. I'm not sure it was there, but I’m sure it was part of the 

1 1 : 1 G 25 

explanation at some point. 
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Q. Well, going back to — 

A. When you ask — I only meant in reference to the statement. 
Yes, it's — 

Q. Right. 

A. — contained in there, and I knew that. 

Q. And it was your understanding — and that's what I'm trying 
to find out, sir — that you couldn't incur more credit while 
in bankruptcy, correct? 

A. That's correct. 

Q. Okay. Now, on June 2nd, are you familiar with the order 
signed, by Bankruptcy Judge Greendyke? 

And this is from Exhibit 1, Bates Number SC50, 
Exhibit 1 being the certified copy of the bankruptcy file. 

"It is ordered that," going down to Number 4, 

"the debtors shall not incur additional debt during the term of 
this plan except upon written approval of the trustee," 

Did I read that correctly? 

A . You did . 

Q. Was that your understanding at the time? 

A. In the order, it was. 

JUDGE LAKE: What's the date of that document? 

MR. FINDER: July 2nd, 2001, was the docket date. It 
was signed by Judge Greendyke June 28th, 2001. 

JUDGE LAKE: Thank you. 

BY MR. FINDER: 
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IT : 1 0 1 

Q. Judge Porteous, we talked a little bit about the Ethics in 

2 

Government Act earlier, the Ethics in Government Act of 1978, 

3 

which has to do with your judicial filings. Under Title 5, 

A 

United States Code Appendix Section 101, et seq., "Judicial 

11:18 5 

officers" — and tell me if you agree with this — "Judicial 

6 

officers shall include a full and complete statement with 

7 

respect to the source, type, and amount or value of income from 

8 

any source, other than the current employment by the United 

9 

States, received during the preceding calendar year aggregating 

: i : : 8 10 

$200 or more in value." 

11 

Is that your understanding, sir? 

12 

A. Right. 

13 

Q. And the law goes on to state that it must be reported — 

14 

"the identity of the source, a brief description, and the value 

11.-18 15 

of all gifts aggregating more than $250, received from any 

16 

source other than a relative of the reporting individual during 

17 

the preceding calendar year." 

18 

A. Yes, sir. 

19 

JUDGE BENAVIDES: For what year is that? 

11:15 20 

MR. FINDER: This is just from the statute, your 

21 

Honor . 

22 

JUDGE BENAVIDES: All right. I think those gift 

23 

amounts vary from year to year. 

24 

MR. FINDER: Actually, they were lower; and these are 

11:19 25 

the current amounts. 
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BY MR. FINDER: 

Q. So, what — the amounts I just read to you apply to today. 
When you first took the bench, presumably they were slightly 
lower? 

ft. Presumably, yes. 

q. Okay. And these have to do with income and gifts? 
ft. Right. 

Q. As I just read? 

A. Yes, sir. 

q. Judge Porteous, you’re familiar with the term "marker," 
aren't you? 

A. Yes, sir. 

Q. Would it be fair to state that, "A marker is a form of 
credit extended by a gambling establishment, such as a casino, 
that enables the customer to borrow money from the casino. The 
marker acts as the customer's check or draft to be drawn upon 
the customer's account at a financial institution. Should the 
customer not repay his or her debt to the casino, the marker 
authorises the casino to present it to the financial 
institution or bank for negotiation and draw upon the 
customer's bank account any unpaid balance after a fixed period 
of time." Is that accurate? 

A. I believe that's correct and probably was contained in the 
complaint or — or the second complaint. There's a definition 
contained. 
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0. And you have no quarrel with the definition? 

A. No, sir. 

Q. Okay. Judge Porteous, if markers are a form of borrowing 
or an extension of credit, by definition, would you agree that 
from approximately August 20th to 21st, a two day period in 
2001, you borrowed approximately $8,000 from Treasure Chest 
Casino in Kenner, Louisiana, by taking out approximately eight 

1.000 - dollar markers over a two day period? 

A. Well, did I sign $8,000 worth of markers? You have records 
that suggest 1 did that. I agree with you. 

Q. Okay. 

A. The issue is that we haven’t — X have an issue with 
whether that's credit. The statement .itself says it acts like 
a check against your account . Now, I did not have an 

8. 000- dollar line of credit at — where was that? Treasure 
Chest? 

Q. Treasure Chest. I didn't ask you about a line of credit, 
though . 

A. I understand, but I'm explaining to you why that's 
mi sr epresen ta t i ve . 

Q. Okay. Well — 

A. Those are just repetitive 1,000 — had I written a check 
for a thousand, I do not believe I would have been in violation 
of any court order. 

JUDGE BENAVIDES: But you're saying that you didn't 
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1 

IT ' 2 2 1 

not — for instance, you could not sign a marker for $8,000 

2 

because that was above your limit but that would not have 

3 

precluded you from making out eight different markers for 

4 

$1,000 during a two day period? 

11-27 5 

THE WITNESS: Only if that line — only if I had the 

6 

funds for the line of credit. In other words, I may have 

7 

signed a thousand dollar marker, played a little while, won, 

8 

paid it back. That's what it sounds like to me. 

9 

I have no specific recollection of that, Judge. 

11:22 10 

But that’s what I’m saying, yes, sir. 

11 

JUDGE BENAVIDES: So, you're not disputing that there 

12 

may have been eight markers for $1,000. What you're saying is 

13 

that at any one time you dispute that you owed $8,000. 

14 

THE WITNESS: That's correct, your Honor. I couldn't 

11:22 15 

get it. I mean — 

16 

JUDGE BENAVIDES: I understand what you mean. 

17 

BY MR. FINDER: 

18 

Q. Judge Porteous, I'm going to show you what's from 

19 

Exhibit 54, Bates Number SC1436. These are records from the 

11:23 20 

Treasure Chest Casino in Kenner, Louisiana. And we'll have 

21 

more testimony about this later through Agent Horner. 

22 

But just by way of illustration, you see where it 

23 

has "MRK, " "marker"? 

24 

A. Right. 

11:23 25 

Q. And it shows various 1,000-dollar markers? 
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71 ; 2 3 1 

A. Ub-huh.- 

2 

0. And remember, these were taken out August 20 and 21, the 

3 

dates — 

4 

A. Well, that's not those dates. 

11:23 5 

Q. That's the wrong page. Here we go. 

6 

JUDGE LAKE: What exhibit is that? 

7 

MR. FINDER: It’s SC1438. I had the wrong page. 

8 

MR. WOODS: Exhibit 54. 

9 

MR. FINDER: Exhibit 54. 

11:23 10 

BY MR. FINDER: 

11 

Q. August 21st, '01, you were in Chapter 13 bankruptcy, 

12 

correct ? 

13 

A. Yes, sir. 

14 

Q. Let's look at this entry. "MK" for "marker"? 

11:23 15 

A. Uh-huh. 

16 

Q. Taken out August 21 in the amount of a thousand dollars? 

17 

A. Uh-huh. 

18 

Q. Paid back September 9th, correct? 

19 

A. If that's what it says, yeah. 

11:24 20 

Q. That's what it says. 

21 

Next entry highlighted, marker, 8-21-01, 

22 

apparently paid back right way? 

23 

A. Right. 

24 

Q. Next marker, also — also for a thousand dollars, not paid 

11:21 25 

back till September 9th? 
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T1 : 2 1 1 

A. All right. 

2 

Q. Next marker, August 21, a thousand dollars, not paid back 

3 

till September 15, correct? 

4 

A. It looks like that, yeah. Yeah. 

11:21 5 

Q. This is — 

6 

A. Yes. I got it. 

7 

Q. I don't think it's going to — 

8 

JUDGE LAKE: So, the net effect of this was that 

9 

$3,000 of the 8,000 was paid back at a later date. Is that 

11:21 10 

what the document shows? 

11 

MR. FINDER: Yes, sir. 

12 

JUDGE LAKE: Approximately within a month of that? 

13 

MR. FINDER: That's correct. It wasn't just taking 

14 

out a marker and paying it back within hours or the same day. 

11:25 15 

JUDGE LAKE: So, 5,000 was paid back; 3,000 was 

16 

some — some form of extension of credit? 

17 

MR. FINDER: That's correct, that's what this record 

18 

tends to show. 

19 

JUDGE BENAVIDES: So, let’s say on March 21st at the 

11:25 20 

end of the day there would have been outstanding balance on the 

21 

markers — 

22 

MR. FINDER: That's correct. 

23 

JUDGE BENAVIDES: — for a debt exceeding the $1,000? 

24 

MR. FINDER: Yes, sir. 

11:25 25 

JUDGE BENAVIDES: And you could actually figure this 
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1 

...!5 1 

out on a daily basis? 

2 

MR. FINDER: Yes, sir. And we'll get into greater 

3 

detail on that later but this is an introduction to it and that 

4 

is correct. 

1 1 ; 25 5 

BY MR. FINDER: 

6 

Q. We could do the same exercise for all of them for — that 

7 

are listed in the charge. For example, on October 13th, 2001, 

8 

you borrowed approximately a thousand dollars Treasure Chest in 

9 

the form of two 500-dollar markers. 

11:26 10 

Yeah, here it is. 

11 

MR. FINDER: That's the best I can do. I hope you can 

12 

read it. 

13 

BY MR. FINDER: 

14 

Q. And those apparently were paid back the same day, correct? 

11:26 15 

A. Yes, sir. 

16 

CHIEF JUDGE JONES: What page number is that? 

17 

MR. FINDER: This is Page 1437. 

18 

CHIEF JUDGE JONES: Okay. 

19 

BY MR. FINDER: 

11,27 20 

Q. But, then, on October 17th and 18th — and I’m talking 

21 

about the same exhibit. Pages 1436 and '37 — there were — can 

22 

you read this. Judge Porteous? 

23 

A. If you'll stop moving it, I might be able to. 

24 

Q. I don't mean to get you dizzy. 

11:27 25 

A. Yeah. Two 500. Well, five — 
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Q. Okay. On October 17th and 18th, you borrowed in excess of 
35900 from Treasure Chest, taking out approximately ten markers 
of various denominations over the two days, 4400 of which was 
paid back on November 9th. Do you recall that? 

A. I don't recall it. I'm sorry. 

That's what year? 

Q. If that’s what the records show, though, you don't dispute 
it? 

A. If that's what the record says, the record says it. 

Q. Okay. We'll go into that with Agent Horner. 

JUDGE LAKE: Do you have a summary exhibit which shows 
what the — the dates the items were paid? In other words, 
there's a portion of this 5900 apparently was repaid the same 
day and the balance was paid the next month? 

MR. FINDER: We believe our FBI witnesses will be able 
to summarize that. This was just an introduction to it. 

MR. WOODS: To answer your question, we do not have a 
specific chart sunmarizing that but we do have charts 
summarizing gambling debt. 

JUDGE BENAVIDES: But the records themselves reflect 
the date of payment? 

MR. WOODS: Yes, sir. 

JUDGE BENAVIDES: So, whether we have a summary person 
or not, we could figure those things out? 

MR. FINDER: They're all — 
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1 

ll: ZB 1 

MR. WOODS: The agent will tell us. 

2 

JUDGE LAKE: You might ask the agent to be attuned to 

3 

do that. 

4 

MR. FINDER: I think he’s been so instructed. 

11:29 5 

BY MR. FINDER: 

6 

Q. We’ve talked about the filing of your bankruptcy, your 

7 

Honor, and not incurring new debt. That was in the pamphlet, 

8 

that was in the court order, and that was in the recorded 

9 

hearing. Do you remember those? 

11:29 10 

A. Yes, sir. 

11 

Q. Okay. Judge Porteous, on March 28th — 

12 

A. What year? 

13 

Q. 2001. 

14 

A. Okay. 

11:29 15 

q. Following the filing of your Chapter 13 bankruptcy 

16 

petition, you and Mrs. Porteous did, in fact, incur additional 

17 

credit card debt on your Fleet Credit Card. Do you recall 

18 

that? 

19 

A. I do not recall that. X believe the exhibit says it's my 

11:29 20 

wife's card, but I don't remember that. 

21 

Q. Your wife was your co-debtor on the bankruptcy petition. 

22 

was she not? 

23 

A. She was. 

24 

Q. And the bankruptcy — we'll get into this later; but the 

11:29 25 

bankruptcy schedule required all credit cards, everything, to 
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be scheduled, to be listed, correct? 

A. Right. 

And what date was that? March 28th, you said? 

I'm sorry. 

Q. March 28th, 2001 — 

A . Yes . 

Q. — following the bankruptcy, the original petition, 
correct? 

A. Yes. 

Q. All right. Now, as of March 5th — and I'm referring to 
Exhibit 21 — okay. Showing you what’s Exhibit 21, a statement 
from Fleet Credit Card, Judge. 

A. Right. 

Q. You'll 'notice that it’s Account Number ■HHHHHI, 
correct? 

A. Yes, sir. 

Q. And from Fleet Credit Card Service for the account of 
Carmel la Porteous, right? 

A. Right. 

Q. Now, if you look at these dates under the account 
transactions, you'll see from March 5th through March 19th, 
correct? 

A. I can't see it, but I'm satisfied it says that. I just 
can't see — 

Q. Well -- 
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i j : 3 i 1 

A. I'm not disputing it says that, counsel. 

2 

Q. All right. This is — March 5th is right before the 

3 

bankruptcy, right? 

4 

A. Yes, sir. 

11:31 5 

Q. March Z9th we're in the bankruptcy — we’re into the 

6 

bankruptcy period, correct? 

7 

A. Well, before the bankruptcy was filed; but you're right. 

8 

Q. March 28th. If you'll look at March 8th, you'll see that 

9 

this credit card in the amount of $157.99 was used at Harrah's 

11:31 10 

Casino in New Orleans. 

11 

Well, maybe you can’t see it; but I'll be happy 

12 

to show you. 

13 

h. No. I'm satisfied you're not misrepresenting it. 

14 

MR. WOODS: Your Honor, you have documents in the 

11:33 15 

boxes, that he's using, if you want to refer to them. 

16 

THE WITNESS: Well, I don't want to — I have to stay 

17 

up here. I don't want to necessarily — I mean, I'm not — 

18 

MR. WOODS: I could move them there if you want me to. 

19 

THE WITNESS: I don't dispute he's reading this 

11:3! 20 

correctly. I jut — he asked me cou.ld I see it, and I just 

21 

can’t see it. 

22 

BY MR. FINDER: 

23 

Q. Now, again, bankruptcy was March 28t.h, the amended petition 

24 

was April 9th, correct? 

11:31 25 

A . Right . 
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Q. I’m going to show you now. Judge Porteous, from Exhibit .1 
the Chapter 13 schedules and plan. 

A. All right. 

Q. This will be a little bigger and easier to read, hopefully. 

This is in your case, with your docket number, 
submitted by Claude Lightfoot, your attorney, correct? 

A. Tes, sir. 

Q. And I wish you did have it in front of you, and I'll show 
you urine. 

A. I'll pull it out if it’s — 

Q. But I would like you to tell me where Fleet Credit Card is 
listed in here on the schedule of your credit cards. 

A. Well, if it's not listed, it's not listed. 

Q. So, you'll take my word it's not listed? 

A. Teah. 

Q. Okay. 

A. I don’t know whether it was in existence, whether it was 
paid off or not. I don't know anything about that. I mean, as 
I'm sitting here, I don't recall. 

Q. Well, whether it was paid off or not — let's look at the 
schedule — I believe it's at Schedule F — which lists 
numerous credit cards — 

A. All right. 

Q. — such as American Express at Surety Bank, Bank of 
Louisiana MasterCard, Chase Platinum MasterCard, Citibank 
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Advantage, Citibank Advantage. The list goes on. 

A. Right. 

Q. This is in alphabetical order. Fleet does not appear, 
correct? 

A. Does not appear. 

Q. And is it your testimony that if it was paid off it 
wouldn’t have to be on this list? If you had a zero balance on 
the date this was filed, it wouldn't have to be on the list? 

A. Well, it was not a — if there was no debt, they weren't a 
credit, to my understanding. It says "creditors' names.” The 
ones you — as I understood, the instruction was that you owed 
money to. 

Q, Well, when you use a credit card, it's an extension of 
credit, correct? 

A . Correct . 

Q. So, you pay it? 

A. Right. 

Q. So, if it's not on this list because it has a zero balance 
and then you use it to go to JC Penney or the casino and you 
rack up credit on it, that's incurring credit, incurring debt? 
A, That's incurring additional credit, correct. 

Q. Okay. 

JUDGE LAKE: Was credit extended on that account after 
the date of the bankruptcy filing? 

MR. FINDER: X think the evidence — they were 
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showing. Judge, that the card was not listed but was used as a 
credit card after the date of the bankruptcy and the amended 
petition of bankruptcy. 

JUDGE BENAVIDES: So, it wasn't included in the list 
of creditors while the card had been used before and — before 
the petition was filed and prior to the payment that was made 
for the charge upon the card? 

MR. FINDER: That's correct. 

JUDGE BENAVIDES: So, you’re contending there was a 
transaction existing — 

MR. FINDER: That's my next exhibit. 

JUDGE LAKE: It was used — X guess to follow up, and 
it was used after the bankruptcy filing? Is that what you 
said? 

MR. FINDER: Yes, sir. That's my next exhibit. 

JUDGE LAKE: All right. Sorry. 

BY MR. FINDER; 

Q. From Exhibit 21, also — 

A. All right. 

q. — Bates Page 592, again, same account number, Fleet Credit 
Card, your wife's name? 

A . Right . 

Q. Now, it shows here purchases and cash advances, $734.31, 
correct? 

A. Yes, sir. 
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**-36 X 

Q. Do you see that? 

2 

Okay. And this credit card was used throughout 

3 

the month of May and June, correct? 

X 

You can see the entries on the left-hand side, 

n : 3 6 5 

highlighted in the yellow, one of whom — one entry which is in 

6 

red for the Treasure Chest, which is a casino, is it not? 

7 

A. Yes, sir. 

8 

Q. And that's $174.99, correct? 

9 

A. That's what it says. 

11:36 10 

Q. So, if it's on this statement, that means there was an 

11 

extension of credit, correct? 

12 

A. That appears to be correct. 

13 

Q. Okay. Moving on to the next month's statement, also from 

14 

Exhibit 21, Bates Page 593, would you agree, Judge Porteous, 

11:36 15 

this is the same account, same account number? 

16 

A. (Nodding head.) 

17 

Q. Is that a "yes”? 

18 

A. Yeah. 

19 

Q. Okay. And from June 15th to July 18th — and this is the 

11:31 20 

best copy we have. So, I know it's a little hard to read. 

21 

This card was used, including for Harrah's in New Orleans, for 

22 

$91.99 and Treasure Chest for $68.99. I'll be happy to show 

23 

you this. 

24 

A. No. I'm satisfied that's what you’re reading. 

11:3? 25 

Q. All right. Judge Porteous, are you aware that — strike 
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...58 1 

that. 

2 

Let's go back to the Chapter 13 schedules and 

3 

plans, which, again, is from Exhibit 1, starting with Bates 

4 

Number 91 . 

1 2 : 3 B 5 

Judge Porteous, would you agree that you did 

6 

conceal assets and income from the bankruptcy estate and from 

7 

your attorney by filing false and misleading schedules with the 

8 

bankruptcy court and signing them under penalty of perjury? 

9 

A. I would not agree with that. 

11:39 10 

Q. All right. 

11 

JUDGE BENAVIDES: Counsel, I hesitate to interrupt 

12 

you. And perhaps you will get into this at a later time; but 

13 

before we leave Fleet, your record evidence suggests that a 

14 

number of charges on Mrs. Porteous' card prior to and during 

11:39 15 

the time that the bankruptcy petition or case was on file — 

16 

MR. FINDER: Yes. 

17 

JUDGE BENAVIDES : — with the bankruptcy judge. Do 

18 

you intend at a later time or not to present evidence with 

19 

respect to payments made with — during that period of time and 

11:39 20 

when the payments were made and how the — and who made those 

21 

payments? 

22 

MR. FINDER: Me do intend to show evidence that the 

23 

card was paid off in full through a check by Rhonda Danos. But 

24 

I'm just not there yet, but I will get there. 

11:10 25 

JUDGE BENAVIDES: All right. So, you'll get to that 
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r, 1 0 1 

and who — who authorized payments and things like that? 

2 

MR. FINDER: Yes, sir. 

3 

JUDGE BENAVIDES: The judge had mentioned something 

4 

about it was his wife's account, and I wanted to 

!M( 5 

MR. FINDER: That’s correct. 

6 

JUDGE BENAVIDES: All right. 

7 

BY MR. FINDER: 

8 

Q. All right. Judge Porteous, again, from the Exhibit 1, 

9 

starting with Bates Number 91 — 

1 1 ! 4 0 10 

A. All right. 

11 

Q. — the Chapter 13 schedule and plan, we’ve already talked 

12 

about? 

13 

A. Yes, sir. 

14 

q. Okay. Let’s go through this for a moment. 

1 1 : 1 0 15 

Under Schedule B, "Personal Property.” 

16 

A. All right. 

17 

Q. "Type of property, checking, savings, or other financial 

18 

accounts, certificates of deposit, shares in banks, savings and 

19 

loan, thrift, building and loan, homestead association, or 

11:11 20 

credit unions, brokerage houses, or cooperatives . "Did I read 

21 

that accurately? 

22 

A. Yes, sir. 

23 

Q. And you listed Bank One Checking Account HHHIi- Is 

24 

that correct? 

11:11 25 

A. That’s correct. 
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Q. And the current value of that interest is $100, correct? 

A. Yes, sir. 

Q. And that’s on Page 95? 

A. Bates Page 95. 

Q. Bates Page 95. Bates Page 96, Schedule B, Question 17, 
"Other liquidated debts — other liquidated debts owing debtor, 
including tax refunds, give particulars." And in the next box, 
it's checked off "none,” correct? 

A. Yes, sir. 

Q. Attached to this exhibit, starting on Bates Page 112, the 
statement of financial affairs, are you familiar with that, 
sir? 

A. Yes, sir. 

Q. And on the last page of that statement of financial 
affairs, with Bates Number SC116? 

A. Right. 

Q. "I declare under penalty of perjury that I have read the 
answers contained in the foregoing statement of financial 
affairs and any attachments thereto and they are true and 
correct," dated April 9th, ’01, the date of the amended 
petition, signed by you and your wife, correct? 

A. Yes, sir. 

Q. So, you would agree with me, Judge Porteous, this is a 
document that had a jurat that required that it be signed — 
well, that it be signed under penalty of perjury, correct? 
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■3 3 1 

A. Yes, sir. You just read that. 

2 

Q. Right. There was another one. This — that had to do with 

3 

statement of financial affairs. 

4 

On Page 111, "Declaration concerning debtors’ 

1 1 : 4 3 5 

schedules," just about the schedules. Now, "Declaration under 

6 

■penalty of perjury by individual debtor," it states, "I declare 

7 

under penalty of perjury that I have read the foregoing summary 

8 

and schedules consisting of 16 sheets plus the line summary 

9 

page and that they are true and correct to the best of my 

11:43 10 

knowledge, information, and belief," dated April 9th, '01, 

11 

signed by you and your wife, correct? 

12 

A . Right . 

13 

Q. Isn't it true. Judge Porteous, that although you replied 

11 

"none" to "tax returns,” that you and your wife filed for a 

11:44 15 

federal tax refund on March 23rd, 2001, in the amount of 

16 

$4,143.72, which was just five days before your original 

17 

Chapter 13 petition was filed? Do you recall that? 

18 

A. I know we filed for a tax refund. 

19 

Q. All right. Let me show it to you. 

11:44 20 

Exhibit 24, do you recognize this as being your 

21 

1040 return? 

22 

A. Yes, sir. 

23 

Q. For tax year — for 2000 — 

24 

A. 2000. 

11:44 25 

Q. — correct? 
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1 

And this is Bates Page 600? 

2 

A. Right. 

3 

Q. This is going to be tough to read, but feel free to look at 

4 

your copy . 

11:15 5 

Under the section "Refund, " which is sort of cut 

6 

off on my copy, Line 67a, "Amount of Line 66 you want refunded 

7 

to you, $4,143.72" — 

8 

A. Yes, sir. 

9 

Q . — correct? 

11:15 10 

It's signed, again under penalty of perjury, by 

11 

you and your wife on March 23rd, 2001, correct? 

12 

A. Yes, sir. 

13 

Q. And has your occupation as judge and your wife — your 

14 

wife's occupation as housewife? 

1IH5 15 

A. Right. 

16 

Q. And this is on Page 601, correct, Bates page? 

17 

A. Yes, sir. 

18 

Q. March 23rd, 2001, less than a week before you filed 

19 

Chapter 13, correct? 

i i i ] 5 20 

A. Yes, sir. 

21 

Q. And on your schedule, you put that you had no refund? 

22 

A. When that was listed, you're right. 

23 

Q. Okay. From your Exhibit 25, from your Bank One bank 

24 

account. Judge G. Thomas Porteous, Jr., Accountf^^mm 

11:16 25 

actually, that number is a little bit different than the one 
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that was on the schedule. Maybe there was a typo. 

If you look on Schedule B that we've read before, 
this account starts with IHHIH but the actual statement 
has a different few numbers that start. Probably just a typo, 
don't you think? 

A. I know there's bottom numbers on those checks. I always 
called that account, I think, 00. 

Q. All right. Now, going back, to this Exhibit 25 — 

A . Oh-huh . 

Q. And I regret that I can't get this clearer; but it shows on 
April 13th, a deposit of an IRS tax refund of $4,143.72, 
correct? 

A. Yes, sir. 

Q. And that deposit was April 13th? 

A. Yes, sir. 

Q. Just four days after your amended return was filed, 
correct? 

A. Yes, sir. 

Q. Your amended return was April 9th? 

A, Yes, April 9th. 

Q. But nothing was mentioned on that return? 

A. No. I know X called my — I called Claude when 1 got it. 
And by Claude, I meant Mr. Lightfoot. I'm sorry. 

Q. You discussed that with Mr. Lightfoot? 

A. I did. 
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Q. Did he tell you not to put it on the return? 

A. No, no. I discussed that I received the refund, what 
should I do with it, 

Q. What did Mr, Lightfoot tell you? 

A. Said, "If the trustee didn't put a lien on it, put it in 
your account; but they may — they may ask for it back. 

Q. But, Judge Porteous, that schedule was signed under penalty 
of perjury. 

A. It was omitted. I don't know how it got omitted. There 
was no intentional act to try and defraud somebody. It just 
got omitted. I don't know why. 

We had been fighting this, trying not to go into 
bankruptcy for a long time. And I don't know. It just didn t 
appear on the schedule. 

Q . Okay . 

JUDGE BENAVIDES: How many days before the schedule 
was made that omitted that was the request for refund made of 
the filing? 

MR. FINDER: About five days, five days from the 
original petition, your Honor. The schedule was on the amended 
petition and — 

JUDGE BENAVIDES: Well, I'm trying to get the 
difference in date between the date he signs the statement 
saying he has no refund coming — 

MR. FINDER: Right. 
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1 J JUDGE BENAVIDES: — and the date that he asked for a 

2 refund from — on his tax return. 

3 MR. FINDER: Right. The original petition was 

4 filed — it was about five days before the original petition. 


11:49 

5 


JUDGE BENAVIDES: All right. 


6 


MR. FINDER: Right. And the schedule was April 9th, 


7 

but 

— and it was listed -- it was not listed on it. It was 


8 

listed as "none." 


9 

BY 

MR. FINDER: 

11:49 

10 

Q. 

Okay. Judge Porteous, let's go back to Schedule B, 


11 

Question 2 — 


12 

A. 

All right. 


13 

Q. 

— where it says, "checking, savings or other financial 


14 

accounts . ” 

11:50 

15 

A. 

Right. 


16 

Q. 

And you listed a hundred dollars? 


17 

A. 

Right. 


18 

Q. 

Can you see — okay. And again, this was in April, right 


19 

A. 

Yeah. 

11,-50 

20 

Q. 

Okay. April 9th? 


21 

A. 

Yes, sir. 


22 

Q. 

And we have — do you recall. Judge Porteous, owning a 


23 

Tide! i tv money market account. Account Number 


24 

A. 

Right, 

11:50 

25 

Q. 

Okay. Let me show you, Judge Porteous, Exhibit 28. 
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n:51 1 

A. All right. 

2 

Q. Which is your Fidelity money market account, correct? 

3 

A. Yes, sir. 

4 

0. And this is for you and your wife, correct? 

11:51 5 

A. Right. 

6 

Q. The account number I just read, correct? 

7 

A. Right. 

8 

Q. Statement period March 21, 2000, through April 20th, 

9 

2000 — I'm sorry, 2001 through April 20th, 2001, correct? 

11:51 10 

A. Right. 

11 

Q. And you see on March 28th, Check Number 581 for $283.42, 

12 

your balance, right? That was your balance in that account? 

13 

A. That's what it says, that's correct. 

14 

Q. Okay. Yet, on your bankruptcy schedule, you put that the 

11:51 15 

account — this was the day before bankruptcy; and on your 

16 

bankruptcy schedule you put you only had a hundred dollars in 

17 

the account, correct? 

18 

A. It appears this is the Fidelity account. 

19 

Q. Right. 

11:51 20 

A. And since it's not listed, for some reason it didn't 

21 

appear, apparently, on my bankruptcy, because only Bank One 

22 

appeared, it looks like. 

23 

Q . Okay . 

24 

A. Although, 1 thought I told Claude about all the -- I only 

11.-52 25 

had two. 
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r: : 3 2 1 

Q. Well, your attorney told you to get all your records 

2 

A. Right - 

3 

Q. — and make — 

4 

A. I could have sworn — 

11:52 5 

Q. Correct. 

6 

A. 1 honestly believed we told Claude about Fidelity. There 

7 

was really no reason not to tell him about Fidelity. The 

8 

account at any given time which would have had the most money 

9 

would have been the Bank One account because my checks were 

11:52 10 

deposited in there. 

11 

JUDGE LAKE: Mr. Finder, I'm not clear. Are we 

12 

talking about the difference in the Bank One disclosure and 

13 

MR. FINDER: No. It wasn’t listed. Judge, and was an 

14 

account — there was more money than was listed on the 

11:52 15 

schedule . 

16 

JUDGE LAKE: you're saying the account was not 

17 

disclosed at all? 

18 

MR. FINDER: I don’t believe it was. 

19 

CHIEF JUDGE JONES: Fidelity or Bank One? 

11:52 20 

MR. FINDER: Bank One was — Bank One was disclosed. 

21 

CHIEF JUDGE JONES: For too small an amount? 

22 

MR. FINDER: Right. 

23 

CHIEF JUDGE JONES: Fidelity was not disclosed? 

24 

MR. FINDER: Correct. 

11:53 ■ 25 

JUDGE LAKE: And where in the charge is Fidelity 


Cheryl! K. Barron. CSR, CM. FCRR 713.250.5585 



1612 


88 


IT; S3 1 

referred to? That's the question. 

2 

MR. FINDER: I believe it was in — on Page 12. It's 

3 

not — the name of the institution isn't in there, but 

4 

that's — 

J 1 : 53 5 

JUDGE BENAVIDES: How much was in Fidelity at the time 

6 

of the filing? 

7 

MR. FINDER: The balance on the day before bankruptcy 

8 

was $283.42. 

9 

JUDGE LAKE: So, that's the last bullet point on Page 

11:53 10 

12, is the Fidelity account? 

11 

MR. FINDER: Yes, sir. 

12 

JUDGE BENAVIDES: And, then, the one that was 

13 

listed — 

14 

MR. FINDER: The Bank One for a hundred, I believe 

11:53 15 

we'll have more evidence later on that. 

16 

JUDGE BENAVIDES: Okay. That's not here yet. 

17 

THE COURT REPORTER: I'm sorry, Judge? 

18 

JUDGE BENAVIDES: That's not presently before us. I 

19 

think Mr. Finder is saying he’s getting to that later. 

11:53 20 

MR. FINDER: Actually, in the charge, we had a balance 

21 

of 280 and the actual amount was $283.42; so, there was a $3.42 

22 

variance. 

23 

BY MR. FINDER: 

24 

Q. Mow, Judge Porteous, we already discussed, from Exhibit 1, 

11:51 25 

Bates Page 112, the statement of financial affairs and the 
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n,M 1 

jurat that had to be — it was being signed under penalty of 

2 

perjury. Do you remember that? 

3 

A . Right . 

4 

Q. Okay. And on this page it says, "Payments to creditors. 

11:51 5 

List all payments on loans, installment purchases of goods or 

6 

services, and other debts aggregating more than $600 to any 

7 

creditor made within 90 days immediately preceding the 

8 

coirmenceroent of this case." 

9 

And then in parenthesis, "Married debtors filing 

11:55 10 

under Chapter 12 or Chapter 13 must include payments by 

11 

either/or both spouses whether or not a joint petition is 

12 

filed, unless the spouses are separated and a joint petition is 

13 

not filed." 

14 

Did I read that accurately? 

11 : 5 5 15 

A. You did. 

16 

Q. And where it requests the name and address of the 

17 

creditors, it just says "Normal Installments," correct? 

18 

A. Yes, sir. 

19 

Q. Let's go back to our Fleet Credit Card, Exhibit 29. 

11:55 20 

And, again, here is a — sorry. I had the wrong 

21 

page. Give me a moment . Here it is. 

22 

This .is the account number we discussed before, 

23 

correct, from the Fleet Credit Card for Mrs. Porteous? 

24 

A. Yes, sir. 

11:56 25 

Q. The balance of $1,088.11, correct? 
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24 

25 


A. That's what it says, yes, sir. 

Q. That's what it says. 

And the date of this statement — under the 
account number, it has payment due date April 15th, 2001, with 
a new balance of 1088.41, correct? 

A. Yes, sir. 

Q. Now, the next statement, for the end of March and April, 
shows past due amount zero because of the previous balance a 
thousand — there was a previous balance of 1,088.41. Do you 
see that? 

A. All right. Yes, sir. 

Q. And then there was a payment recorded by the credit card 
company on March 29th, 2001? 

.A. All right. 

Q. Of 1,088.41? 

A . Right . 

MR. FINDER: Your Honor, this is what you were getting 
at a little earlier. 

BY MR. FINDER: 

q. plus charges — new charges for GameCash. Is that a 
casino? 

A. Is what? I'm sorry. 

Q. GameCash? 

A. I'm sure it is. 

Q. Biloxi, Mississippi? 
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91 

A. Sounds like it. 

Q, And Beau Rivage Hotel in Biloxi, that's a casino, isn t it? 
A. It is. 

Q. For $215.99 and $231, respectively, correct? 

A. Yes, sir, that's what it reflects. 

Q. So, that was not listed on your schedule, wa3 it, that 
payment? 

A. No, sir. 

JUDGE LAKE: Which payment? 

MR. FINDER: The Fleet. 

JUDGE LAKE: Where -- 
MR. FINDER: I'm sorry? 

JUDGE LAKE: Where are you referring when you say, 
"That payment was not listed on your schedule"? 

MR. FINDER: On page — 

JUDGE LAKE: Are you referring to the 1,088 payment? 
MR. FINDER: That's correct. 

JUDGE LAKE: What about the subsequent payments? 

MR. FINDER: Well, the 1,088, which was paid right 
before the bankruptcy was filed — at the time of the 
bankruptcy filing, was not listed even though the schedule 
called for all such payments prior to the filing of bankruptcy. 
And this is the payment that — 

CHIEF JUDGE JONES: Well, then new charges were 
incurred at the casino? 
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r-r: s a 1 

MR. FINDER: Among other places. 

2 

CHIEF JUDGE JONES: After — yes, after. 

3 

Mr. Finder, we're going to take a break around 

4 

noon; so, you have about five minutes. 

31:58 5 

MR. FINDER: Okay. Thank you. 

6 

BY MR. FINDER: 

7 

Q. Judge Porteous, do you recall obtaining two 1,000-dollar 

8 

markers — we may have — we touched on this earlier — 

9 

2,000 — two 1,000-dollar markers from Grand Casino Gulfport on 

11:59 10 

or about February 27th, 2001, which were deposited against your 

11 

bank account on April 4th, one week after the filing of your 

12 

Chapter 13 petition? 

13 

Do you have an independent recollection of that? 

14 

A. No, I do not have an independent recollection. 

11:59 15 

Q. Or five days before the amended voluntary petition? 

16 

A. I do not have an independent recollection of that. 

17 

Q. All right. 

18 

MR. FINDER: Judges, this may be a good place to stop 

19 

before I go on to the next area, as long as we're going to 

11:59 20 

break for lunch. 

21 

CHIEF JUDGE JONES: Okay. We'll take about an hour. 

22 

THE WITNESS: 1:00 o'clock, your Honor? 

23 

CHIEF JUDGE JONES: Yes, sir. 

24 

THE WITNESS: Judge, just for my own information, what 

12:00 25 

time will we be going till today? I’m not — 
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lt J0 1 

CHIEF JUDGE JONES: We think until around 5:00. 

2 

THE WITNESS: Okay. I just was asking. That's all. 

3 

CHIEF JUDGE JONES: Yes. 

4 

THE WITNESS: Thank you. 

12:00 5 

CHIEF JUDGE JONES: All right. Thank you. 

6 

We'll be in recess. 

7 

(Becess taken from 12:00 p.m. to 1:05p.m.) 

8 

CHIEF JUDGE JONES: Be seated, please. We're ready to 

9 

resume. 

0 l : 0 4 10 

MR. FINDER: Your Honors, I would like to clarify a 

11 

couple questions you had asked me at the bench. 

’ 12 

BY MR. FINDER: 

13 

Q. Judge Porteous, let me call your attention again to 

14 

Schedule B. 

01:05 15 

JUDGE LAKE: I can't hear you. 

16 

MR. FINDER: Oh, I'm sorry. 

17 

JUDGE LAKE: Just pretend there is a whole platoon out 

18 

here awaiting your instructions. 

19 

JUDGE BENAVIDES: You may proceed. She has indicated 

01:05 20 

she'll be right back. 

21 

MR. FINDER: Oh, okay. Okay. Your Honors had asked 

22 

me a question regarding one of the matters about the Bank One 

23 

bank account, the hundred dollars. I don't recall which one of 

24 

you asked me, but It was in regard to Number 22 in the charge 

01:05 25 

on Page 12; and I wanted to clarify that. 
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1 BY MR. FINDER: 

2 Q. Judge Porteous, let me call your attention again, please, 

3 to Schedule B — 

4 A. Okay. 

5 q_ — Number 2, the check where you were asked to list your 

6 checking accounts. 

7 JUDGE BENAVIDES: I’m sorry, counsel. I can't hear 


o 1 J 


06 


8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


you . 

MR. FINDER: I’m sorry. Judge. 

BY MR. FINDER: 

Q. Call your attention to Schedule B, where you're asked 
Number 2, where you're asked to list your checking accounts and 
I believe you put Bank One and a checking account number for 
$100. I believe we established that the account number had a 
typographical error and was close but not exact . 

Do you recall that? 

A. All I think that meant was that the — at the bottom of the 
check, the banks use additional numbers. I think it was 690 
would have been left out is all. 

Q. That's fine. You're correct. 

I'm going to show you now from Exhibit 27, which 
we've already referenced but I — there’s a line on here I had 
not referenced. This is from your Bank One statement. You can 
see your name on there with the actual account number; and the 
date of the statement is March 23rd to April 23rd, 2001. 
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It says, "Summary of Account Balance." The 
balance as of April 23rd, which is the last day of the 
statement period, was $5,493.91, April 23rd being five days 
before the amended petition was filed, correct? 

A. Correct. 

Q. Moving up a little bit, I believe it says — 

A. Wait. I'm sorry. You said April 23rd being five days 
before the amended petition was filed? 

q, I'm sorry. I'm wrong. It was after the amended petition 
was filed. Forgive me. 

Beginning balance, five fifty-nine oh seven; 
ending balance 5493.91, correct? 

A. Yes, sir. 

MR. FINDER: Your Honors asked me to — a question 
about Number 23 in the charge, appearing on Pages 13 and 14, 
having to do with who paid the Fleet Credit Card, 

BY MR, FINDER; 

Q. Judge Porteous, I'm going to show you Exhibit 29. And, 
again, to refresh your recollection, this is the account number 
to your Fleet Credit Card with a balance of $1,088.41 on a 
statement that is for the month of March. 

You can see the account transactions, March 5th 
through March 19th, correct? 

A. Yes, sir. 

Q. And the end — and the new balance as of the — this 
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B'l : 0 B 1 | 

statement is $1,088.11. Did I 

2 

A. Yes. 

3 

Q. — state that correctly? 

A 

Okay. That's Page 618. 

01:00 5 

A. All right. 

6 

Q. Page 620, another Fleet Credit Card statement for the same 

7 

account shows the payment of $1088.11, which Fleet recorded on 

8 

March 29th, correct? 

9 

A. Yes, sir. 

01:09 10 

Q. And that's one day after you filed the voluntary petition. 

11 

the first — the original petition, correct? 

12 

A. The date they recorded it, yes. 

13 

Q. All right. Now showing you from Bates Number 619 -- 

11 

MR. FINDER: What's the exhibit number for this? 

01:09 15 

MR. WOODS: Twenty- nine, I believe. 

16 

MR. FINDER: Exhibit — 

17 

MR. WOODS: Twenty-nine. 

18 

MR. FINDER: — 29. Right, 29. 

19 

BY MR. FINDER: 

01:09 20 

q. Check Number 1660 on the account of Rhonda F. Danos, dated 

21 

3-23-01, right — five days before bankruptcy? 

22 

A. All right. 

23 

Q. Payable to Fleet in the same amount, $1088.11, correct? 

21 

A. Yes, sir. 

0 1:10 25 

Q. And here in the highlighted portion for the memo, where it 
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: , : 1 C 1 

says "For," "Carmella Porteous." And it has the Fleet bank 

2 

account number, correct? 

3 

A. Yes- 

4 

Q. So, it appears that Ms. Danes paid off Fleet, correct? 

o i v l o 5 

A. Well, her check did, yes. 

6 

Q. Her check did. 

1 

Which would have preferred Fleet as — which was 

8 

paid off right before bankruptcy, as opposed to the other — 

9 

other creditors, correct? 

01:10 10 

A. I presuppose [sic] so. I'm not — 

11 

Q. Now, why was it, sir, that Rhonda Danos happened to pay off 

12 

your wife's credit card days before you filed bankruptcy? 

13 

A. I have no idea. I’m sorry. 

11 

MR. FINDER: Did your Honors have any more questions 

01:10 15 

about — 

16 

A. What date was that? I'm sorry, counselor. 

17 

BY MR. FINDER: 

18 

Q. The date of — 

19 

A. I have no idea. 

01:11 20 

Q. Judge Forteous, was Rhonda Danos in the habit of paying off 

21 

your wife's bills? 

22 

A. No, not that I'm aware of. t mean, she's paid some bills 

23 

for me, though. 

24 

Q. But you're not aware of her paying your wife's bills? 

01:11 25 

A. No. She didn't pay my wife's bill. A check paid it. 
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ij l ; I 1 1 

Q. Well, the check is made payable to your wife's creditor. 

2 

Fleet . 

3 

A. Right, a check paid it. 

4 

JUDGE BENAVIDES: Can I see that check again? 

0 1:1! 5 

MR. FINDER: Yes, your Honor. 

6 

JUDGE BENAVIDES: All right. 

1 

MR. FINDER: Can you see? 

8 

BY MR. FINDER: 

9 

Q. Judge Porteous, did you ask Rhonda Danos to write that 

01:11 10 

check for payment of the Fleet account? 

11 

A. I have no recollection of asking her to do that. 

12 

Q. All right. Judge Porteous, on April 9th, 2001, when you 

13 

signed the statement of financial affairs in your bankruptcy 

14 

under penalty of perjury, which was on Exhibit 1, Bates 

01:12 15 

Number 116, Item 8 talks about losses. 

16 

Do you — do you recall that independently, sir, 

17 

or do you have it in front of you? 

18 

A. I do not have that in front of me. 

19 

Q. All right. Can you read that? 

01:12 20 

A. Yes, sir. 

21 

Q. Okay. It asks you to list all losses for fire, theft, 

22 

other casualty, gambling within one year immediately preceding 

23 

the commencement of this case — meaning your case — or since 

24 

the commencement of this case. And I believe we read this 

01:13 25 

before, about married debtors filing under Chapter 12 and 
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Chapter 13. 

Arid you list "none," correct? 

A. That's what's listed, correct. 

Q. Judge Porteous, do you recall that in the that your 
gambling losses exceeded $12, 700 during the preceding year? 

A. I was not aware of it .at the time, but now I see your 
documentation and that — and that's what it reflects, 

Q. So, you — you don't dispute that? 

A. I don't dispute that. 

Q. Therefore, the answer "no" was incorrect, correct? 

A. Apparently, yes. 

Q. Even though this was signed under oath, under penalty of 
perjury, correct? 

A. Right. 

The casino, you don’t get a gratuitous statement 
every year from them. X mean, you would have to get it from 
them. 

Q. You would have to ask for it? 

A. Yes. 

JUDGE LAKE: I couldn't hear. What you did you say? 

THE WITNESS: You have to ask - they don't send a 

statement or anything. Judge. If you want to know your status, 
you can go ask them; but they don't routinely send — in fact, 
they never send it out. 

JUDGE LAKE: Okay. But they — if you call them, they 
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will Lell you? 

THE WITNESS : What's that? I'm sorry. 

JUDGE LAKE: If you call them, then they will tell 

you? 

THE WITNESS: Yes, sir. I assume they would. 

JUDGE LAKE: Okay. Thank you. 

JUDGE BENAVIDES: How much was owing? 

MR. FINDER: Sir? I'm sorry. 

JUDGE PORTEOUS: Gambling losses. 

JUDGE BENAVIDES: How much was the amount owing? 

JUDGE LAKE: He said 12,700 the previous year. 

MR. FINDER: Twelve thousand seven hundred. 

And we'll — through our summary witness, we'll 
get into more detail about gross versus net; but for the 
present purpose, that's — * that's the information. 

BY MR. FINDER: 

Q. , Judge Porteous, we've talked about your bankruptcy lawyer, 
Claude Lightfoot, right? 

A. Yes, sir. 

Q. And we also mentioned earlier in our examination the fact 
that Regions Bank, where you had done some business, was listed 
as an unsecured creditor in the original voluntary petition, 
correct? 

A. Right. 

Q. Is it a fact, sir, that Circuit Judge W. Eugene Davis made 
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a finding of crime fraud as to attorney-client privilege as to 
discussions between you — discussions and documents between 
you and Mr. Lightfoot regarding the Regions Bank! 

A. That's my understanding, correct. 

Q. Let me show you what's been marked as Exhibit 12, an order, 
which at the time it was under seal, the order of crime fraud. 
Have you seen this order before? 

A. I believe so. 

Q. Okay. And the actual order for crime fraud was signed by 
Judge Davis on October 19th, 2004. Is that correct? 

A. That — if that's what it says, of course. 

Q. October 19th, 2004? 

A. That's what it says. 

Q. Okay. Therefore — I wanted to establish that before I ask 
you questions — 

A. I understand. 

q. — about this transaction. 

You and Mr. Lightfoot agreed, at least by 
December 21st, 2000 — 

MR, FINDER: I'm sorry. Can you hear me? 

BY MR. FINDER: 

Q. — by December 21st, 2000, to send out workout letters to 
your various unsecured creditors, correct? 

A. He talked about that, that's correct. 

Q. And the decision was made between you and Mr. Lightfoot to 
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exclude Regions Bank, which was an unsecured creditor in the 
amount of $5,000 plus finance charges, from the list of 
unsecured creditors that received the workout letter, correct. 
A. That's correct. 

Q. Showing you, sir, what's been marked as Exhibit 5, on the 
stationery of Claude Lightfoot to you and Mrs. Porteous, dated 
December 21st, 2000, "Regarding workout proposal." 

"Dear Judge and Mrs. Porteous, I enclose a copy 
of the letters and one copy of the attachments. I included 
with each that have sent — that I have sent to all the 
unsecured creditors with the exception of Regions Bank, which 
we wanted to exclude." 

Did X read that accurately? 

A. You did. 

Q. Signed by Mr. Lightfoot, correct? 

A. Right. 

Q. On — on a copy. This is Bates Number 296. 

297, Bates Number 297, is a sample letter that 
went to Bank of Louisiana MasterCard. Are you familiar with 
that? 

A. I've seen — I don't know if I'm familiar with that 
exactly, but I think they all said the same thing. 

Q. Now, we've talked about the Fleet Credit Card, also; and 
here are the lists of credit — unsecured creditors that were 
listed in Mr. Lightfoot 's letter. 
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jirIB 1 

Fleet is not on here, is it? 

2 

A. It is not. 

3 

Q. Okay. But of those that are listed, the 13, Mr. Lightfoot 

4 

totals them up to a sum of $182,330.23 in credit card debt, 

01:18 5 

correct? 

6 

A. Right. 

7 

Q. Mr. Lightfoot goes on in his letter to tell these unsecured 

8 

creditors they should accept the workout proposal and there 

9 

would be a — the universe of cash available to pay them out is 

01:13 10 

$39,398.90, which represents about 21 percent of the balances, 

11 

correct? 

12 

A. That's what it says, correct. 

13 

Q. Right. 

14 

Also, it says Regions Bank was being excluded. 

01-13 15 

And, in fact, Regions Bank is not listed anywhere in the 

16 

letter, is it? 

17 

A. That's right. 

18 

Q. The loan with Regions Bank — and I'll show you Exhibit 4. 

19 

A. All right. 

01:13 20 

Q, The loan with Regions Bank, the original loan 

21 

A. Yes, sir. 

22 

Q. — was for $5,000 plus a finance charge of $30; and it was 

23 

taken out on January 27, 2000, correct? 

24 

Boy, it's hard to read. 

01:20 25 

A. You're right. 
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Tri : 2 0 1 

Oh, yeah, that's better. 

2 

Yes, sir, it says — 

3 

MR. FINDER: Can you all see? 

4 

BY MR. FINDER: 

01:20 5 

Q. And this Account HBHHM represents the account for 

6 

that loan, right? 

7 

A. Yes, sir. 

8 

Q. And you are the borrower? 

9 

A. That's correct. 

01:20 10 

Q. You are the borrower, and the lender is Regions Bank. Have 

11 

I read that correctly? 

12 

A. Yes, sir. 

13 

Q. All right. And this is on Bates Number 272. 

14 

A. All right. 

01:20 15 

Q. In fact, sir, you signed the note, correct? 

16 

A. Yes, sir. 

17 

Q. That's your signature, right? 

18 

A. Yes, sir. 

19 

Q. And that’s on Page 273. 

01:20 20 

On the workup papers for this loan, it says 

21 

the — again, same account number, same principal, loan date, 

22 

etcetera, which matures July 24th, 2000. 

23 

A. All right. 

24 

Q. Primary purpose of the loan is a personal loan, correct? 

01:21 25 

A . Uh-huh . 
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U r;)l 1 

Q. Stated purpose, "Tuition for son," correct? 

2 

A. Uh-huh. 

3 

Q. Now, who was the son for whom you were asking for tuition? 

4 

A. Timmy or Tommy, I would think. 

01:21 5 

THE REPORTER: I'm sorry? 

6 

JUDGE PORTEOUS: Timothy or Tommy. 

7 

BY MR. FINDER: 

8 

Q. But you're not sure sitting here today? 

9 

A. Sitting here today, I don't know. 

01:21 10 

Q. Okay. There was a statement in the middle of the workout 

11 

paper — I’m sorry — the loan application paper, "Financial 

12 

Condition." 

13 

I'll read it. "By signing this authorization, I 

14 

represent and warrant to lender that the information provided 

01:21 15 

above is true and correct and that there has been no federal 

16 

material adverse change in my financial condition as disclosed 

17 

in my most recent financial statement to lender." 

18 

This authorization is dated June — January 27, 

19 

2000, signed by you, correct? 

01:22 20 

A. Yes, sir. 

21 

Q. And that's on Page 274 — 

22 

A. Yes, sir. 

23 

Q. — right? 

24 

j CHIEF X’DGE JONES: Is that 2000 or 2001? 

01:22 25 

MR. FINDER: 2000. 
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u r. i 2 1 

THE WITNESS: 2000. 

2 

MR. FINDER: I'm building up to it. 

3 

CHIEF JUDGE JONES: I see. 

4 

BY MR. FINDER: 

0 1 ; a 2 5 

Q. On this other loan — page to the loan application/ dated 

6 

January 24th, it says — and this is a little hard to read, but 

7 

follow with me — "In the last ten years, have you been 

8 

bankrupt or are you in the process of filing bankruptcy?' And 

9 

it's checked off, "No." 

01:22 ■ 10 

A. Right. 

11 

Q. And that's accurate, correct? 

12 

A. I believe so. 

13 

Q. That was Page 276. 

14 

A. Yes, sir. 

01:22 15 

Q. Now, this loan got extended a couple of times, right? 

16 

A. I don't recall, but was that a 60 — a six — 

17 

Q. Six months. 

18 

A. Six months. Had to have gotten renewed at least once. 

19 

Q, Okay. Well, let's talk about the renewal. 

01:23 20 

Here's the loan date, 7-24. It’s the same amount 

21 

plus another $30 for the loan fee? 

22 

A. Right. 

23 

Q. So, it's the same loan because — I believe it’s the same 

24 

account number. 

01:23 25 

A. It is. 
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1 Q. All right. To you from Regions Bank. Everything else is 

2 pretty much the same on this page, correct? 



3 

A. 

Right . 



4 

Q- 

And that page being 279? 


0 1:23 

3 

A. 

Yes, sir. 



6 


MR. FINDER: I'm sorry. Judges. It's 279. 


7 

BY 

MR. FINDER: 



8 

Q. 

This loan is also signed by you, 

correct? 


9 

A. 

Yes, sir. 


0 1:23 

10 

Q. 

And on the loan request it says. 

"Renewal of existing, " 


11 

right? 



12 

A. 

Yes, sir. 



13 

Q. 

And the loan officer — or the branch — who happens to 


11 

the 

branch manager, I believe, Loretta Young, correct? 

0 1:23 

15 

A. 

Yes, sir. 



16 

Q. 

As part of this loan package, you filled out the 


17 

information page, for, again, personal loan? 


18 

A. 

Right. 



19 

Q. 

"Specific Purpose, " now it says. 

"Refinance existing." 

0 1:24 

20 

that's still for your son's tuition. 

correct? 


21 

A. 

Yes, sir. 



22 

Q. 

And the financial condition, you 

have still signed it? 


23 

A. 

Yes, sir. 



24 

Q. 

And this is July 24th, 2000? 


0 1 : Z 4 

25 

A. 

Right. 
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ul ;25 1 

Q. Let's jump ahead. 

2 

That was the first extension? 

3 

A. Yes, sir. 

A 

Q. Showing you now Bates 288, the second extension. 

0 1 : 7 * 5 

A. Yes, 

6 

Q. This loan is dated January 17th, 2001, correct? 

7 

A. Yes, sir. 

8 

Q. Matures July 17th, 2001? 

9 

A. Yes, sir. 

0 1 : 2 S 10 

Q. Now, January 17th, 2001, was a couple months before 

11 

bankruptcy, correct? 

12 

A. Ultimately, yes. 

13 

Q . Yes . 

14 

And, again, the rest of the terms are very 

01:25 15 

similar to the original and first extension, right? 

16 

A. Yes, sir, it appears to be. 

17 

Q. Okay. However, on January 17th, you had already engaged 

18 

Mr. Lightfoot to be your bankruptcy attorney, correct, because 

19 

we just saw the letters that, went out tor December? 

01:25 20 

A. I retained him to try and work out my debt and, if it 

21 

couldn't be worked out, to maybe consider bankruptcy. 

22 

Q . Right . 

23 

A. Correct. 

24 

Q, And on this loan, the second extension, you signed it? 

01:25 25 

A. Yes. 
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Q. And on the workup sheet to process the loan, again, by 
Loretta Young? 

A. Right. 

Q. Your name? 

A . Right . 

Q. Same account number but here it says, "In the last In 
the last ten years, have you been bankrupt or are you in the 
process of filing bankruptcy?" And now it's checked "No”? 

A. Right. 

Q. In fact, by this time you had already — as you just 
stated, you had already talked to Mr. Lightfoot about trying to 
work it out or going bankrupt, correct? 

A. That's correct. 

Q. So, that's a false statement, is it not? 

A. I didn't mean it to be false, because I wasn't in the 
process of declaring — I was doing everything I could not to 
file a bankruptcy. That's why I attempted for so long to do a 
workout . 

Q, But this is dated in January? 

A. Right. We had not filed the bankruptcy. 

Q. You hadn’t filed yet. 

A. I think the letters may have just gone out previous to 
that . 

0. Okay. let's look at the next page. Page 291 — sorry. 

The page we just referenced was Page 290? 
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A. Right. 

Q. Let's move to the next page. 

"Financial condition, by signing this 
authorization, I represent and warrant to lender that the 
information provided above is true and correct and there has 
been no material adverse change in my financial condition.” 

Now, there had been a material adverse change in 
your financial condition, hadn't there, since the last time you 
received the loan from the bank? 

A. I probably stood at the same amount of debt that X had when 
I got the loan, but was I now in the process of trying to work 
out a settle — a payoff, yes. 

Q. I'm sorry, sir. Maybe it's the way I asked the question, 
let me try it again. 

Since your last — since the last time you took 
an extension on this loan, your financial condition had stayed 
the same or deteriorated; it hadn't gotten any better, had it? 
A. Hadn't gotten any better, that's correct. 

Q. So, if you were in the banker's shoes, you would have no 
reason to know that you were contemplating bankruptcy or 
contacting bankruptcy counsel, because you have checked off on 
this sheet that there's been no material change, correct? 

A. I would have to object to that question. You're asking me 
to presuppose my — 

Q. You're right and — you're correct, and T withdraw the 
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1 

2 

3 

4 

0 1:20 5 
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01:29 20 
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01:29 25 


question . 

A. Thank you. 

Q. That is Page 291 . 

A . Right . 

Q. Well, we know that Regions Bank eventually was given notice 
of the bankruptcy, as were all 
A . They were . 

Q. — the other unsecured creditors, correct? 

A . They were . 

Q. But by then. Regions Bank had already given you a loan and 
two extensions, correct? 

A. Yes, sir. 

Q. And when your bankruptcy — 

MR. FINDER: I'm referring to Exhibit 1, Bates 
Number 27 . 

BY MR. FINDER: 

Q. When the trustee filed its final report in your bankruptcy, 
where it says this case is completed, final meeting of 
creditors, et cetera, it lists Regions Bank, does it not. 

Number 23? 

A. Yes, sir. 

Q. And Regions Bank is getting a percentage of its outstanding 
debt as an unsecured creditor at 34.55 percent, correct? 

A. Right. 

Q, Which means Regions Bank only got $1,782.43 in this 
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1 bankruptcy, correct? 

2 A. That's — that's exactly what those documents show. 

3 Q. But, again, when you applied for the last extension, 

A Regions Bank had no idea that you were — that you were 

5 discussing your financial condition with bankruptcy counsel, 

6 correct? 

7 A. They did not. 

8 Q. Regions Bank didn't ask you for any kind of collateral to 

9 collateralize the loan or move itself up from an unsecured 


D 1 t ?. 9 

10 

creditor to a higher level, did it? 



ii 

A. 

No. Mr. Butler was a friend. No, they didn’t. 



12 

Q. 

Mr. Butler, for the record, is Ed Buddy Butler, 

correct? 


13 

A. 

Yes. 



14 

Q. 

And you didn’t tell him Mr. — even though he was a friend 

0 1:29 

15 

you 

didn't tell him that you were having financial problems, 


16 

did 

you? 



17 

A. 

No, I did not. 



18 

Q. 

In fact, you and Mr. Butler even go to the same 

church. 


19 

right? 


0 1:30 

20 

A. 

I can’t say we haven't been to a church together. I don't 


21 

know that we go to the same church. It’s possible. 



22 

0. 

Okay. 



23 

A. 

I may have seen Buddy. 



24 

Q. 

Moving on, back to the workout letters that Mr. 

Ligbtfoot 

0 1:30 

25 

sent out — and, again, we’re talking about Exhibit 

5. 
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tTi : 3 D 1 

A, Uh-huh. 

2 

Q. With the exception of Regions Bank? 

3 

A. Right. 

4 

JUDGE LAKE: What exhibit are you looking at now? 

0 1 r 3 0 5 

MR. FINDER: Exhibit 5. 

6 

JUDGE LAKE: Okay. 

7 

MR. FINDER: I am going to work backwards. We just 

8 

talked about 5, and we're on it again. 

9 

JUDGE LAKE: All right. 

0 1 ; 3 1 10 

A. Is that Exhibit 5, counselor? 

11 

BY MR. FINDER: 

12 

Q, Yes, sir. 

13 

A. Or your Bates Number 5? 

14 

Q. No. Exhibit 5, Bates Number 296. 

01:31 15 

A. Okay. I just — I saw an "SC" up at the top. 

16 

Q. And I think we may have discussed this briefly; but 

17 

Mr. Lightfoot listed approximately a hundred eighty — a little 

18 

over $182,000 in unsecured credit card — 

19 

A, Right. Right. 

0 1 ; 3 1 20 

Q. Right? 

21 

When bankruptcy was filed and then your amended 

22 

bankruptcy, you have Schedule F — 

23 

A. Right. 

24 

Q. — from Exhibit 1, Bates Number 102; and here Mr. Lightfoot 

01:31 25 

actually lists every single credit card that you’ve told him 


Cheryll K. Barron, CSR, CM, FCRR 


713 . 250.5585 



1638 


114 


0 ) : 32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


about,' right? 

A. Yes, sir, 

Q. Because he can't list credit cards that he doesn’t know 
about, he relies on you and/or Mrs. Porteous to give him the 
financial picture so he can make a true and correct listing on 
here? 

A. That's correct. 

q. Of course, Fleet, as we determined earlier, is not on it? 
A. It'S not on it. 

Q. Okay. I believe — and just by manual counting, there are 
now 15 credit cards. And I — you can take my word for it or 
I'll hand you the exhibit and you can count them up. 

A. I have no reason to doubt your representation. 
q. And now — and now Regions Bank — 

A. Right. 

Q. -- is also listed, for $5,000, correct? 

A. Yes, sir. 

Q. More importantly, the amount of unsecured debt has gone up 
to 196,000, correct? 

A. Yes, sir, that's what it says. 

Q. That's from the workout letter, where it was less? 

A. Whatever it was, yeah. 

Q. You were a federal judge at this time, of course? 

A. Right. 

Q. And you filed a financial disclosure report for calendar 
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year 2000 and — cn May 10th, '01, correct? 

A . Right . 

Q. I'm referring to Exhibit 3, Bates Number 20 — I'm sorry, 

2 — 

A. 00239. 

Q. 239. 

And this is your disclosure, is it not, sir? 

A. Appears to be, of course. 

Q. Well — 

A. It is. I mean, it says it's me. 

Q. Let's look at the last page. Bates Number 242. 

A . That ' s me . 

Q. That's your signature, right? 

A. (Nodding head) . 

Q. Okay. Now, here, under Section VI — Roman Numeral VI, I 
believe, "Liabilities" — 

A. Yes, sir. 

q. — you list but two credit cards: MBNA credit card. Value 
Code J; and Citibank credit card, Value Code J? 

A. Right. 

Q. And the legend on the bottom that has "Value Code” says, 
"J, $15,000 or less,” correct? 

A. Right. 

q. So, according to your financial disclosure, your 
liabilities did not exceed $30,000, correct? 
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A. According to the disclosure. 

Q. Okay. Now, according to the disclosure, you have to 
certify these. Isn't that right. Judge? 

A. Right. Right. 

Q. And I believe it says, "I certify that all information 
given above, including information pertaining to my spouse and 
minor dependent children, if any, is accurate, true, and 
complete to the best of my knowledge and belief, and that any 
information not reported was withheld because it met applicable 
statutory provisions permitting nondisclosure, ” with your 
signature and signed on the 10th of May, 2001, correct? 

A. Yes, sir, 

Q. It also says that, "Any individual who knowingly and 
willfully falsifies or fails to file this report may be subject 
to civil and criminal sanctions," citing — citing 5 United 
States Code Appendix, ■ Section 104, which I believe we covered 
earlier this morning, correct? 

A. I believe we did. 

Q. All right. Well, Judge Porteous, you listed, as I said, 
two credit cards, which you have admitted to, MBNA and Citi? 

A. Right. 

Q. In fact, if we go back to Schedule F of Exhibit 1, starting 
on Bates Number 102, you have not just a Citibank account; but 
you have — one, two — three Citibank accounts, right? 

A. There are three accounts. 1 don't know if they were in my 
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u r: 3 6 1 

name or my wife's; but, yeah, there were three Citi. That's 

2 

what listed. 

3 

Q. Right. But, again, you filed jointly? 

4 

A. Yeah. But I'm just saying I — there are three accounts 

a 1 ; 3 i 5 

listed. You're correct. 

6 

Q. The first one under Number 4 — the next one under 4, is 

7 

$23,987 and change, correct? 

8 

A, I can't see it because your arm is there. 

9 

Q . I’m sorry . 

0 1 ; 3 6 10 

A. But, again, whatever is reflected is reflected. 

11 

Q. The second one to Citi is $20,719.58? 

12 

A . Right . 

13 

Q. The third one is — the third Citi account — 

14 

A. Right. 

0 1 ; 3 S 15 

Q. — 17,711.35. 

16 

These are both on Pages 102 and 103 of the 

17 

exhibit, that being Exhibit 1. 

18 

Similarly, going back, you say — you list an 

19 

MBNA credit card, again, just like Citi, $15,000 or less debt. 

01:36 20 

Now, the debts for all of the three Citi accounts 

2.1 

exceeded 15,000, didn't they? 

22 

A. Yes, sir. 

23 

Q. MBNA does have one less than 15,000. It has one for 

24 

$3,212.80, right? 

01:33 25 

A. Yes. 
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5T : 3 4 

• i 

Q. But it also has a second one at $30,931.02, correct? 


2 

A. Yes, sir. 


3 

Q. Therefore, Judge Porteous, your certification of the of 


<5 

your liabilities that you signed on April 10th — 

0 1:34 

5 

A. May 10th. 


6 

Q. I'm sorry. May 10th. Forgive me. 


7 

— was false, correct? 


8 

A. It was not correct. It was not accurate, correct. 


9 

JUDGE BENAVIDES: which of the financial reports — 

0 1:36 

10 

which year are you — 


11 

CHIEF JUDGE JONES: Year 2000. 


12 

■JUDGE BENAVIDES: 2000 — of course, if it was filed 


13 

in 2001, it would refer to the calendar year ending 2000. 


14 

MR. FINDER: Correct. 

0 1:39 

15 

JUDGE BENAVIDES: All right. 


16 

MR. FINDER: For calendar year 2000, that is on 


17 

Page 239. That is correct, your Honor. 


18 

BY MR. FINDER: 


19 

Q. Judge Porteous, over the years, how much cash have you 

0 1:38 

20 

received from Jake Amato and Bob Creely or their law firm? 


21 

A. I have no earthly idea. 


22 

THE REPORTER: I’m sorry? 


23 

MR. FINDER: I’m sorry. Jake Amato, A-M-A-T-O. Jacob 


21 

Amato, Robert Creely, C-R-E-E-L-Y, or their law firm. 

0 1:39 

25 

BY MR. FINDER: 
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01 : 1 3 1 

Q. Amato & Creely, I believe they are called. 

2 

A. Right. 

3 

Q. Is that correct? 

4 

A . Yeah . 

03:39 5 

Q. You do not know how much you've received from them? 

6 

A. I do not. 

7 

Q. Those men or their — and/or their firm, correct? 

8 

A. That's correct. . 

9 

Q. It could have been $10,000 or more. Isn't that right? 

0 1 : 3 S 10 

A. Again, you're asking me to speculate. I have no idea is 

11 

all I can tell you. 

12 

Q. When did you first start getting cash from Messrs. Amato, 

13 

Creely, or their law firm? 

14 

A. Probably when I was on state bench. 

[11:3 9 15 

Q. And that practice continued into 1994, when you became a 

16 

federal judge, did it not? 

17 

A. I believe that's correct. 

18 

Q. Now, when Messrs. Amato and Creely — and I'm only talking 

19 

about them right now — 

01:39 20 

A. I understand. 

21 

g. — and their law firm, not -- we'll talk about others 

22 

later. But when those men gave you money, did you consider it 

23 

a gift or a loan or income? 

24 

A. I never considered it income. It was either a gift or a 

oi-io 25 

loan. 
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Q. Okay. If it was a loan, did you ever pay it back? 

A. No, I didn't. 

Q. Then, it became income, correct? 

A. I don't know. 

Q. Well, again, your Honor, I don't want to argue with you; 
but — 

A. I'm not arguing with you. 

Q. — if I loan you a hundred dollars and you don't pay it 
back, that becomes income, correct? 

A. It still may be a gift. 

Q. If it was a loan and it's not forgiven as a gift, then it's 
income, correct? 

A . Right . 

Q. But none of that ever appeared in your federal tax 
return — 


16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A. NO — 

Q. — as income, correct? 

A. — it did not. 

Q. Now, if it was a gift, it would have been on your financial 
disclosure reports for 1994, which starts at Bates 215; 1995, 
which starts at Bates 219; 1996, which starts at Bates 223; 
1997, which starts at Bates 227; 1998, Bates 231; through 1999, 
Bates 235, which we already reviewed. 

I could show you these, Judge Porteous; but I'll 
just ask you the question. Did you ever list any gifts from 
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O'! : 4 1 1 

Amato or Creely, cash gifts, in any of these financial 

2 

disclosures? 

3 

A, No. 

4 

Q. But you certified every one as being true and correct? 

01 : 4 ! 5 

A . Correct . 

6 

Q. And there was an omission, then, correct? 

7 

A. Not that I'm aware of. 

8 

Q. Well, if someone gave you money during those years and it 

9 

was more than $250, wouldn't that be reportable? 

01:41 10 

A. I do not recall receiving any cash from them during that — 

11 

Q. Do you recall in 1999, in the summer. May, June, receiving 

12 

$2,000 for them? 

13 

A. I've read Mr. Amato's grand jury testimony. It says we 

14 

were fishing and I made some representation that I was having 

01:42 15 

difficulties and that they loaned me some money or gave me some 

16 

money . 

17 

Q. You don't — you're not denying it; you just don't remember 

18 

it? 

19 

A. I just don't have any recollection of it, but that would 

01:42 20 

have fallen in the category of a loan from a friend. That's 

21 

all. 

22 

Q. Has the loan ever been paid back — 

23 

A . No . 

24 

Q. — if you got it? 

01:42 25 

A. No. 
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judge BENAVIDES: Were any loans reported on the 
disclosure statements? 

MR. FINDER: No, sir. 

THE WITNESS: I believe — I'm not sure, but I don't 
Xnow the reported amount on the loans . 

JUDGE BENAVIDES: But whether a loan or a gift, it 
wasn't — it wasn't — 

THE WITNESS: It wasn't reported. 

JUDGE BENAVIDES: — to the extent that they might 
exist, they weren't reported, either as a loan or a gift? 

THE WITNESS: That's correct, Judge. 

MR. FINDER: Right. 

BY MR. FINDER: 

Q. The exhibits that I just talked about, the years 1994 
through '99, all have sections on liabilities and those are not 
reported? 

A. That's right. 

Q. If I misstate, please correct me. 

A. No. You’re correct. 

Q. Other than gifts of cash, did you ever fail to report — 
from lawyers or others, not just Creely and Amat.o or their law 
firm, but anybody else, not including your personal family 
members — cash gifts for entertainment or family needs, 
including but not limited to hunting trips, fishing trips, 
airfare, lodging, dining, trips out of the country or out of 
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state, such as Washington, D.C. or Las Vegas, parties for ycur 
children, stipends for your children, tuition for your 
children, car notes, mortgage payments, or gambling expenses 
for you or your wife? 

A. I'm sure I didn’t include anything on that. 

Q. And I have the reports here if you want to refresh your 
recollection. 

A. I understand. 

Q. Did you ever report gifts that your court staff may have 
received along with you, such as dining, travel, or 
entertainment? 

A. I'm sure I didn’t. 

Q. And I could go through that for every one of these 
reporting years, but would that be — your answer be the same 
for years 1994, 19 — through 1999 inclusive? 

A. I absolutely agree that that’s what those documents show 
and certify. 

JUDGE BENAVIDES: You’re referring to the same 
questions as to reporting on those other years? 

MR. FINDER: Yes, sir. 

JUDGE BENAVIDES: All right. Counsel, with respect to 
that last question, was — was there an exception — I thought 
there was a report of a couple of fishing — hunting trips or 
fishing trips. 

MR. FINDER: I believe those were Bar — related to 
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Bar associations, but let me look quickly so I don't make a 

2 

mistake. 

3 

JUDGE BENAVIDES: 1 thought there were a couple of 

4 

trips that he reported, at least in the exhibits that I saw. 

01:45 5 

MR. WOODS: Two hunting trips. 

6 

JUDGE BENAVIDES: Two hunting trips. 

7 

MR. WOODS: Rowan and the other — 

8 

THE REPORTER: I’m sorry? 

9 

MR. WOODS: I’m sorry. 

01:45 10 

THE WITNESS: There were two included in the original 

11 

corrplaint filed by Justice, but not included in the ultimate 

12 

charge from the Court. 

13 

BY MR. FINDER: 

14 

Q. In the documents that I referred to, I didn't see hunting 

01:46 15 

trips. I've seen reimbursements from Bar associations, but not 

16 

hunting trips; and if I missed it, please correct me. 

17 

A. We had — 

18 

| MR. WOODS: Judge Porteous is correct. There are two 

19 

instances on his financial disclosure forms where he reports a 

01:46 20 

Rowan — Rowan Drilling Company trip. 

21 

THE WITNESS: "Rowan." Yeah. 

22 

MR. WOODS: And one other. Diamond. 

23 

THE REPORTER: I'm sorry? 

24 

THE WITNESS: Diamond. 

01:46 25 

MR. WOODS: Diamond Drilling Company. 
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JUDGE BENAVIDES: So, with those exceptions, there was 
no reports — 

MR. WOODS: Yes. 

JUDGE BENAVIDES: — of loans or gifts or anything 
with respect to hunting trips or any of these other things, 
with the exceptions of those ones? 

MR. WOODS: That's correct. There are none except 
those two. 

MR. FINDER: And I'm still looking, and I haven't seen 
them. So, I'm not sure if it's for these years or not; but I 
think — 

JUDGE BENAVIDES: I don’t know. It may be a 

different reporting period. 

(Sotto voce discussion between counsel) 

BY MR. FINDER: 

Q. Judge Porteous, I'm going to show you from Exhibit 20 — 

MR. FINDER: Bates Number 585, your Honors. Let me 
make this smaller. 

BY MR. FINDER: 

Q. Do you recognize this, sir, a casino credit application for 
Harrah's casino? 

A. Yes, sir, that's what it says. 

Q. Okay. And the purpose of- this is what? 

A, To be able to sign markers. 

Q . Correct . 
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And it is dated April 30th, 2001, correct? 

A. Right. 

Q. And that is just two days — three days — March has 31 
days — three days after bankruptcy, correct? 

A. Yes, sir. 

No. Wait. 

MR. WOODS: April. 

BY -MR. FINDER: 

Q. April. I'm sorry. 

After your — forgive me. After your amended 
petition, it was a couple — two and half, three weeks after 
your amended petition? 

A. Yes, sir. 

Q. You list under "Financial Information” income of over a 
hundred thousand — 

A. Right. 

Q. — in salary. 

Over $250,000 in a home? 

A. Right. 

Q. Indebtedness, zero, correct? 

A. That's not my handwriting. I don't — I don't know who 
filled that out. 

Q. Is this your handwriting? 

A . That is . 

Q. So, you don't know — 
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A. That is not my handwriting. 

Q. Well, when you signed this, was there anything on there? 

Did somebody put it on there after you signed it? 

A. I have — cannot tell you that. I don't know that. But 
that is not my handwriting. 

Q . And — 

A. If I look at the rest of it, I can tell you if it is. 

Q. Well — (Indicating) . 

A. The rest of it — now, don't — okay. You get towards the 
top, that's — 

JUDGE BENAVIDES: There's a certification above your 
handwriting. "I certify that I reviewed all the information 
provided above and it is true and accurate." 

THE WITNESS: I don’t — yeah, Judge. I'm just saying 
it's not my handwriting is all. 

BY MR. FINDER: 

Q. So, even though it's certified as being true and correct, 
you don't take responsibility for the indebtedness 
A. I don’t know that that was on there when I signed it. I 
just don’t have any recollection. 

Q. We talked about Messrs. Creely and Amato and their law 
firm, the law firm of Creely S Amato. 

A. Right. 

Q. Mr. Creely is what kind of a lawyer? What kind of a 
practice would you say he has? 
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Hi : 5C 1 

A. Over the years, I think it's changed, New he he was 

2 

in __ for awhile into multidistrict litigation, complex 

3 

litigation, class action type litigation. 

<5 

Q. Mr. Amato started off pretty much as a personal injury 

01:50 5 

lawyer, didn't he? 

6 

A . Yeah . 

7 

Q. And throughout most of his career considered himself — 

8 

A. I think he was a personal injury lawyer. I never knew Jake 

9 

to take a divorce case or anything like that. 

0 1 5 0 10 

Q. And nor did he practice that often in federal court, 

11 

correct? As far as you know? 

12 

A. As far as I know. 

13 

q. other than Messrs. Creely and Amato and their law firm, we 

14 

talked about other lawyers in this case, such as Mr. Levenson. 

01:51 15 

Have you received any cash from Mr. Levenson? 

16 

A. No, not that I — to the best of my knowledge, I have never 

17 

received any cash from Mr. Levenson. 

18 

q. But Mr. Levenson, along with Messrs. Creely and Amato, it 

19 

would not be uncommon for them to take you out to lunch? 

01:51 20 

A. That's correct. 

21 

Q. And — or dinners? 

22 

A. Yeah. On an occasion, I would think, yeah. 

23 

Q. Well, Mr. Levenson took you out to some places for lunch 

24 

or — and/or dinner, such as Ruth's Chris or, before Hurricane 

01:51 25 

Katrina, Smith S Wollensky's. Isn't that correct? 
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A. I'm sure that's correct. 

2 

Q. And some — and you were never — you never paid, did you? 

3 

A. No. 

4 

Q. Now, other than Messrs. Amato and Creel y, who else had — 

01:52 5 

what other lawyers — lawyer friends of yours have given you 

6 

money over the years? 

1 

A. Given me money? 

8 

Q. Money, cash. 

9 

A. Gardner may have. Probably did. 

0 1 ; 5 2 10 

Q. Let’s talk about — 

11 

A. But I don't recall any others. 

12 

Q. Let’s talk about Mr. Gardner. 

13 

A. All right. 

14 

Q. He’s also a — he was a divorce lawyer, wasn't he? 

01:52 15 

A. Mr. Gardner tries to do everything. 

16 

Q. So, if he said that he’s a family lawyer, he -- that would 

11 

be — 

18 

A. I think that's what his practice is now. 

19 

Q. But not — as far as you know, his practice :i.s not 

01:52 20 

primarily in federal court? 

21 

A. No, not that I’m aware of. 

22 

Q. And when is the last time Mr. Gardner gave you money? 

23 

A. Before I took the federal bench, I'm sure. 

24 

Q. Okay. And do you recall how much? 

01:52 25 

A. Absolutely not. 
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Q. Now, when you were a state judge, did you ever report any 
of these cash gifts on your Louisiana disclosure forms? 

A. No. I don't think we actually received forms, but I don't 
remember that. 

Q. Okay. 

A. Whether you received a form like the federal government, 
where you have to fill it out, I don’t believe they had 
reporting forms at the time. I know what the statute says, but 
I don't think it's like it is in federal court. 

Q. Before you became a federal judge, you used — as a state 
judge, you used to send something called "curatorships" over to 
the Creely-Amato firm, did you not? 

A. And Gardner and all those, yeah. 

Q. Just talking about Creel y and Amato and their law firm 
right now. You would occasionally, after sending them 
curatorships — and for the record, what is a — how would you 
describe a curatorship? 

A. It's for an absent defendant. It could be in a variety of 
situations. The most common two are executory process and then 
interdiction. 

Q. And after receiving curatorships, Mr. — Messrs. Creely 
and/or Amato and/or their law firm would give you money, 
correct? 

A. Occasionally. 

Q. You mentioned before that you read the grand jury 
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wr : 5 4 1 

transcript of Mr. Amato and were familiar with his allegations 

2 

about a fishing trip? 

3 

A . Right , 

4 

JUDGE BENAVIDES: Are you leaving the curatorship? 

0 1 ; 5 4 5 

MR. FINDER: Yes, sir. 

6 

JUDGE BENAVIDES: You had an open-ended question about 

7 

whether he received money from these people after they were 

8 

appointed a curatorship. 

9 

MR. FINDER: Yes, sir. 

01:54 10 

JUDGE BENAVIDES: Do you intend to establish any 

11 

relationship between the receipt of money and the curatorship? 

12 

MR. FINDER: Not through this witness. 

13 

JUDGE BENAVIDES: Okay. 

14 

MR. FINDER: But if the Court has questions — 

01:54 15 

JUDGE BENAVIDES: I just didn't know whether to — I 

16 

don't want to interrupt you — 

17 

MR. FINDER: That’s all right. 

18 

JUDGE BENAVIDES: — or your train of thought about it 

19 

but — 

01:54 20 

MR. FINDER: Okay. Well, let — well, we'll — so I 

21 

won't have it open-ended, let me ask the question. 

22 

JUDGE BENAVIDES: Go ahead. 

23 

BY MR. FINDER: 

24 

Q. During the time you were giving Creely and Amato and the 

01:55 25 

law firm curatorships and you were getting cash back, was that 
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n : 1 

cash that you received a kickback for the curatorship, in your 

2 

mind? 

3 

A. No, sir. 

4 

Q. Not in your mind? 

01:55 5 

A. Not in my mind. 

6 

JUDGE BENAVIDES: Let me ask a question. According — 

7 

and it's — you have been afforded the grand jury testimony, we 

8 

have seen the grand jury testimony, everybody has seen the 

9 

grand jury testimony. But it would seem that there is 

01:55 10 

testimony before the grand jury that there was a return in the 

11 

exact same amount, minus expenses, of the curatorship that was 

12 

returned to you, according to one of the witnesses. 

13 

THE WITNESS: That's apparently what it says. I 

14 

agree . 

01:55 15 

JUDGE BENAVIDES: Is that true or not? 

16 

THE WITNESS: Not — to the best of my knowledge, that 

17 

is not correct. 

18 

JUDGE BENAVIDES: You would not know whether you would 

19 

receive the same money after appointing someone a curator that 

01:55 20 

he would get, minus his expenses? 

21 

THE WITNESS: I don't recall that occurring. 

22 

You're ask — again, we're back to 1994 and before. I know 1 

23 

sent them curators — 

24 

JUDGE BENAVIDES: You know, you have immunity — 

01:56 25 

THE WITNESS: I know. 
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JUDGE BENAVIDES: — from all criminal prosecution — 
THE WITNESS: I understand. 

JUDGE BENAVIDES: — except perjury. 

THE WITNESS: I understand that. 

JUDGE BENAVIDES: And your — and, so, that would 
be — if it matched the expense — the amount each time — 

THE WITNESS: I don’t -- 

JUDGE BENAVIDES: — except for expenses, that would 
be a coincidence? 

THE WITNESS: I don't know if it matched each time. 
That's all I can tell you. Judge. I don't know. 

JUDGE BENAVIDES: I understand. 

BY MR. FINDER: 

Q. Didn’t you start sending — Judge Porteous, didn't you 
start sending curatorships over to Mr. Creely when he demurred 
to get — give you more money? 

A. I've read his testimony. I know that's what he says. I 
just — he "demurred." 

Q, Maybe I'll use a different word instead of "demurred." 

A. "Refused." 

Q. Objected to or refused to give you more money, isn't that 
when the curatorships started? 

A. I don't know the date the curatorships started; so, I can't 
tell you that. 

Q. Do you recall — 
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A. 1 don't remember when I first started sending them. 

Q. Do you recall calling Mr. Creely's secretary and saying, 
"How much have you received in curatorships" before asking for 
money? 

A. I don't recall calling her. I'm not saying I've never 
spoken with his secretary. 

Q, Do you recall Mr. Creely refusing to pay you money before 
the curatorships started? 

A. He may have said I needed to get my finances under control, 
yeah. 

Q. And the curatorships, therefore, would be a source of 
income for Mr. Creely — to pass through Mr. Creely and his 
firm to you, correct? 

A. That's a speculation or opinion. I don't — I don't know 
what you want to call it. 

Q. What is your recollection in May or June of 1999 of going 
on a fishing trip with Mr. Amato? Do you recall going on a 
fishing trip? 

A. I know I went with Jake on a trip with Mitch Mullin. 

Q. Actually, you went on a lot of fishing trips with Amato and 
Creely, mainly Creely. 

Have you heard of a place called Delacroix? 

A. Oh, yeah, "Delacroix.” 

Q. "Delacroix.” Excuse me for my mispronunciation. 

That's property that he either owned or had a 
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lease on, correct? 

A. Correct. 

Q. And fishing would often take place there, correct? 

A. Oh, yeah. 

Q. And not just you but other elected officials would be 
invited? 

A. The judges, yes. 

Q. And you went fishing there numerous times? 

A. Over the years? 

Q. Yes. 

A. Yeah. 

Q. You never were charged for any mode of — 

A. No, sir. 

Q. — transportation, any refreshments, things of that nature? 
A. No, sir. 

Q. All right. So, getting back to the fishing trip with 
Mr. Amato in May or June of 1999, which you — which you 
referenced, you brought up, Mr. Amato — do you recall telling 
Mr. Amato in a very emotional way that you had a wedding coming 
up and you needed cash? 

A. I did have a wedding coming up. You're asking me if I — I 
don't recall a conversation with Jake. 

Q. Who was getting married? 

A. Tiirmy. 

In '99? 


Cherylf K Barron, C5R, CM, FCRR 


713.250.5585 



1660 


136 


^ . S9 1 

Q. Yes. 

2 

A. Timmy. 

3 

Q. Your son Timmy? 

4 

A. Right. 

01:55 5 

Q. And that*s the bachelor party you also went to in 

6 

Las Vegas. We’ll get — 

7 

A . That * s correct . 

8 

Q. — to in a moment. Correct? 

9 

A . Correct . 

01:53 10 

Q. Well, whether or not you recall asking Mr. Amato for money 

11 

during this fishing trip, do you recall getting an envelope 

12 

with $2, 000 shortly thereafter? 

13 

A. Yeah. Something seems to suggest that there may have been 

14 

an envelope. I don't remember the size of an envelope, how I 

01:59 15 

got the envelope, or anything about it. 

16 

Q. Do you recall sending Rhonda Danos over to get the 

17 

envelope? 

18 

A. Rhonda has gone to Jake and Bob's office on numerous 

19 

occasions. I don't even know if she went in '99. 

02:00 20 

Q. Judge, I know 1999 was almost a decade ago; but if you 

21 

received an envelope from lawyers — a sealed envelope that had 

22 

a couple thousand dollars cash in it, do you think you would 

23 

remember that? 

24 

A. That's what I'm saying. I don't know if it was a sealed 

02:00 25 

envelope, a bank envelope, or what. 
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: 0 0 1 

Q. Okay. Let me — 

2 

JUDGE LAKE: Wait a second. Is it the nature of the 

3 

envelope you're disputing? 


THE WITNESS: No. Money was received in envelope. 

32:00 5 

JUDGE LAKE: And had cash in it? 

6 

THE WITNESS: Yes, sir. 

7 

JUDGE LAKE: And it was from Creely and/or — 

8 

THE WITNESS: Amato. 

9 

JUDGE LAKE: — Amato? 

0 2 : D 0 10 

THE WITNESS: Yes. 

11 

JUDGE LAKE: And it was used to pay for your son's 

12 

wedding? 

13 

THE WITNESS: To help defray the cost, yeah. 

14 

JUDGE LAKE: And was used — 

02:00 15 

THE WITNESS: They loaned — my impression was it was 

16 

a loan. 

17 

JUDGE LAKE: And would you dispute that the amount was 

18 

$2,000? 

19 

THE WITNESS: I don't have any basis to dispute it. 

01:05 20 

JUDGE LAKE: All right. Thank you. 

21 

BY MR. FINDER: 

22 

Q. Your impression was that it was a loan was what you just 

23 

said, correct? 

24 

A. Yes. 

02:00 25 

Q. Did you ever pay back the loan? 
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A. No, I didn't. I declared bankruptcy in 2001; and, of 

2 

course, I didn't list it. 

3 

Q. But it wasn't listed as paid — 

4 

A. No, it wasn't listed. 

02:01 5 

Q. So, did you ever pay back the loan — 

6 

A. No. 

1 

Q. — was my question. 

8 

A. No. 

9 

Q. Then, it was income. Is that right? 

02:01 10 

A. You're saying it's income. If that’s what the rules 

11 

provide — 

12 

Q. Sir, I don't say anything. I'm asking you a question. 

13 

If it’s a loan and it's not paid back, you're a 

14 

federal judge, you know some law — 

02:01 15 

A. It's income. 

16 

Q. — it’s income, right? 

17 

A. All right. 

18 

Q. But it was never reported on your tax returns, was it? 

19 

A. No, it was not. 

02:01 20 

Q. It was never reported on the judicial disclosure form under 

21 

"Other Income, " was it? 

22 

A. No. 

23 

Q. Let’s talk about the bachelor party. 

24 

A. All right. 

02:01 25 

Q. In approximately May of 1999, your son Timmy was going to 
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. C 1 1 

get married that summer, correct? 

2 

A . Right . 

3 

Q. And Rhonda, I believe, even helped with the arrangements 

4 

for a party, for you, some of your lawyer and non-lawyer 

02:01 5 

friends, and Timmy to go to Las Vegas, correct? 

6 

I believe you stayed at New York-New York? 

7 

A. No. I believe we stayed at Caesars. 

8 

Q. Was it Caesars? Maybe it was just the ride at New York-New 

9 

York. There was a picture taken. Do you remember that? 

02:02 10 

A. Yeah, there was a — some kind of amusement there. 

11 

Q. Now, lawyers paid for you to go, did they not? They gave 

12 

you money to go on that trip, did they not? 

13 

A. I believe the allegations are that there was a ticket that 

14 

Forstall had purchased at some point, that I used. 

02:02 15 

Q. Mr. Forstall is Chip Forstall, right? 

16 

A. Right. 

17 

Q. He gave you a ticket; and then he ended up not going, 

18 

correct? 

19 

A. Not for this trip. This was another trip. 

02:02 20 

Q. Okay. The other trip was to San Francisco, I believe; and 

21 

he didn’t go? 

22 

A. None of us went. 

23 

Q. Okay. But you had the ticket? 

24 

A. Right. 

02:02 25 

Q. And you used that ticket, you’re saying, to go to 
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Las Vegas? 

2 

A. I may have. 

3 

Q. Well, once you get to Las Vegas, you have to stay in a 

4 

room, right? 

02:03 5 

A. Right. 

6 

Q. You didn't pay for the room, did you? 

7 

A. It appears I did not. 

8 

Q. And do you know who paid for it? 

9 

A. It appears Mr. Creely paid for it. 

02:02 10 

Q. Mr. Creely, that's right. 

'll 

Now, that was over a period of approximately four 

12 

days, as I recall, from the records? 

13 

A. Three or four. 

14 

Q. Three or four. 

02:03 15 

That exceeded $250 total for the room, correct? 

16 

A. Yeah. 

17 

Q. Did that ever appear on your judicial — 

18 

A. No, it did not. 

19 

Q. — your form that you file with the administrative office? 

02:03 20 

A. No, it did not. 

21 

Q. It did not. 

22 

Although you considered that a gift, correct? 

23 

A. Yeah, it was a gift. I mean, Creely got there before we 

24 

all did. I know he checked me in. 

02:03 25 

Q. And it wasn't just for you. It was also for Timmy? 


Cheryl! K. Barron, C5R CM, FCRR 


713.250.5585 



1665 


141 


: 0 3 1 

A. What? 

2 

Q. Timmy stayed for free? 

3 

A. Not because of Mr. Creely. 

4 

Q. Well, somebody paid for Timmy, right? 

02:03 5 

A. I went down and asked the casino to comp their room, and I 

6 

think they did. 

7 

Q. So, if — so, it's your testimony here today it was not 

8 

Mr. Creely or one of your other friends that picked up the tab 

9 

for his room? 

02:03 10 

A. Not that I — for Tinny 's room? 

11 

Q. For Timmy. 

12 

A. No, sir, not that I'm aware of. 

13 

I'm trying to remember who was in that room. 

14 

Probably all my sons were in that room. 

02:04 15 

Q. And when you were in Las Vegas, you had to eat? 

16 

A. Yes. 

17 

Q. And you didn't just eat in the hotel you were staying at; 

18 

you ate in other places, too, correct? 

19 

A. We had one outside meal that I can recall. 

02:04 20 

Q. But you didn't pay for that meal, did you? 

21 

A. No, I did not. 

22 

Q. Who paid for it? 

23 

A. A variety — I think Creely did and maybe some other people 

24 

picked up various portions. 

02:04 25 

Q. But the bottom line is that wasn't comped? 
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A. That was not comped. 

2 

Q. And when I say "comped," I'm talking about complimentary — 

3 

A. No. 

1 

Q. — where a hotel — 

0 2 : 0 4 5 

A. No. 

6 

Q. — would pick up the fee, correct? 

7 

A. No. 

B 

Q. And nothing from that trip to Las Vegas, for you and your 

9 

sons — who was your other son, by the way, that went? 

02:04 10 

A. Michael. 

11 

Q. Michael . 

12 

Nothing that went to you or your two children, in 

13 

your immediate family, was ever reported under a judicial 

11 

disclosure form, correct? 

02:05 15 

A. No, sir. 

16 

JUD3E BENAVIDES: How old were the children at that 

17 

time? 

18 

MR. FINDER: I'm sorry? 

19 

JUDGE BENAVIDES: How old were the boys at that time? 

02:05 20 

THE WITNESS: Give me a second, Judge. '99? 

21 

JUDGE BENAVIDES: Oh, let me ask — 

22 

THE WITNESS: 28, 26, and 23. 

23 

JUDGE BENAVIDES: Okay. They weren't dependents 

21 

living at home? 

D2.-0S 25 

THE WITNESS: Oh, no, sir. 
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JUDGE BENAVIDES: All right. 

JUDGE LAKE: Did Mr. Creely or Mr.. Amato or the other 
attorneys reimburse the casino for any gambling losses you had, 
Judge? 

THE WITNESS: Absolutely not. 

BY MR. FINDER: 

Q. Let me jump ahead, then, in light of that question. On 
Exhibit 48 — I believe it's 48 — yeah. Bates Number 997, 998, 
the records from Caesar — I believe that is from Caesars 
Palace. 

A. All right. 

Q. May 20th, 1999, that's when you were in Las Vegas for the 
bachelor party, correct? 

A. I believe so. 

Q. Okay. Well — 

A. May — 1 know we went '99. It's before the wedding. 

That's the right date. 

Q. I mean — 

A. It's before the wedding. 

Q. For the record, that's your name, correct? 

A. Right. 

Q. And that's the city where you live, correct? 

A. Right. 

Q. And were you also there in October of '99? 

A. Certainly appears that I was. 
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Q. Okay. Well, let's talk about May. 

2 

A. All right. 

3 

Q. May 20th, 1999, looks like gambling losses of $1200, 

4 

correct? 

02:06 5 

MR. FINDER: And we’re going to follow up with a 

6 

summary witness on this, but I wanted to jump ahead. 

7 

JUDGE BENAVIDES: I don’t know if you got a response 

8 

to that last question. 

9 

MR. FINDER: I'm going to clarify it with the next 

02:07 10 

page. 

■ 11 

BY MR. FINDER: 

12 

Q. In all fairness, since — I should have asked you this 

13 

question. Judge. Forgive me. 

14 

A. All right. 

02:07 15 

Q. Have you ever seen this record before? 

16 

A. If it’s one of the exhibits, I know you sent it to me. 

17 

Q. Yes. It’s from Exhibit 48. 

18 

A. Okay. But I don’t recall — I didn't look at it. If you 

19 

sent it to me. I’ve got it. 

02:07 20 

Q. Okay. The very next page, Bates Number 998 — 

21 

A. All right. 

22 

Q. — the same exhibit, 48 — 

23 

A . Fine . 

24 

Q. — it shows from the period May 20 to May 22. And on the 

02:07 25 

prior page, we were talking about May 20. So, that's 
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1 

consistent, correct? 



2 

A. 

All right. All right. 



3 

Q. 

"Win/loss," and it shows negative - 

— or 

1,200 with a minus 

4 

sign, correct? 



5 

A. 

Yeah. 



6 

Q. 

Would that suggest to you that’s a 

loss 

of $1200? 

7 

A. 

It appears to be. 



8 

Q. 

Okay. 



9 

A. 

Okay. Wait. Let me just see something. 


10 


Okay. All right. 



11 

Q. 

For the record, that's the number. 

"998' 


12 

A. 

Yeah. 



13 

Q. 

Now, as you said, you were only in 

Las Vegas for about 

14 

three or four days, right? 



15 

A. 

Yeah. 



16 

Q. 

Okay. Let's look at your Fidelity Bank 

statement for 

17 

May 

25th. Shows a deposit of $5,000? 



18 

A. 

Correct . 



19 

0- 

Was that — were those winnings? 



20 

A. 

They were. 




Q. So, you won at some casino, even though it wasn't the one 
we just looked at? 

A. I was able to bring that much money home, but it was still 
owed on credit cards. So, I — when you say it was a winning, 
I basically broke even when you added it all up. 
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Q. So, let's get this straight. You've — your amended 
petition was filed — or your bankruptcy, was filed in 2000. 
About six months — or nine months, perhaps, before that, you 
were in Las Vegas, gambling, and you came back with $5, 000 
after you lost about 1200 at a different casino, correct? 

A. I donft know if it's a different casino. 

Q. It could have been the same one? 

A. Could have been the same one. 

Q. Well, but the records don't show winnings, do they? 

A. You know — well, when you're playing at a table and 
winning, casinos do not traditionally keep track of that. 

That trip, if you have those records, I think 
would probably establish that the markers I signed on the very 
first night there were paid off that very same day; but they 
don't show the — how the money was given out. They just don't 
do it that way. That's between the casinos and how they 
transact business. You're not given a 1099. 

So, all I can tell you is I did win. 

Q. So, it's your testimony that that money, the 5,000, was 
from gaming; it wasn't from lawyers or friends? 

A. Came from no one. 

Q. Okay. 

JUDGE BENAVIDES: What was the difference? 3800, 

roughly? 

MR. FINDER: Yes, sir. 
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BY MR. FINDER: 

2 

Q. Judge, do you remember a case called "Lil jeberg"? 

3 

A. I do. 

4 

Q. Very conplex litigation, wasn't it? 

02:10 5 

A. I would say. 

6 

Q. As a matter of fact, before you got it, I think it went 

7 

through several district judges. 

8 

A. Oh, it went through a bunch of different judges. 

9 

Q. And, then, one day it ended up in your court; and you were 

02:10 10 

ultimately the trial judge, correct? 

11 

A. Right. 

12 

Q. That lawsuit, sir, was filed — well, let's not guess. 

13 

Let me show you what's been marked as Exhibit 82. 

14 

Do you recognize this as the docket sheet for Liljeberg? 

02:11 15 

A. Exhibit 82. 

16 

Q. That's what I have up on the screen. 

17 

A. Yeah, that would be the docket sheet, which seems to 

18 

indicate it was filed in '93. 

19 

Q. What did 1 say? 

02:11 20 

A. May — 

21 

Q. I'm sorry. June 1, 1993. What did I say? 

22 

A. 1 don't know. 

23 

Q. I thought you — 

24 

A. No, no. 

02:11 25 

Q. — said I misspoke. 
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„.n 1 

Okay. Does this appear to be the docket sheet? 

2 

I'm happy to show it to you. 

3 

A. Yeah, it appears to be the docket sheet. 

4 

Q. All right. Let's look at the some of the lawyers on there. 

02:11 5 

We already talked about this gentleman, Joe — Joseph Mole — 

6 

A. Right. 

7 

Q. — correct? 

8 

A. Right. 

9 

Q. And Don Gardner? 

02:11 10 

A. Right. 

11 

Q. Now, Don Gardner, as you said, as far as you know, isn’t a 

12 

federal court practitioner? 

13 

A. No, as far as I know. 

14 

Q. And this is a complex case? 

02:11 15 

A. Very complex. 

16 

Q. But he's your buddy and he's appearing for the plaintiff, 

17 

correct? 

18 

A. Correct. 

19 

Q. Let's look at some of the defense lawyers. 

02:11 20 

MR. WOODS: Appearing for the defense. 

21 

MR. FINDER: "Plaintiff, Lifemark." 

22 

MR. WOODS: Okay. 

23 

BY MR. FINDER: 

24 

Q. For the defendant in Liljeberg — on — this docket sheet 

02:12 25 

says "Defendant Liljeberg, " correct? 
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i 

A. 

Right. 



2 

Q. 

Jacob Amato? 



3 

A. 

Right. 



4 

Q. 

Who was — unlike his partner Mr. Creely, who 

did MDL 

02:12 

5 

cases, Mr. Amato typically didn't do this kind of 

case, did he? 


6 

A. 

I would think that's correct. 



7 

Q. 

You don't think I'm correct? 



8 

A. 

No. I would think that was correct. 



9 

Q. 

Oh, forgive me . 


02:12 

10 


Lenny Levenson? 



11 

A. 

Correct . 



12 

Q. 

Also not typically trying these type of cases 

in federal 


13 

court, correct? 



14 

A. 

He — maybe not federal court, but he did some fairly 

02:12 

15 

complex litigation. 



16 

Q. 

Both of whom are your friends, correct? 



17 

A. 

Absolutely. 



18 

Q. 

And I believe, according to the docket sheet, 

the case was 


19 

originally filed June 1, 1993. That's what it says, right? 

02:12 

20 

A. 

That's what it says. 



21 

Q. 

June 1, 1993. 



22 

A. 

All right. 



23 

Q. 

Now, let's jump ahead to September 19th, 1996. 

The case 


24 

has 

been around for two years, right? 


02:13 

25 

A. 

Right. 



CheryJI K. Barron, CSfi, CM, FCRfi 


713 . 250.5585 



1674 


150 


,,.13 1 

Q. Motion by Party Liljeberg to bring in, among the following 

2 

attorneys, Jacob Amato and Lenny Levenson, correct? 

3 

A. Right. 

4 

Q. You’re the judge at this point, right? 

02:13 5 

A. Right. 

6 

Q. And you allow them in? 

7 

A. Yeah. 

8 

Q. Okay. I skipped one-. 

9 

Let's go back to April 1th, 1996. Lifemark 

02:13 10 

brings in Joe Mole — 

11 

A. All right. 

12 

Q. — to be one of their lawyers, right? 

13 

A. Yeah, right. 

14 

JUDGE BENAVIDES: What was the name? Was that Mole? 

02:13 15 

MR. FINDER: M-O-L-E, Joe Mole, Joseph Mole. 

16 

BY MR. FINDER: 

17 

Q. Then, on September 12th — and I think we covered this on 

18 

September 19th, but on September 12th it looks like St. Jude 

19 

Hospital brings in Lenny Levenson, correct? 

02:13 20 

A. Right. 

21 

Q. But St. Jude was affiliated with Liljeberg, right? 

22 

A. I believe that's correct. 

23 

Q. And that's why a week later, on September 19th, Levenson is 

24 

joined by Jake Amato, right? 

02:13 25 

A . Yeah . 
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; i 1 1 Q. Okay. Both of whom I believe you said typically wouldn't 

2 be in this kind of case. 

3 A. I'm not saying Levenson wouldn't, but Amato typically would 

4 not be in this kind of case. Not that he didn’t have the 

02:14 5 capacity, he just typically wouldn't be in this kind of case. 

6 Q. Okay. Then October 2nd, 1996 — 

7 A. All right. 

8 Q. — Plaintiff Lifemark files a motion to recuse you, 

9 correct? 

02:15 10 A. Right. 

11 Q. And that is scheduled for a hearing, if I'm reading this 

12 docket order right, on October 16th, 1996, correct? 

13 A. Correct. 

14 Q. All right. Frankly, I can't figure out what day you heard 

02:15 15 the motion to recuse. Maybe it was by submission. But it 

16 looks like on October 17th — on — I'm sorry. October 17th 

17 the hearing was held. 

18 You deny Lifemark's motion to recuse, correct? 

19 A. Right. 

52:15 20 Q. I'm sorry? 

21 A. Yes. 

22 Q. All right. After Lifemark loses — well after — on 

23 March 11th, 1997, they bring in your other friend, Don Gardner, 

24 right? 

02:15 25 A. Correct. 
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Q. Who also, as I believe you testified before, typically 
wouldn't be in this kind of case? 

A. Absolutely. 

Q. He’s a divorce lawyer, right? 

A. Right. 

Q. Or family lawyer. I don't mean to disparage any area — 
kind of practice. 

A. Call him a divorce lawyer. 

Q. Okay. I'm only saying what he calls himself. 

A. I understand. 

Q. And did you think it was unusual for lawyers that don't 
typically practice in this kind of complex litigation to, all 
of- a sudden, appear before you? 

A. Yeah, sure do. 

Q. Did that concern you or trouble you? 

A. No, only to the extent that somebody thought they needed to 
bring somebody else in. 

Q. Well, did you ever bring it to the attention of any party 
that, "Hey, guys, here's — here's Amato and Creely. They’ve 
given me money in the past. I want you to know about that 
because under the canons of ethics I'm supposed to avoid the 
appearance of impropriety and tell you about these kind of 
things and recuse myself if the parties have an objection"? 

A. I didn't do that. 

Q. So, looks like Mr. Mole, on behalf of Lifemark, brings in 
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'n 1 

Don Gardner to kind of even the playing field, so to speak, 

2 

correct? 

3 

A. That's — 

4 

Q. For whatever reason he had, he brought in Mr. Gardner, 

02:17 5 

right? 

6 

A . Correct . 

7 

Q. Because he's already lost the recusal motion, right? 

8 

A. I don't know if that’s why, but he — he brought him in. 

9 

Q. Well, it followed the recusal? 

02:17 10 

A. It followed the recusal. 

11 

Q. Now, we have a non-jury trial, a bench trial, correct? 

12 

A . Yeah . 

13 

Q. And that starts June 16th, 1997? 

14 

A. Right. 

02:17 15 

Q. And that's some years after this lawsuit has been filed, 

16 

correct? 

17 

A. Yeah. 

18 

Q. Moving ahead to April 26th — tried June 16th, and it looks 

19 

like the trial went, according to — if I'm reading this right, 

02:17 20 

Smoothman — 

21 

A. It ran on for a period of time. 

22 

Q. At least until July 23rd, 1997, correct, because it says, 

23 

"matter taken under submission" — 

24 

A. Yes. Yes. 

02:18 25 

Q. — 1997. And judgment was not rendered until April 26, 
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2000, if I'm reading this right — 

A. You're reading correctly. 

Q. — when you had your findings of fact, conclusions of law? 
A. Right. 

Q. Not to beat a dead horse, Judge Porteous, but you've told 
this panel that Amato and Creely have given you money, although 
you can't remember specifics, and you think that Gardner has 
given you money, but that was not disclosed to any of the other 
lawyers in this case, correct? 

A. That was not. 

Q. Lenny Levenson — I’m sorry. 

Don Gardner was — you stood up at his wedding, 

correct? 

A. I went to his wedding. I don't know if I was in it; but, 
yeah, I went to his wedding. 

Q. And you're the godfather of his daughter — one of his 
daughters, right? 

A . Uh-huh . 

Q. And, Judge Porteous, as we just looked on the docket sheet, 
Liljeberg was pending in 19 — in May, June, 1999 — 

A. It was. 

Q. — when you went to Vegas courtesy of Creely and others and 
when you got an envelope, whether it's a banker's envelope or 
manila, some kind of envelope from the Creely-Amato law firm, 
right? 
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A. Yes, sir, it was pending. 

Q. That was during the pendency of that lawsuit? 

A. Right. 

Q. You didn't tell anybody about that, did you? 

A. I did not. 

MR. FINDER: May I have a moment to confer with my 
co-counsel? 

CHIEF JUDGE JONES: Sure. 
fSotto voce discussion between counsel) 

MR. FINDER: Judge, may we — Judges — excuse me — 
may we have a ten minute break? 

CHIEF JUDGE JONES: Yes. 

MR. FINDER: Thank you. 

CHIEF JUDGE JONES: Sure. Ten minutes? 

THE WITNESS: I -- at 2:30? I mean — 

CHIEF JUDGE JONES: Yes, till 2:30. 

THE WITNESS: Okay. 

CHIEF JUDGE JONES: Thank you. 

(Recess taken from 2:20 p.m. to 2:35 p.m.) 

MR. WOODS: We're excusing Claude Lightfoot from our 
witness list, but Judge Porteous may want to call him; so, he's 
going to be on call for — 

MR. WINSBERG: We'll be available if there’s any need. 
CHIEF JUDGE JONES: All right. 

MR. WOODS: And we are also excusing Don Gardner. 
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JUDGE LAKE; I want to ask — may I ask Judge Porteous 

2 

a question about Mr. Gardner? 

3 

MR. WOODS: Yes, your Honor. I think Mr. Finder was 

4 

going to finish up; and then we were going to allow him to 

02:36 5 

either testify or for you-all to ask questions, however — what 

6 

procedure do you want to follow? 

7 

JUDGE LAKE; Let me just ask him a question. 

8 

Judge Porteous, during the Liljeberg case, while 

9 

you were assigned to the case, did Mr. Gardner give you any 

02:36 10 

money or give you any consideration of any type, in the form of 

11 

expenses for trips or anything of that nature? 

12 

THE WITNESS: No, Judge, not to my recollection, he 

13 

did not. Now, the bachelor party, of course, being at the same 

14 

time, I'm not saying that when we were in Vegas he didn't buy a 

02:36 15 

round of drinks or something; but to the best of my knowledge, 

16 

no. 

17 

JUDGE LAKE: Okay. So, other than the bachelor party. 

18 

you don’t recall Gardner giving you anything of value during 

19 

the pendency of the Liljeberg case? 

02:37 20 

THF. WITNESS: No, I do not, Judge. 

21 

JUDGE LAKE: Thank you. 

22 

THE WITNESS: He and I have been friends for a long — 

23 

JUDGE BENAVIDES: And you're fixing to let Gardner 

24 

leave? 

0 2:37 25 

MR. WOODS: Yes, your Honor. 
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JUDGE BENAVIDES: What do we have with respect to 
Gardner's role, if any, in the bachelor party and the time 
period for that? 

MR. WOODS: Merely the fact that he attended, 
your Honor. We have no testimony from Gardner that he gave him 
money during that period of time. 

JUDGE BENAVIDES: During the time that he was 
associated with the Liljeberg case? 

MR. WOODS: Yes, your Honor. Yes, your Honor. 

MR. FINDER: All right. May I finish up now? 

JUDGE LAKE: Yes. 

BY MR. FINDER: 

Q, Judge Porteous, I showed you Exhibit 80 when we started off 
this morning — 

A. You did. 

Q. — your oath. Do you feel you have given true faith and 
allegiance to the United States since you’ve been a United 
States District Judge? 

A. Yes, because I've been fair and impartial in every 
proceeding that comes before me. 

MR. FINDER: No further questions of the witness. 

CHIEF JUDGE JONES: Are you going to ask some more 
questions about the casino markers? 

MR. FINDER: About what, your Honor? 

CHIEF JUDGE JONES: Are you going to ask more 
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questions about the casino markers? 

MR. WOODS: We're going to have a witness testify 
about those. 

MR. FINDER: Not o£ this witness, but we are going to 
ask more questions of other witnesses. 

CHIEF JUDGE JONES: Okay. 

Judge Porteous, if you had all this to do over 
again, would you have filed different financial disclosure 
statements? 

THE WITNESS: Likely, Judge. I mean, maybe now in 
hindsight some of it was — should have been included. The 
debt was — the failure to list the correct debt, that was 
right after the bankruptcy. It was like the end of the world. 

1 mean, my wife was nervous, a wreck, upset. My finances were 
all over the paper. Everybody in America knew my finances. It 
was just inadvertence, not any intent to hide my finances. 

Hell, they were part of the bankruptcy record. 
They were all over the newspaper. 

JUDGE BENAVIDES: All right. The letter from 
Lightfoot to the creditors made specific reference to the 
exclusion of the — to exclude this bank with the $5,000 loan. 
Why was there a specific reference to exclude them from those 
unsecured creditors that you and Lightfoot were seeking a 
workout agreement with? 

THE WITNESS: Buddy Butler, as I said before, was — 
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is and was a friend of mine. To the extent possible, X wanted 
to try and pay Buddy back all of his money. 

JUDGE BENAVIDES: So, you don’t, then, disagree 
that — that this bank was not put — or reported in your 
bankruptcy proceeding as an unsecured creditor, that that was 
purposefully done? 

It was done because you wanted to take care of 
what you thought was an obligation to a good friend; but there 
was a specific, conscious decision to exclude it from — 
exclude them as — from your list of unsecured creditors? 

THE WITNESS: No, no, not from my ultimate list of 
unsecured creditors. They were listed as — when I filed the 
bankruptcy. But in the potential attempt to avoid bankruptcy, 
Claude Lightfoot attempted to work out payoffs with all of 
these creditors where I would pay them X percentage, but I was 
omitting Regions from that. 

JUDGE BENAVIDES: You conscious — it seems like there 
was a conscious desire in the workout agreements not to include 
the bank with the $5,000 loan to it. 

THE WITNESS: That's correct. 

JUDGE BENAVIDES: And then — and, then, there was a 
provision, with respect to payments made prior to the 
bankruptcy filing, which would have been — which would have 
shown that — well, it's kind of like they weren't there but 
they — did you actually pay them off? 
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Actually, they wound up not protected, right, 
with the rest of the unsecured creditors? 

THE WITNESS: Who is that, Judge? 

CHIEF JUDGE JONES: The Regions Bank. 

JUDGE BENAVIDES: Regions Bank. 

THE WITNESS: They were always an unsecured creditor. 

JUDGE BENAVIDES: And you're saying that every 
application that you've had, everything that you had in the — 
in the bankruptcy court listed the bank? 

THE WITNESS: Oh, in the bankruptcy court? 

Absolutely. 

CHIEF JUDGE JONES: I guess what rings a bit hollow — 
and maybe you can comment on this, because it's not quite a 
question. But you say you thought — were thinking you wanted 
to treat your friend fairly. Well, you didn't write down the 
Fleet Credit Card, and that got paid off so you could maintain 
that while the bankruptcy was going on. And, then, you also 
continued to pay off some of the gambling debts. But you could 
have — you could have excluded Fleet and paid that one on the 
side, too, even though that wouldn't be standard bankruptcy. 

THE WITNESS: Judge, I've read Mr. Lightfoot's grand 
jury testimony; and I see that Fleet was paid off. I see that. 

CHIEF JUDGE JONES: By your secretary. 

THE WITNESS: Yeah, it appears it was paid by my 
secretary. It was. That is a card — it was my wife's card. 
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My understanding — 

JUDGE BENAVIDES: Did you — 

THE WITNESS: My understanding was all the cards were 
torn up. I did not know she had kept that card active until 
well after the fact. And that is something she should not have 
done, but she did. And I’ve got no defense for her, but she 
did. 

JUDGE BENAVIDES: Who is that that shouldn't have done 

that? 

THE WITNESS: My wife. 

JUDGE BENAVIDES: Not the secretary? It wasn't the 
secretary that shouldn't have paid it? 

THE WITNESS: No, I’m not talking about the payment. 
I'm talking about the use of the card thereafter, Judge. 

That is just something I regret her doing. As 
you can tell, it had some casino charges on it, probably 
several. I don't know when that card was ultimately ended. 

But I thought she had torn up and cut up all the cards, but 
that apparently did not happen. 

CHIEF JUDGE JONES: So, she paid that with her 
separate income? 

THE WITNESS: I don't know how it got paid, Judge. It 
probably came out of my checking — most of the times checks 
written on my checking account — I know you-all find this 
incredible but — I may have some checks there that I signed, 
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but the — my wife dealt with paying the bills. So, I just — 

CHIEF JUDGE JONES: That's not what Rhonda Danos said. 

THE WITNESS: My home bills, my wife — all you had — 
I'm sure they have the checks. You'll find that her name 
appears on 90 percent of them. So, I don't know what Rhonda 
Danos may say about that. 

JUDGE BENAVIDES: Well, how would — how would 
Ms. Danos — I'm just trying to understand. If your wife 
normally took care of those type of bills, how would have Danos 
been authorized or why she would — why would she have paid 
that bill? 

THE WITNESS: I don't — I didn't know that — till I 
just saw it, I didn't realize it happened. I don't know. 

Judge. I can't give you an answer. I'm just being 
straightforward with you. I can't tell you why. I don't know. 

What I would like to do is make a statement in 
response to that, but I'd rather wait till they complete their 
case before I do that. 

CHIEF JUDGE JONES: That's fine. 

THE WITNESS: Okay? 

CHIEF JUDGE JONES: Yes. 

MR. WOODS: Our next witness is Joseph Mole, and 
Robert Creely and Amato are on their way. They were ten 
minutes away, and they were called five minutes ago. So, 
they — those are our next three witness. 
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JUDGE BENAVIDES: Mole will be a short witness? 

MR. WOODS: Joseph Mole will be a very short witness, 
your Honor. 

And I have offered — based on Judge Porteous' 
testimony, I have offered whether or not he wants to stipulate 
to the grand jury testimony of Creely and Amato — and I think 
he wanted to consider that — in lieu of — in lieu of their 
testimony. 

JUDGE LAKE: Why don't you call Mr. Mole, then? 

MR. WOODS: Yes, sir. He's just right here in the 
hall. It will just take a moment. 

Will you ask Mr. Mole in Room 201 to come in? 

(Witness being summoned to the stand) 

CHIEF JUDGE JONES: Is Ms. Danos coming on as a 

witness? 

MR. WOODS: Yes, your Honor. 

Mr. Mole, if you would, come up here, sir. 

The witness is going to be seated here. 

And that's his counsel, Pat Fanning, that is with 
him, your Honor. He’s seated back there. 

JUDGE LAKE: Raise your right hand. 

Do you solemnly swear that the testimony that you 
shall give in this proceeding will be the truth, the whole 
truth, and nothing but the truth, so help you God? 

THE WITNESS: I so swear. 
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we'll take a ten-minute break. Then you can ask questions. 

JUDGE PORTEOUS : Thank you. 

JUDGE LAKE: Are you through — are you through with 
the witness. Judge Porteous? 1 thought you were. 

JUDGE PORTEOUS: Well, I thought that's what — I'm 
finished with the witness. 

JUDGE LAKE: Okay''. 

JUDGE PORTEOUS: May I ask a question? 

CHIEF JUDGE JONES: Yes. 

JUDGE PORTEOUS: I intended to call — well, first, do 
you want to get into the stipulations? 

MR. WOODS: Sure. 

Judge Porteous has agreed to stipulate to the 
grand jury testimony of Leonard Levenson and Chip Forstall 
rather than we calling them as witnesses. And I believe he’s 
agreed also to stipulate to the 302, or the FBI memorandum of 
interview, of SJ Beaulieu. 

JUDGE PORTEOUS: With attached correspondence. 

MR. WOODS: And with attached correspondence. Rather 
than us calling Beaulieu, the trustee. 

JUDGE PORTEOUS: I was just trying to make inquiry — 

I do have a couple of witnesses I would like to call, but I 
don't know when to possibly tell these folks to be available. 

MR. WOODS: Our plan is to put on Jerry Fink next to 
get into similar records; and we hope to do that within, you 
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And Judge Porteous has some objections he wants 
to raise as to the grand jury testimony. 

CHIEF JUDGE JONES: All right. 

JUDGE LAKE: So, 1 through 96, you're offering? 

MR. WOODS: Yes, your Honor. 

JUDGE PORTEOUS: Only two objections in general. One 
is to the admissibility of those grand jury transcripts. 

People have come in and testified. Now, the ones that are 
stipulated to, obviously they’ll go in, Mr. Levenson — 

MR. WOODS: Forstall . 

JUDGE PORTEOUS: — Forstall, and Mr. Beaulieu, which 
is a 302. But the others, I would object to. They clearly are 
hearsay, and they were not subject to cross-examination. 

And on 91 through 96, which are the summaries, I 
would like the underlying documentation, the forms and stuff, 
made part of the record. 

MR. WOODS: We have no objection to that. He's 
speaking of the exhibits against the wall, which are on a 
separate exhibit list that's been provided, called "Underlying 
Documents." We have no objection to those being admitted into 
evidence . 

JUDGE LAKE: Where do you intend to keep — to lodge 
the universe of admitted documents for purposes of the record? 

MR. WOODS: I presume it's going to have to be here, 
in the Fifth Circuit somewhere, your Honor. 


Cberyll K Barron, CSR, CM, FCRR 


7i3.Z50.5585 



1690 


3n Senate of ®ntteb Stalest 

Sitting as a Court of Impeachment 

) 

) 

) 

) 

) 

) 

JUDGE G. THOMAS PORTEOUS, JR.’S OBJECTION TO THE HOUSE OF 
REPRESENTATIVES’ NOTICE OF INTENT TO INTRODUCE AT TRIAL HIS 
TESTIMONY BEFORE THE FIFTH CIRCUIT SPECIAL COMMITTEE 

NOW BEFORE THE SENATE, comes respondent, the Honorable G. Thomas 
Porteous, Jr., a Judge of the United States District Court for the Eastern District of Louisiana, by 
and through counsel, and files this Objection to the House of Representatives’ Notice of Intent to 
Introduce at Trial Judge Porteous’s Testimony Before the Fifth Circuit Special Committee (the 
“Notice of Intent”). 

INTRODUCTION 

This is the first time in United States history that an official has been impeached after 
testifying under a grant of immunity. Judge Porteous testified under a grant of statutory 
immunity before the Judicial Conference of the Fifth Circuit about matters related to this 
impeachment proceeding. In that very Fifth Circuit proceeding. Judge Porteous was assured by 
Judge Benavides, a member of the Special Committee hearing panel, that none of his testimony 
could be used against him in satisfaction of the Fifth Amendment to the Constitution. See 
Exhibit 1 to Judge Porteous’s Motion to Exclude Immunized Testimony (filed July 21, 2010) 
(hereinafter “Ex. 1”) (Transcript of Judge Porteous's testimony before the Fifth Circuit). He also 
received confirmation of this guarantee from the Judicial Council’s appointed special counsel, 
Larry Finder. See id. at 47. Despite these guarantees, the House now proposes to Judge 


In re: 

Impeachment of G. Thomas Porteous, Jr., 
United States District Judge for the 
Eastern District of Louisiana 
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Porteous’s own testimony, provided under immunity, against him as a basis for his removal from 
office. The House’s proposed use of this immunized testimony is contrary to all basic concepts 
of due process, degrades the constitutional process and tarnishes the image of the United States 
Senate. It premises a constitutional process of removal on the violation of fundamental 
constitutional rights. 

BACKGROUND 

After eight years of investigations in which various judges and lawyers were investigated 
(including Judge Porteous), the Department of Justice (“DOJ”) determined that it did not have 
evidence that would warrant bringing criminal charges against Judge Porteous. Instead, the DOJ 
filed a complaint with the Judicial Council of the Fifth Circuit. The Fifth Circuit Judicial 
Council (the “Fifth Circuit”) convened a Special Investigatory Committee to review the DOJ’s 
allegations against Judge Porteous. The Fifth Circuit subsequently appointed a three-judge panel 
to hold a hearing on Monday, October 29, 2007, chaired by Chief Judge Edith Jones. The 
hearing was held over the strenuous objections of Judge Porteous (representing himself at the 
time) who was deprived of the very rights that he and every other judge grant to all criminal 
defendants in a Federal court. 

Judge Porteous was justifiably concerned about the manner in which the Fifth Circuit 
compelled his testimony with a grant of immunity under 18 U.S.C. §§ 6002 and 6003. See Ex. 1 
at 32-34. Remarkably, Chief Judge Jones required Judge Porteous to testify before he had 
received the actual order granting him immunity and before he could even review the extent of 
the immunity granted. At the hearing, Ron Woods, appointed as co-counsel for the Fifth Circuit, 
admitted to Judge Jones that Judge Porteous did not receive the order before the hearing — 
despite the fact that the order had been signed three weeks before the hearing. Id. at 33; see also 
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Exhibit 2 to Judge Porteous’s Motion to Exclude Immunized Testimony (filed July 21, 2010) 
(hereinafter "‘Ex. 2”) (October 5, 2007 Order granting Judge Porteous statutory immunity). 
Judge Porteous asked for a continuance so that he could review the order, correctly noting that 
witnesses are generally allowed to see immunity orders before testifying. See Ex. 1 at 34. Judge 
Jones, however, responded that “immunity is better than non immunity, sir. Continuance is 
denied. You may take the stand.” Id. Indeed, this manner of compelling testimony was so 
unclear and unusual that another member of the panel. Judge Benavides, felt the need to clarify 
that Judge Porteous was granted immunity and would not be testifying but for that grant of 
immunity. See id. at 46. In response, Larry Finder, co-counsel for the Judicial Council, agreed 
and made clear that the grant of statutory immunity is co-extensive with Judge Porteous’s Fifth 
Amendment right against self-incrimination. Id. at 47. 

ARGUMENT 

Judge Porteous testified in the Fifth Circuit proceeding only because he had received 
immunity to the full extent of his Fifth Amendment rights. Using his previously immunized 
testimony in this proceeding would violate Judge Porteous's fundamental rights under the Fifth 
Amendment of the United States Constitution, as well as the prior practices of the Senate. First, 
the Supreme Court has firmly established that the extent of statutory immunity is coextensive 
with the scope of the privilege against self-incrimination under the Fifth Amendment. Second, 
clear, unmistakable Supreme Court precedent establishes that the Fifth Amendment applies in 
civil proceedings such as this impeachment trial. Third, no written order by an appellate court 
judge can reduce the scope of Fifth Amendment protection below the floor set by the 
Constitution and the Supreme Court. Finally, the Flouse of Representatives’ reliance on the 
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admission of statements by Judge Claiborne in a prior impeachment trial is unavailing; those 
admissions were not of immunized testimony. 

I. Judge Porteous Only Testified Before the Fifth Circuit Because He Was Informed 
That His Immunity' Extended to the Full Extent of the Fifth Amendment. Which 
Applies in Impeachment Proceedings. 

The transcript of the Fifth Circuit proceedings clearly demonstrate that Judge Porteous 
was forced to testify after being informed of an immunity and compulsion order. He, Mr. Finder, 
and Judge Benavides all agreed that his testimony was compelled and entirely protected under 
the Fifth Amendment. See Ex. 1 at 46-47. This belief was premised upon the Supreme Court’s 
declaration that it is only constitutional to compel testimony when the witness has been afforded 
all of the protections of the Fifth Amendment. As the Supreme Court held in Kastigar v. United 
States , 406 U.S. 441 (1972), statutory immunity “from use and derivative use is coextensive with 
the scope of the privilege against self-incrimination.” Id. at 453. 

The Senate has always structured impeachment proceedings on federal standards and 
constitutional protections apply to such proceedings. Indeed, federal courts and Chairman 
McCaskill agree that impeached officials enjoy the protections of the Due Process Clause of the 
Fifth Amendment in impeachment trials. As one federal court has stated, impeachment trials 
“must be conducted in keeping with the basic principles of due process that have been 
enunciated by the courts and ironically, by the Congress itself,” and “[f|aimess and due process 
must be the watchword whenever a branch of the United States government conducts a trial, 
whether it be in a criminal case, a civil case or a case of impeachment.” Hastings v. United 
States, 802 F. Supp. 490, 492, 504 (D.D.C. 1992), vacated, 988 F.2d 1280 (1993). Senator 
McCaskill acknowledged that that principle governs this case, stating that the “guiding force of 
this matter has to be due process.” See Rules and Administration Meeting of the Impeachment 
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Trial Committee Against Judge G. Thomas Porteous, Jr„ April 13, 2010.' In the same hearing. 
Senator Hatch agreed that “we must proceed with the utmost seriousness and dedication to 
fairness.” See id. In order to maintain that dedication to fairness, the Senate must respect Judge 
Porteous’s fundamental constitutional rights, including his Fifth Amendment rights. 

The Supreme Court has consistently held that respect for Fifth Amendment rights is 
appropriate and necessary not only in criminal cases but also in certain types of civil proceedings 
that share elements of criminal proceedings, such as proceedings that would deprive a person of 
things of value - such as his judicial office - because of acts he has allegedly taken. The 
Supreme Court has labeled such proceedings “criminal in nature” and has identified them as 
cases where the defendant stands to lose a property interest based on alleged misconduct. Thus, 
in Lees v. United States , 150 U.S. 476 (1893), the defendants faced $1,000 in civil penalties for 
violating an act of Congress that prohibited “importation and migration of foreigners and aliens” 
as contract laborers. Id. at 478. The Supreme Court stated that “[t]his, though an action civil in 
form, is unquestionably criminal in its nature, and in such a case a defendant cannot be 
compelled to be a witness against himself.” Id. at 480. 

The Court in Lees noted that it had previously decided this principle in Boyd v. United 
States, 116 U.S. 616 (1886), overruled on other grounds, 387 U.S. 294 (1967). See Lees, 150 
U.S. at 480-8 1 . In Boyd, the Court held that “proceedings instituted for the purpose of declaring 
the forfeiture of a man’s property by reason of offenses committed by him, though they may be 
civil in form, are in their nature criminal.” Boyd, 116 U.S. at 634. The Boyd Court also held that 
since the proceeding was of a criminal nature, the proceeding implicated the defendants’ rights 
under both the Fourth and Fifth Amendments. Id. at 633. 

1 A record of the meeting is available at: 

http://www.senate.gov/general/impeachment_hearing_porteous_041310.htm 
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Almost a century after first holding that the Fifth Amendment applies in some civil 
proceedings, the Supreme Court reaffirmed this principle, quoting Boyd and holding that “the 
Fifth Amendment applies with equal force” in cases where “money liability is predicated upon a 
finding of the owner’s wrongful conduct[.]” United States v. United States Coin & Currency , 
401 U.S. 715, 718 (1971). Finally, in 1980, the Supreme Court once again recognized that the 
Fifth Amendment is implicated in those types of civil cases where monetary penalties are 
involved. See United States v. Ward , 448 U.S. 242 (1980). In Ward, the Supreme Court 
expressly recognized that not just the Fifth Amendment, but the Fifth Amendment privilege 
against self-incrimination itself, applies in some types of civil proceedings. See id. at 253-54 
(stating that “[t]he question before us, then, is whether the penalty imposed in this case ... is 
nevertheless so far criminal in its nature as to trigger the Self-Incrimination Clause of the Fifth 
Amendment”) (internal quotation omitted). 

Just as impeachment trials have been analogized to criminal proceedings, these trials are 
clearly as substantial as the civil proceedings in which the Supreme Court has held that the Fifth 
Amendment applies. Judge Porteous is accused of misconduct, and if the Senate convicts, he 
will lose his most important property interests: his life tenured judgeship, salary, and pension. 2 If 
convicted, he will also face the stigma of history as one of a handful of federal judges impeached 
by the House and convicted by the Senate. This is a clear case in which “proceedings instituted 
for the purpose of declaring the forfeiture of a man’s property by reason of offenses committed 
by him, though they may be civil in form, are in their nature criminal.” Boyd, 1 16 U.S. at 634. 


The Supreme Court has previously held that a tenured professorship can constitute a 
property interest when determining whether a state college violated a professor’s procedural due 
process right by depriving him of his position without a hearing. See Perry v. Sindermann, 408 
U.S. 593,603 (1972). 
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The text of the Constitution itself makes many explicit and implicit references to the 
criminal nature of an impeachment proceeding. Most obviously, the exclusive grounds for 
impeachment are either crimes or framed in criminal terminology: “Treason, Bribery, or other 
high Crimes and Misdemeanors.” U.S. Const, art, II, § 4. Similarly, Article III expressly 
excepts "cases of impeachment" from the requirement that the “Trial of all crimes . . . shall be by 
Jury,” an exception which would be unnecessary surplusage 3 if impeachments were not 
otherwise within the scope of “Trialfs] of all Crimes.” U.S. Const, art. Ill, § 2, cl. 3. Finally, 
the Senate impeachment clause of Article I, Section 3 frames impeachments as trials to occur 
before the Senate, which can result in a “conviction.” Indeed, the House’s own expert witness. 
Professor Akhil Amar, stated that “[i]mpeachment is a quasi-criminal affair, in which the Senate, 
sitting as a court, is asked to convict the defendant of high criminality or gross misbehaviorf.]” 
Akhil R. Amar, A Symposium on the Impeachment of William Jefferson Clinton: Reflections on 
the Process, the Results, and the Future, 28 Hofstra L. Rev. 291, 307 (1999). 

Under Kastigar, the question is not whether impeachment proceedings are criminal cases. 
Rather, the question is whether impeachments are included in that class of proceedings 
sufficiently “criminal in nature” that the Fifth Amendment’s protections apply. In light of the 
relevant Supreme Court precedent, the constitutional text, and the scholarship of the House’s 
own expert witness, the answer to that question is an obvious yes. 

Despite this clear authority demonstrating that the Fifth Amendment applies in Senate 
impeachment trials, the House has stated that there is no credible basis to argue that “the Senate 
should not consider Judge Porteous’s . . . immunized Fifth Circuit testimony.” See 1 1 1 Cong. 

Supreme Court precedent establishes that no term in the Constitution should “be treated 
as mere surplusage, for ‘[i]t cannot be presumed that any clause in the Constitution is intended to 
be without effect.’” District of Columbia v. Heller, 128 S. Ct. 2783, 2826 (2008) (quoting 
Marburyv. Madison, 5 U.S. 137 (1803)). 
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Rec. S2358 (Apr. 15, 2010); see also Exhibit 3 to Judge Porteous's Motion to Exclude 
Immunized Testimony (filed July 21, 2010) (hereinafter “Ex. 3”) (April 21, 2010 Letter from 
Alan Baron correcting the Senate Record). In making that argument, the House disregards 
Supreme Court case law, relevant constitutional text, and the scholarly analysis by its own 
expert. Professor Amar. 4 

II. Chief Judge Jones’s Order Granting Immunity' Cannot Reduce the Scope of 

Statutory Immunity Under Kastisar and other Supreme Court Case Law. 

In the House’s Notice of Intent, it emphasizes that Judge Porteous’s grant of immunity 
was limited to protection against use in purely criminal proceedings. This logic is inherently 
flawed for two reasons. First, it assumes that Judge Jones had the authority to reduce the extent 
of statutory immunity below the level set by the Supreme Court. Taken together, the Supreme 
Court’s decisions in Kastigar and the Boyd and Lees line of cases stand for the proposition that 
statutory immunity provides a right coextensive with the Fifth Amendment right against self- 
incrimination which applies in some types of civil proceedings. With due respect to Chief Judge 
Jones, she simply lacks the authority to compel a witness to testify against himself without 
granting the same degree of protection required by the Constitution and the Supreme Court. 

Second, Judge Porteous was never given the opportunity to review the immunity order 
before he was compelled to testify. He testified under the assumption - articulated by Judge 
Benavides and Mr. Finder - that his grant of statutory immunity was coextensive with the 
privilege against self-incrimination, as mandated by Supreme Court precedent. This assumption 

Incredibly, the House argues that the concern about self-incrimination should not apply to 
Judge Porteous, and his testimony may be used against him. because he is a “highly educated 
Federal judge.” Id. This argument suggests that a person’s education, intellect, achievement, 
and long service should be held against him and somehow diminish his Fifth Amendment rights. 
This appalling suggestion that class or education should determine the extent of a citizen’s rights 
under the United States Constitution should shock the conscience of the Senate, as it should 
shock all Americans. 
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was only rational, since he had no opportunity to review the immunity order. Under these 
circumstances, where Judge Porteous had no opportunity to appeal or otherwise challenge the 
order granting immunity and compelling his testimony, it would be fundamentally unfair to 
reduce the extent of his immunity to a level lower than the full constitutional standard espoused 
by the Supreme Court. 

III. The Admission of Judge Claiborne's Prior Admissions in His Impeachment Trial is 

Irrelevant and Misleading. 

In its Notice of Intent, the House relies heavily on a single prior case: the impeachment 
of Judge Claiborne. The House cites the admission of Judge Claiborne’s prior statements in his 
impeachment trial as precedent supporting the admission of Judge Porteous’s immunized 
testimony. However, Judge Claiborne ’s prior admission was not immunized testimony. There 
was no Fifth Amendment question regarding the admissibility of Judge Claiborne’s prior 
testimony. In fact. Judge Claiborne voluntarily waived his right to avail himself of the 
protections of the right against self-incrimination when he testified at his own criminal trial. 
Judge Porteous has made no such waiver. Most tellingly. Judge Claiborne did not even oppose 
the admission of his prior testimony in the impeachment trial. Finally, Judge Claiborne had not 
one but two criminal trials where testimony was subject to all of the federal rules on discovery 
and admissibility - and adversarial examination. In this case, prosecutors determined that there 
was insufficient evidence to bring any criminal charges. Judge Porteous was then forced to 
testify before the Fifth Circuit under a grant of immunity; and the House now seeks to have that 
immunized testimony used against him in an impeachment trial. 

The House’s Notice of Intent compounds the false analogy between Judge Porteous’s 
immunized testimony and Judge Claiborne’s non-immunized statements by belaboring the 
utterly irrelevant point that a party’s prior testimony can be admissible in a federal trial as a party 
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opponent admission under Federal Rule of Evidence 801(d)(2). Anyone who argues that an 
exception to the hearsay rule in the Federal Rules of Evidence can somehow nullify the Bill of 
Rights has a bizarre view of the United States Constitution. Such arguments deserve no respect 
and require no further attention. 

The admission of the immunized testimony of Judge Porteous would undermine the 
credibility of the impeachment process and create new precedent that would allow prosecutors to 
strip away constitutional protections in the future. Under the House’s approach, judges who 
have never been charged with a crime could be forced to give evidence under a grant of 
immunity in an administrative setting and then face those statements as the basis for their 
removal before Congress. In the history of this country, no House manager has seen the need to 
demand such use of compelled testimony and the Senate should preserve this history by denying 
the instant motion. 

CONCLUSION 

WHEREFORE, Judge Porteous respectfully requests that the Senate exclude from 
evidence all of Judge Porteous’s immunized testimony before the Fifth Circuit Judicial 
Conference Special Investigatory Committee and exclude any testimony, documents, or other 
evidence derived from that immunized testimony. 

Respectfully submitted, 

/s/ Jonathan Turlev 
Jonathan Turley 
2000 H Street, N.W. 

Washington, D.C. 20052 
(202)994-7001 
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/s/ Daniel C. Schwartz 
Daniel C. Schwartz 
John Peirce 
P.J. Meitl 

Daniel T. O’Connor 

Ian L. Barlow 

BRYAN CAVE LLP 

1155 F Street, N.W., Suite 700 

Washington, D.C. 20004 

(202) 508-6000 

Counsel for G. Thomas Porteous, Jr. 

United States District Court Judge for the Eastern 
District of Louisiana 

Dated: July 28, 2010 
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I hereby certify that on July 28, 2010, I served copies of the foregoing by electronic 
means on the House Managers, through counsel, at the following email addresses: 

Alan Baron - abaron@seyfarth.com 
Mark Dubester - mark.dubester@mail.house.gov 
Harold Damelin - harold.damelin@mail.house.gov 
Kirsten Konar - kkonar@seyfarth.com 
Jessica Klein-jessica.klein@mail.house.gov 

is/ lan L. Barlow 
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3J n %\ it Senate of ®mteb States 

Sitting as a Court of Impeachment 

) 

) 

) 

) 

) 

) 

JUDGE G. THOMAS PORTEOUS, JR.’S MOTION TO EXCLUDE 
PRIOR TESTIMONY AND LIMIT THE PRESENTATION OF 
TESTIMONIAL EVIDENCE TO LIVE WITNESSES 

NOW BEFORE THE SENATE, comes Respondent, the Honorable G. Thomas 
Porteous, Jr., a Judge of the United States District Court for the Eastern District of Louisiana, 
and respectfully requests that the Senate enter an order excluding all prior testimony (except for 
use solely to impeach the credibility of a testifying witness) and limiting the presentation of 
testimonial evidence during the evidentiary hearing to that provided by live witnesses. In 
support, Judge Porteous states as follows. 

Introduction and Summary 

As Judge Porteous has noted in other motions filed today, this case comes to the Senate 
without the benefit of a prior trial and adjudicated record - a common denominator among all 
other modem judicial impeachments. This case is further marred by the fact that the process 
leading to impeachment was rife with procedural and substantive denials of Judge Porteous’s 
right to challenge witnesses and present a meaningful defense. Rather than fully filtering and 
testing allegations and witnesses through the adversarial process. Judge Porteous was repeatedly 
denied full and fair opportunities to meaningfully cross-examine the witnesses called to testify 
against him. 


In re: 

Impeachment of G. Thomas Porteous, Jr., 
United States District Judge for the 
Eastern District of Louisiana 
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The right to confront and cross-examine one’s accusers is fundamental to the American 
legal system. Indeed, highlighting “the value of cross-examination in exposing falsehood and 
bringing out the truth,” the U.S. Supreme Court has stated that “[t]here are few subjects, perhaps, 
upon which this Court and other courts have been more nearly unanimous than in their ... belief 
that the right of confrontation and cross-examination is an essential and fundamental requirement 
for the kind of fair trial which is this country’s constitutional goal.” Pointer v. Texas, 380 U.S. 
400, 404-05 (1965). To satisfy this constitutional goal, cross-examination must be “full, 
substantial and meaningful in view of the realities of the situation.” United States v. Franklin, 
235 F. Supp. 338, 341 (D.D.C. 1964). 

Nevertheless, the House has obtained literally reams of witness testimony elicited in prior 
proceedings in which Judge Porteous did not have a full and fair opportunity for cross- 
examination. Those prior proceedings include: 

(1) the federal grand jury convened in Louisiana; 

(2) the Fifth Circuit Special Investigatory Committee hearings; 

(3) the House Impeachment Task Force depositions; and 

(4) the House Impeachment Task Force hearings. 

Judge Porteous was completely excluded from both the federal grand jury proceedings and the 
House Task Force depositions - and thus afforded no opportunity to confront and cross-examine 
any of the witnesses called to testify. Though allowed to attend the Fifth Circuit and House 
hearings, his ability in those proceedings to examine witnesses was significantly limited. 

In any judicial court, the testimony from each of these prior proceedings would be strictly 
barred. To provide due process, the Senate should strive to meet the same basic requirements of 
fairness and avoid having its adjudicatory process tainted with such evidence. The Senate 
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should, therefore, exclude all prior witness testimony (with the exception of prior testimony used 
solely to impeach the credibility of a testifying witness) and limit the presentation of testimonial 
evidence to those live witnesses who appear before the Committee, Such a limitation - which is 
supported by prior precedent - serves the interests of justice and fairness by limiting the 
prejudice created by the prior proceedings’ defects, as well as enabling the Senate to judge for 
itself the veracity and credibility of the witnesses to be called against Judge Porteous. 

Factual Background 

Resolution of this Motion requires an understanding of the procedural history of this case 
- as well as the prejudice that Judge Porteous was subjected to along the way. That history can 
be summarized as follows. 

For nearly nine years, the U.S. Department of Justice (the “Justice Department”), through 
the Public Integrity Section of its Criminal Division, conducted a criminal investigation of Judge 
Porteous. That investigation included extensive FBI witness interviews, grand jury subpoenas, 
and grand jury testimony. The Justice Department ultimately concluded its investigation by 
declining to pursue any criminal charges against Judge Porteous. While the “Wrinkled Robe” 
investigation produced a number of convictions, including of two Jefferson Parish judges, 
prosecutors concluded that the evidence did not support any charges against Judge Porteous. 
Despite this decision to not bring any charges, on May 18, 2007, the Department submitted a 
complaint to Edith H. Jones, Chief Judge of the United States Court of Appeals for the Fifth 
Circuit (“Chief Judge Jones”). 

Chief Judge Jones appointed a Special Investigatory Committee (the “Special 
Committee”) to investigate the Justice Department’s allegations of misconduct. The Special 
Committee was comprised of Chief Judge Jones, Fifth Circuit Judge Fortunato Benavides, and 
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District Judge Sim Lake. The Special Committee retained Ronald Woods, a former United 
States Attorney for the Southern District of Texas, as its investigator. 

On May 24, 2007, the Special Committee notified Judge Porteous of the Justice 
Department’s complaint and the appointment of the Special Committee. On June 11, 2007, 
Judge Porteous's lawyer, Mr. Kyle Schonekas, sent a letter to Chief Judge Jones requesting that 
she recuse herself from the Special Committee given her prior involvement in denying Judge 
Porteous’s earlier disability motion. Chief Judge Jones refused to recuse. On July 2, 2007, Mr. 
Schonekas informed the Special Committee that he no longer represented Judge Porteous. Eight 
days later, the Special Committee, in response to Judge Porteous’s request for additional time to 
obtain new counsel, sent Judge Porteous a letter stating that “the Committee recognizes you have 
the right to obtain substitute counsel,” but agreed to give him only approximately one additional 
month to prepare for the hearing. Judge Porteous thereafter retained new counsel, Mr. Michael 
Ellis, who requested additional time to respond to the Justice Department’s complaint. The 
Special Committee denied this request. 

Later, due to factors unrelated to Judge Porteous, the Special Committee moved its 
hearing to late October. On October 16, 2007, Mr. Ellis notified the Special Committee that he 
was withdrawing as counsel for Judge Porteous. Due to this sudden lack of representation. Judge 
Porteous requested a continuance of the Special Committee hearing, which was set to begin on 
October 29, 2007. The Special Committee denied Judge Porteous’s request and ordered him to 
appear in this adversarial proceeding - without counsel - on October 29, 2007. During the 
hearing, counsel for the Special Committee called a number of witnesses to testify, including 
Judge Porteous. He refused to testify voluntarily and the Special Committee obtained an order 
granting him statutory immunity and compelling him to testify. Complying with that order, 
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Judge Porteous testified before the Special Committee - again without the assistance of any 
counsel. 1 

Following its hearing, the Special Committee issued a report to the Judicial Council of 
the Fifth Circuit. The Judicial Council reviewed the report and forwarded it to the Judicial 
Conference of the United States. The Judicial Conference thereafter transmitted a certificate to 
the Speaker of the House of Representatives stating that consideration of impeachment of Judge 
Porteous may be warranted. 

On September 17, 2008, the House of Representatives passed a resolution (H.R. Res. 
1448, which was subsequently renewed in 2009) directing the House Judiciary Committee to 
inquire into whether the House should impeach Judge Porteous. The House Judiciary Committee 
appointed a House Impeachment Task Force, consisting of 12 Committee Members, and engaged 
Alan I. Baron as Special Counsel to lead the House’s inquiry. The House Impeachment Task 
Force requested and received numerous records from the Justice Department and the Fifth 
Circuit, including grand jury testimony and documents, the Special Committee Report, and the 
transcript of Judge Porteous’s immunized testimony before the Special Committee. As part of 
their investigation, the House Impeachment Task Force staff also “interviewed over 70 
individuals and took over 25 depositions.” (See H.R. Rpt. No. 1 1 1-427, at 7 (2010), Report of 
the House Judiciary Committee concerning the Impeachment of Judge Porteous (the “House 
Report”).) Judge Porteous was not afforded an opportunity to attend or participate in any of 
these interviews or depositions. 2 


1 The impropriety of the House’s attempt to use Judge Porteous’s prior immunized 
testimony in this proceeding is the subject of a separate motion filed concurrently herewith. 

Indeed, Judge Porteous has not even received the names of everyone that the House 
Impeachment Task Force staff interviewed and/or deposed. 
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On November 6, 2009, the House Impeachment Task Force sent a letter to Judge 
Porteous’s counsel advising of its intent to hold a set of hearings concerning the allegations 
against Judge Porteous. (See Letter from A. Schiff and B. Goodlatte to R. Westling dated 
November 6, 2009.) In that letter, the Task Force noted that these hearings “do not constitute a 
trial” and “the procedural rules that would govern a federal trial ... are entirely inapplicable to 
our hearings.” (Id. at 2.) The Task Force further stated that, while Judge Porteous would be 
allowed to examine the witnesses that it decided to call, he would be allowed only “ten minutes 
of examination.” (Id.) 

In November and December 2009, the House Impeachment Task Force held a series of 
four hearings regarding Judge Porteous’s alleged misconduct. Across all four hearings, only 
seven factual witnesses (as well as a bankruptcy judge and three law professors) 3 were called to 
testify. Judge Porteous was given only a limited right to participate in these hearings. Indeed, 
during opening statements at the first hearing, Representative Adam Schiff, Chairman of the 
House Impeachment Task Force, stated that “counsel for Judge Porteous will be permitted to 
question any of the witnesses [called by the House to testify] that he so chooses for 10 minutes 
each.” (Task Force Hearing Transcript, Ser. No. 1 1 i -43, at 5 (Nov. 17, 2009).) Representative 
Schiff characterized this limited grant of time as an “extraordinary prerogative,” given the 
House’s belief that its impeachment inquiry “is not a trial, but is more in the nature of a grand 
jury proceeding.” (Id.) Finally, Representative Schiff admonished “Judge Porteous and his 

The House Impeachment Task Force called to testify' only experts who agreed with the 
basis for the proposed articles of impeachment. No expert witnesses were called who disagreed 
with the use of pre-federal conduct or the use of subjective questions of “embarrassment” as the 
basis for impeachment. Given the issues laid out in Judge Porteous’s Motions to dismiss each of 
the four Articles (also filed concurrently herewith), it is astonishing that the House did not invite 
a single expert to advance these arguments for a balanced record before the vote of the House of 
Representatives. 
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counsel that no objections or other interruptions in the testimony will be permitted.” (Id.) These 
hearing were conducted without regard to the rules of evidence, or of civil or criminal procedure. 

Following these hearings, the House voted on, and approved, four articles of 
impeachment against Judge Porteous. (See H.R. Res. 1301.) The House appointed five of its 
members to serve as House Managers, who presented the articles to the Senate and are now 
serving as prosecutors in the Senate impeachment trial. 

In connection with the trial, the House Managers have preliminarily designated either 
eighteen or nineteen witnesses to testify before the Senate. (See House Preliminary Witness 
Designation, filed June 8, 2010, and House Supplemental Filing thereto, filed June 30, 2010.) 
The House Managers have also indicated that they intend to introduce significant portions of the 
prior testimony elicited from these (and other) individuals. 

Argument 

The right of an accused to confront and cross-examine witnesses called against him is a 
core constitutional right. Indeed, the Sixth Amendment to the Constitution specifically 
guarantees that, “[i]n all criminal prosecutions, the accused shall enjoy the right ... to be 
confronted with the witnesses against him...” U.S. CONST, amend. VI. While the parties may 
debate whether impeachment proceedings constitute “criminal prosecutions,” the House has 
always crafted impeachment cases with reference to the criminal code and the Senate has always 
strived to afford the basic rights found in federal courts. For an accused judge, an impeachment 
proceeding is a prosecution by a professional staff who seek to strip him of a constitutional office 
guaranteed by Article III of the Constitution to him for life. In such circumstances, the 
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constitutional rights of confrontation and cross-examination must attach, and must be observed. 4 
Moreover, the adversarial process is critical in effectively testing evidence and allegations, and 
in producing a reliable record for the adjudication of claims. 

Construing these rights, the Supreme Court has held that the “main and essential purpose 
of confrontation is to secure ... the opportunity of cross-examination.” Davis v. Alaska, 415 U.S. 
308, 315 (1974) (citations omitted). Cross-examination is critically important to the search for 
truth, as “[cjross-examination is the principal means by which the believability of a witness and 
the truth of his testimony are tested.” Id. at 316. Indeed, cross-examination is necessary to test 
witnesses’ perceptions and memory, reveal biases, prejudices, and motives, and, discredit and/or 
inquire into witnesses’ character for truthfulness. Id. None of this is likely to occur if the only 
party to examine a witness is the party who elected to call that witness to testify. Thus, the Sixth 
Amendment limits the admissibility of prior testimonial statements to only those where (1) the 
witness is unavailable at the time of the later proceeding and (2) the individual against whom that 
testimony will be used had a full and fair opportunity to cross-examine the witness under oath 
when the earlier testimony was elicited. Crawford v. Washington, 541 U.S. 36, 51-52, 59 (2004) 
(extending the Confrontation Clause to include out-of-court testimonial statements, such as prior 
testimony at a preliminary hearing, before a grand jury, and at an earlier trial, as well as during 
police interrogations). Absent both of these criteria, prior testimony must be excluded. 

The House Managers have indicated that they intend to attempt to introduce into 
evidence in the Senate impeachment trial wide swathes of testimony obtained in prior 

Indeed, in Crawford v. Washington, 541 U.S. 36, 50 (2004), the Supreme Court explained 
that the “principal evil at which the Confrontation Clause [of the Constitution] was directed was 
the civil-law mode of criminal procedure, and particularly its use of ex parte examinations as 
evidence against the accused.” Since “[t]he Sixth Amendment must be interpreted with this 
focus in mind,” it should certainly apply in this case, where the House has extensively used ex 
parte witness interviews and depositions to build and support its case against Judge Porteous. 
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proceedings. (See, e.g., Letter from A. Baron to R. Westling dated March 23, 2010, attaching a 
list of more than 400 anticipated trial exhibits, including transcripts of grand jury testimony, 
Fifth Circuit testimony, and House Impeachment Task Force deposition testimony.) Indeed, in 
response to a question from Senate Legal Counsel, on April 1 3, 201 0, the House Managers sent a 
letter to the Committee Chairman and Vice Chairman (Senators McCaskill and Hatch, 
respectively), stating that it “[i]s the position of the House that all the testimonial or documentary 
evidence that was admitted into evidence in the Fifth Circuit proceeding is admissible in the 
Senate trial.” The House Managers further stated that they may file a pre-trial motion seeking to 
“admit as substantive evidence specific prior sworn testimony at the Fifth Circuit Special 
Investigative Committee Hearing ... and at the House Impeachment Task Force Hearings....” 
(Id.) Importantly, and in apparent recognition of the constitutional confrontation problem that it 
would trigger, the House Managers also stated that, “[a]t this point in time the House does not 
anticipate seeking to admit testimony or witness statements that have not been subject to cross- 
examination.” (Id.) 

The Senate addressed this issue during its most recent impeachment trial, that of Judge 
Walter Nixon. (See generally S. Hrg. 101-247, pt. 1 (1989).) In that proceeding, Nixon (who 
had previously been tried and criminally convicted of making false statements to a federal grand 
jury) moved to exclude all prior testimony, including from his criminal trial and from the 
House’s impeachment proceedings. (Id. at 323.) The House cross-moved to accept into 
evidence all prior testimony and exhibits in their entirety. (Id.) The then-presiding Senate 
Impeachment Trial Committee addressed this issue in its first pretrial order and ruled that “all 
testimony and exhibits in Judge Nixon’s criminal proceeding ... will be admitted, as well as all 
testimony and exhibits admitted in the House impeachment proceeding.” (Id.) Critically, the 
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Committee expressly premised this ruling on its conclusion that “[t]he prior testimony has been 
the subject of adverse cross-examination, and its use will not prejudice any party.” 5 (Id.) As 
explained in greater detail below, these two safeguards - which formed the foundation for the 
Committee's ruling in the Nixon impeachment - simply are not present in this case. 

None of the prior testimony relevant to this case (whether before the grand jury, the Fifth 
Circuit, or the House Impeachment Task Force) was subject to sufficiently full and fair cross- 
examination to permit its introduction as substantive evidence in this proceeding. Thus, the 
Senate should exclude all prior testimony from each of the following four proceedings. 

1. Grand Jury Testimony 

As with all such proceedings, the grand jury tasked with investigating the allegations of 
Judge Porteous’s criminal misconduct operated in secret. Though that grand jury was quite 
active, and heard the testimony of numerous witnesses, Judge Porteous had no opportunity to 
participate in that proceeding. He was not present for the examination of any witnesses and he 
had no opportunity to either confront or cross-examine the individuals called to testify. 
Accordingly, the Senate should refuse to admit into substantive evidence in this case all witness 
testimony given in front of the grand jury investigating Judge Porteous. This would specifically 


This ruling accords with an earlier decision of the Senate Impeachment Trial Committee 
in connection with the impeachment trial of Judge Alcee Hastings, which stated that: 

[T]he Committee does not believe it appropriate to admit prior 
testimony into evidence on key points where credibility, context or 
interpretation are in dispute - particularly where the opposing 
party has not had an opportunity for cross-examination . 

(S. Hrg. 101-194, pt. 2A, at 61-62 (1989); emphasis added.) 
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include the more than 10 transcripts of grand jury testimony 6 that the House included on its 
exhibit list. Such evidence is routinely barred in federal and state courts. See Fed. R. Evid. 
801(c). 802, and 804(b)(1); 5 Christopher B. Mueller & Laird C. Kirkpatrick, Federal Evidence 
§ 8:120 (3d ed. 2010) (noting that the government cannot invoke the former testimony hearsay 
exception “to offer prior grand jury testimony against defendants, because defendants have no 
right to attend grand jury proceedings or question witnesses”); United States v. Darwich, 337 
F.3d 645, 658 (6th Cir. 2003) (excluding grand jury testimony because the defendant had no 
opportunity to examine the witness). 

Excluding this testimony will not prejudice the House. Indeed, the House has had access 
to the testimony for quite some time, and has used it to build its case against Judge Porteous. 
The only consequence of excluding the prior grand jury testimony is that the House will be 
required to present its case, through live witnesses, to the Senate. Those witnesses will then be 
subject to true adversarial questioning, a standard requirement for admissibility under the federal 
rules. 

2. Fifth Circuit Testimony 

As discussed above, Judge Porteous w'as forced to proceed without counsel before the 
Fifth Circuit. This severely prejudiced his ability to present his case and irreparably impaired his 
opportunity to conduct full and fair cross-examination of the witnesses called to testify against 
him. Absent a meaningful opportunity for cross-examination, the testimony before the Fifth 
Circuit lacks key indicia of reliability and trustworthiness, and so should be excluded from this 
proceeding. 

Such testimony includes that of Robert Creely, Jacob Amato, Leonard Levenson, Don 
Gardner, Warren Forstall, Rhonda Danos, Joseph Mole, Ronald Bodenheimer, and Claude 
Lightfoot, all of whom (with the exception of Forstall) have been preliminarily designated as 
witnesses to be called by the House. 
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The House Managers have previously argued that, because Judge Porteous was able to 
call witnesses on his own behalf and cross-examine the government’s witnesses before the Fifth 
Circuit, he suffered no prejudice as a result of representing himself. Judge Porteous, however, 
was specifically denied the ability to examine the Justice Department lawyers (Messrs. 
Ainsworth and Petalas) who oversaw the government’s investigation of him, as those lawyers, as 
well as Chief Judge Jones, were intermittently labeled as the “complainants” - thereby cutting 
off Judge Porteous’s ability to challenge the method or veracity of these key witnesses. ( See 
Fifth Circuit hearing transcript at 16-19.) Moreover, the House’s bare assertion that Judge 
Porteous was not prejudiced is not sufficient to address this constitutional defect. Indeed, 
according to the Supreme Court, denying an accused his right to effective cross-examination is 
“constitutional error of the first magnitude and no amount of showing of want of prejudice” can 
cure it. Davis , 415 U.S. at 318 (quoting Brookhart v. Janis , 384 U.S. 1, 3 (1966)). The 
opportunity for cross-examination that Judge Porteous was afforded in the Fifth Circuit was 
merely an “empty formality,” and a far cry from a “full, substantial and meaningful [cross 
examination] in view of the realities of [his] situation.” See Franklin , 235 F. Supp. at 341 . 

Here again, excluding the testimony previously elicited before the Fifth Circuit will not 
prejudice the House. In fact, of the nine individuals who testified before the Fifth Circuit and for 
whom the House has included Fifth Circuit transcripts on its exhibit list, eight are currently listed 
on the House’s preliminary witness list. If the House truly believes that these individuals’ 
testimony before the Fifth Circuit is relevant to the Senate impeachment trial, then it should call 
them to testify, inquire as to the relevant points, and permit them to be fully cross-examined. 
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3. House Impeachment Task Force Deposition Testimony 

During its investigation, which proceeded in the nature of a grand jury investigation, the 
House Impeachment Task Force “interviewed over 70 individuals and took over 25 depositions.” 
(House Report at 7.) These interviews and depositions were scheduled unilaterally - and 
attended exclusively - by House Impeachment Task Force staff and counsel. Neither Judge 
Porteous nor his counsel were permitted to attend any of these interviews or depositions. 
Accordingly, none of the resulting testimonial statements was subjected to any cross- 
examination. This materially reduced the quality of the testimony, which was clearly affected by 
the House Impeachment Task Force staffs efforts to steer witnesses away from testimony that 
conflicted with their assertions of unlawful conduct and often consisted of asking witnesses 
simply to acknowledge factual assertions needed to prop up the impeachment allegations. If 
opposing counsel had been present, witnesses would have been allowed to finish their thoughts 
and explain, for example, why they rejected the notion that Judge Porteous accepted anything of 
value as a bribe or kickback. 

Notwithstanding all of this, the House has included 28 transcripts from House 
Impeachment Task Force depositions on its exhibit list. All of this testimony (like the prior 
grand jury testimony, to which it is very much akin) should be excluded. 

4. House Impeachment Task Force Hearing Testimony 

Finally, the House has indicated that it may seek to introduce into evidence in the Senate 
the testimony that it elicited at the four House Impeachment Task Force hearings. As with the 
above testimony, these statements should be excluded because the witnesses were not subject to 
complete, substantial, and meaningful cross-examination. Indeed, the House Members and their 
staff and counsel were afforded significantly more time to question these witnesses than was 
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Judge Porteous, who was limited to only 10 minutes of cross-examination. Moreover, due to a 
conflict of interest with prior counsel. Judge Porteous was left without the assistance of his lead 
trial counsel during the testimony of the Marcottes, who are central to the allegations in Article 
II. 7 

Chairman Schiff was correct when he stated that the House was acting as a grand jury. 
(See Task Force Hearing Transcript, Ser. No. 111-43, at 5 (Nov. 17, 2009) (Rep. Schiff) 
(stressing that the House proceeding did not require full cross-examination because those 
proceedings were “not a trial, but ... [instead] more in the nature of a grand jury proceeding.”); 
see also Jonathan Turley, Congress As Grand Jury: The Role of the House of Representatives in 
the Impeachment of an American President , 67 GEO. WASH. L. REV. 735 (1999).) This is 
precisely why such testimony, as with grand jury testimony, should not be introduced at trial 
when the actual witnesses are available to be called before the Senate. The House should not 
seek to shelter its witnesses from appropriate cross-examination by attempting to bootstrap into 
this proceeding testimony that it elicited within the confines of the House, under tightly 
controlled opportunities for cross-examination. 


Former lead counsel Richard Westling represented the Marcottes in related proceedings 
in Louisiana and continues to represent the Marcottes today. When the conflict was raised before 
the House, Mr. Westling wrote to Louis and Lori Marcotte explaining the possible conflict issues 
and seeking a waiver of any possible conflict. They declined to consent to such a waiver. Mr. 
Westling sought to have another lawyer, Remy Voisin Stams, appear in the House proceedings 
when Louis Marcotte was called as a witness. When Mr. Stams was not able to be present, Mr. 
Westling elected to avoid any immediate conflict by leaving the proceedings. Judge Porteous 
continued without his lead trial attorney during that testimony. Soon after. Professor Jonathan 
Turley was brought into the case as co-lead counsel, who was later joined by co-lead counsel Mr. 
Daniel Schwartz and the law firm of Bryan Cave LLP. Following an additional ethical review, it 
was confirmed that Mr. Westling had a conflict of interest and would have to withdraw from the 
case in full or in part. The Senate ultimately disqualified Mr. Westling from further participation 
in these proceedings. 
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Conclusion 


WHEREFORE, for the all these reasons. Judge Porteous respectfully requests that the 

Senate issue an order excluding the use of all prior testimony (except for use solely to impeach 

the credibility of a testifying witness) and limiting the presentation of testimonial evidence 

during the evidentiary hearing to live witness testimony. 

Respectfully submitted, 

/s/ Jonathan Turley 

Jonathan Turley 
2000 H Street, N.W. 

Washington, D.C. 20052 
(202) 994-7001 

Is/ Daniel C. Schwartz 

Daniel C. Schwartz 
P.J. Meitl 

Daniel T. O’Connor 
BRYAN CAVE LLP 
1 1 55 F Street, N.W., Suite 700 
Washington, D.C. 20004 
(202) 508-6000 

Counsel for G. Thomas Porteous, Jr. 

United States District Court Judge 
for the Eastern District of Louisiana 

Dated: July 21, 2010 
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CERTIFICATE OF SERVICE 

1 hereby certify that on July 21, 2010, I served copies of the foregoing by electronic 
means on the House Managers, through counsel, at the following email addresses: 

Alan Baron - abaron@.sevfarth.com 
Mark Dubester - mark,dubester@mail. house.gov 
Harold Damelin - Harold.damelin@mail.hoLise.gov 
Kirsten Konar - kkonar@sevfarth.com 
Jessica Klein - iessica.klein@mail.house.gov 
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in % \)t Senate of tfje QSniteti States; 

Sitting as a Court of Impeachment 


) 


In re: ) 

Impeachment of G. Thomas Porteous, Jr., ) 

United States District Judge for the ) 

Eastern District of Louisiana ) 

_J 


THE HOUSE OF REPRESENTATIVES’ OPPOSITION TO JUDGE G. THOMAS 
PORTEOUS, JR.’S MOTION TO EXCLUDE PRIOR TESTIMONY AND LIMIT 
THE PRESENTATION OF TESTIMONIAL EVIDENCE TO LIVE WITNESSES 


The House of Representatives (the “House”), through its Managers and counsel, 
respectfully opposes Judge G. Thomas Porteous, Jr.’s Motion to Exclude Prior Testimony and 
Limit the Presentation of Testimonial Evidence to Live Witnesses (the “Motion to Exclude Prior 
Testimony”). On July 21, 2010, the House filed a Motion to Admit Transcripts and Records 
from Prior Judicial and Congressional Proceedings (the "Motion to Admit”), which argues many 
of the points that the House would otherwise raise in opposition to the instant Motion to Exclude 
Prior Testimony. In an effort to avoid duplication of argument, the House therefore incorporates 
by reference its Motion to Admit as part of its Opposition to this Motion. In further support of 
its Opposition, the House respectfully submits: 

OVERVIEW 

Judge Porteous contends that any and all prior sworn testimony of witnesses - no matter 
the context in which the testimony was given and regardless of whether that testimony was 
subject to cross examination - should be excluded as evidence at trial before the Senate. His 
arguments turn nearly entirely on contentions surrounding his opportunity to cross-examine the 
various witnesses in the proceedings. 
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ARGUMENT 

The House submits that the testimony which the House seeks to admit was subject to 
cross examination. Moreover, the Senate’s need for access to all of the relevant facts should be 
the dominant consideration. To the extent that any Senator has concern about the reliability of 
such evidence, each Senator is capable of evaluating the weight to be assigned to the testimony. 

The House seeks to admit the complete record evidence of the Fifth Circuit proceedings. 
This was a proceeding where Judge Porteous represented himself after having parted ways with 
two prior counsel. Judge Porteous cross-examined witnesses, presented his defense, consented 
to the admission of evidence, including Grand Jury Testimony of certain individuals, and 
introduced evidence on his own behalf. There is no valid reason to exclude the sworn testimony 
developed in those proceedings. 

The same is also true of the proceedings in the House. The testimony was given under 
oath. Judge Porteous’s counsel was afforded the opportunity to cross examine the witnesses and 
he availed himself of the opportunity. When additional time was requested by counsel, it was 
granted without any qualification. 

The House submits that the approach taken in the Claiborne and Walter Nixon 
impeachments should serve as a model for the current proceedings. In connection with those 
Impeachments, the complete records of the prior proceedings were made part of the 
Impeachment records. These included, in Nixon, the records of the House proceedings. 

It is important to recall that these arc published records, which Senators should have 
available for their consideration. The proper weight to be afforded to the evidence is well within 
the province of the Senators. A Senate fully apprised of the relevant facts in making its ultimate 
judgment should be the paramount consideration. 
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WHEREFORE, for all of the foregoing reasons, as well as the reasons incorporated by 
reference from the House Motion to Admit Prior Records, the Motion to Exclude Prior 
Testimony filed by Judge Porteous should be denied. 


Respectfully submitted, 


The United States House of Representatives 






2 — 

Alan I. Baron 

Special Impeachment Counsel 


Managers of the House of Representatives: Adam B. Schiff, Bob Goodlatte, Zoe Lofgren, Henry 
C. “Hank” Johnson, F. James Sensenbrenncr, Jr. 

July 28, 2010 
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3fn tClje Senate of tfjo Unttoti States; 

Sitting as a Court of impeachment 


) 

In re: ) 

Impeachment of G. Thomas Porteous, Jr., ) 

United States District Judge for the ) 

Eastern District of Louisiana ) 

) 


THE HOUSE OF REPRESENTATIVES’ MOTION TO ADMIT 
TRANSCRIPTS AND RECORDS FROM PRIOR 
JUDICIAL AND CONGRESSIONAL PROCEEDINGS 

Pursuant to the Senate Impeachment Trial Committee's June 21, 2010 Scheduling 
Order, the House of Representatives (the '‘House"), through its Managers and counsel, 
respectfully moves that the Senate Impeachment Trial Committee admit into evidence 
transcripts and records from (i) the Fifth Circuit Judicial Council Special Committee 
hearing (the “Fifth Circuit Hearing”), held on October 29-30, 2007, and (ii) the House of 
Representatives Impeachment Task Force hearings (the “Task Force Hearings”) held on 
November 17-18 (Creely, Amato and Mole), December 8 (Lightfoot and Homer), and 
December 10, 2009 (Louis Marcotte and Lori Marcotte), which related to the possible 
impeachment of Judge Porteous. In both sets of proceedings, Judge Porteous, personally 
and through counsel, was permitted the opportunity to cross-examine witnesses, and both 
sets of proceedings presented the same factual issues that are the bases for the Articles of 
Impeachment. Admission of these materials - including materials that are in the public 
record - will provide the Senate a complete record of all sworn testimony, and will 
permit the focusing of issues at trial. In support of this motion, the House respectfully 
submits: 


1 
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I. THE FIFTH CIRCUIT SPECIAL COMMITTEE HEARING AND 
THE PROCEEDINGS BEFORE THE HOUSE IMPEACHMENT TASK FORCE 

A. FIFTH CIRCUIT HEARING OF OCTOBER 29-30, 2007 

On October 29-30, 2007, the Fifth Circuit Special Investigatory Committee held a 

disciplinary hearing pursuant to a complaint and notice to Judge Porteous. The complaint 

set forth allegations that substantially overlap the allegations in Impeachment Articles I 

and III involving, respectively, (i) Judge Porteous’s relationship with attorneys Creely 

and Amato and his handling of the Lilieberg case, and (ii) his handling of his 2001 

bankruptcy. Judge Porteous attended that hearing, heard the witnesses, had the same 

motive to cross-examine them and elucidate facts as he has in the present proceeding, in 

fact cross-examined the witnesses, and called his own witnesses. 1 In addition. Judge 

Porteous agreed to the admission of numerous documentary exhibits - including evidence 

that has been marked as exhibits by the House for the Impeachment trial - and agreed to 

stipulate to the admission of grand jury testimony of certain individuals who were not 

called as witnesses. For example. Judge Porteous participated in the following colloquy 

concerning the admissibility of certain witness transcripts: 

Judge Porteous: I intended to call - well, first, do you want to get into the 
stipulations? 

Mr. Woods: Sure. 

Judge Porteous has agreed to stipulate to the grand jury testimony of 
Leonard Levenson and Chip Forstall rather than we calling them as 


'On October 29, 2007, the following witnesses testified: FBI S/A Dewayne Homer, 
Judge Porteous, Joseph Mole, Robert Creely, and Jacob Amato, Jr. On October 30, 2007, 
the following witnesses testified: Edward Butler, S/A Homer (recalled), FBI Financial 
Analyst Gerald Fink, former Bankruptcy Judge William Greendyke, Bankruptcy Trustee 
William Heitkamp, and Rhonda Danos. Judge Porteous then called Claude Lightfoot and 
Donald Gardner as his own witnesses. 
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witnesses. And I believe he's agreed also to stipulate to the 302, or the 
FBI memorandum of interview, of SJ Beaulieu. 

Judge Porteous: With attached correspondence. 

Mr. Woods: And with attached correspondence. Rather than us calling 
Beaulieu, the trusteed 

Similarly, the following discussion occurred relative to the admission of exhibits 1 
through 96: 

Mr. Woods: ... And just for purposes of the record, we would like 
everything on the exhibit list to be offered and admitted into evidence. 

And Judge Porteous has some objections he wants to raise as to the grand 
jury testimony. 

Chief Judge Jones: All right. 

Judge Lake: So, 1 through 96, you’re offering? 

Mr. Woods: Yes, your Honor. 

Judge Porteous: Only two objections in general. One is to the 
admissibility of those grand jury transcripts. People have come in and 
testified. Now, the ones that are stipulated to, obviously they'll go in, Mr. 
Levenson - 

Mr. Woods: Forstall. 

Judge Porteous: - Forstall, and Mr. Beaulieu, which is a 302. But the 
others, 1 would object to. 1 

After a further colloquy that established that Judge Porteous had been provided the grand 
jury testimony that was included on the exhibit list in advance of the Hearing (including 
the testimony of Mr. Creely, Mr. Amato and Ms. Danos), Judge Jones admitted that 


2 Pifth Cir. Hearing at 341. 
3 Id. at 426-27. 
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grand jury testimony, though she indicated, in substanee, that the Special Committee 
would not be relying on it. 4 With that understanding, all the exhibits were admitted. 

B. THE HOUSE IMPEACHMENT TASK FORCE HEARINGS 
OF NOVEMBER AND DECEMBER 2009 

The House Committee on the Judiciary Impeachment Task Force, chaired by 
House Manager Schiff, held four hearings in November and December of 2009. At the 
first hearing, on November 17-1 8, Mr. Amato, Mr. Creely and Mr. Mole testified and 
were subject to cross-examination by Judge Porteous’s counsel. In advance of that 
hearing, copies of Mr. Creely’s and Mr. Amato’s Task Force deposition testimony were 
provided to counsel. 5 On December 8, Judge Porteous’s bankruptcy attorney, Mr. 
Lightfoot, testified (along with other witnesses, including FBI Special Agent Homer), 
and the Task Force provided counsel Mr. Lightfoot’s deposition. Judge Porteous had 
previously called Mr. Lightfoot as his own witness before the Fifth Circuit, and Judge 
Porteous's attorney was present for that hearing and had the opportunity to cross-examine 
Mr. Lightfoot, but declined to ask questions. Finally, on December 10, 2010, Louis 
Marcotte and Lori Marcotte testified. Judge Porteous was present, and his attorney was 
notified in advance of that hearing that he would be given the opportunity to examine the 
witnesses, but no attorney for Judge Porteous appeared at that hearing. As Mr. Schiff 
stated on the record at the outset of that hearing: “Judge Porteous’s counsel was again 
afforded the opportunity to question the witnesses but has opted not to question the 


4 ld. at 430. A copy of the Fifth Circuit Special Committee exhibit list is attached as 
"Attachment 1 .” 

'Mr. Mole had not been deposed. 
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witnesses today. Judge Porteous is present with us this morning." 6 Throughout the 
Hearings, though the House operated on a "five minute rule” for Members, Mr. Westling 
was initially provided ten minutes to cross-examine the witnesses, and whenever he 
sought additional time (which he did on two occasions), such time was granted to him by 
Task Force Chairman Schiff without any time limitation.' 

The House seeks the introduction of the transcripts and evidence from these two 
proceedings, so that the Senate will have a complete record of the witnesses’ testimony, 
especially where some of the trial testimony will occur nearly 3 years after the Fifth 
Circuit testimony, and, in some instances, where that testimony relates to conduct that 
occurred in the early 1990s. As noted, Judge Porteous has had a chance to cross-examine 
all the witnesses, and indeed personally cross-examined some of them (as did his counsel 
in the House Impeachment Task Force Hearings). Further, there are circumstantial 
guarantees of trustworthiness of much of the testimony - Judge Porteous has admitted 
much, if not nearly all, the conduct at issue, but has simply taken issue with proof of 
intent or the significance of his conduct on the issue of whether he should be impeached. 8 


” To Consider Possible Impeachment of United States District Judge G, Thomas Porteous, 
Jr., (Part 111). Hearing Before the Task Force on Judicial Impeachment of the Committee 
on the Judiciary , Ser. No. 1 11-45, Dec. 10, 2009, 1 1 1 th Cong., 1st Sess., 3. 

' See To Consider Possible Impeachment of United States District Judge G. Thomas 
Porteous, Jr., (Part I), Hearing Before the Task Force on Judicial Impeachment of the 
Committee on the Judiciary , Ser. No. 1 1 1-43, Nov. 18, 2009, 11 1th Cong., 1st Sess., 189 
(Mr. Westling: "Mr. Chairman, I am noticing my light is on. Could 1 have a few more 
moments?” Mr. Schiff: "Yes, of course. Counsel.”); To Consider Possible Impeachment 
of United States District Judge G. Thomas Porteous. Jr., (Part IV), Hearing Before the 
Task Force on Judicial Impeachment of the Committee on the Judiciary , Ser. No. 1 1 1-46. 
Dec. 15, 2009, 1 1 1th Cong., 1st Sess., 51 (Mr. Westling: “Mr. Chairman, I note my light 
is on. May 1 proceed.” Mr. Schiff: "Of course.”). 

s Judge Porteous’s own testimony at the Fifth Circuit Hearing provides additional 
assurance as to the reliability of the witness testimony at issue in this Motion. As noted 
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The House recognizes some of the testimony may, at the end of the day, be 
duplicative of some of the live testimony. It is not possible to identify such testimony 
line by line at this time, nor is it necessary to do so. If the witness testifies consistently 
with prior testimony, that fact may itself be relevant to the evaluation of the witness's 
credibility, and by admitting the prior testimony the Senate will have a complete record 
of what these witnesses have stated under oath at all prior proceedings. Decisions as to 
the weight of the evidence are ultimately left to the individual Senators, who are certainly 
capable of understanding the distinction between prior and live testimony, or testimony 
subject to cross-examination then and now. Moreover, by having the prior evidentiary 
record available and admissible, the House is confident that the trial will be expedited 
and focused on the most critical issues. 

II. RULES OF EVIDENCE IN IMPEACHMENT TRIALS 

The “Procedure and Guidelines for Impeachment Trial in the United States 

Senate" (the “Senate Impeachment Procedures") v provide, at Rule VII, that “the 

Presiding Officer [of the impeachment trial] may rule on all questions of evidence 

including, but not limited to, questions of relevancy, materiality, and redundancy of 

evidence and incidental questions." Under Rule XI (which provides for the establishment 

of a Committee to hear the evidence in an impeachment case), the Chairman of the Rule 

XI Committee shall “exercise all the powers and functions conferred upon the Senate and 

the Presiding Officer of the Senate, respectively, under the rules of procedure and 

in the companion motion filed in this Impeachment proceeding, Judge Portcous made 
numerous statements in which he confirmed the substance of the testimony of various of 
the witnesses at that hearing. See House of Representatives' Notice of Intent to Introduce 
at Trial Judge Porteous’s Testimony Before the Fifth Circuit Special Committee . 

^Senate Doe. 99-3, 99th Cong., 2d Sess. (1986). 
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practice in the Senate when sitting on impeachment trials.” The Senate Impeachment 
Procedures do not limit the Presiding Officer to any set of evidentiary rules, and, as a 
practical matter, provide the Presiding Officer substantial discretion in the admission of 
evidence. 

Moreover, it is well established that the Federal Rules of Evidence or other strict 
rules of evidence have no place in impeachment proceedings. In 1989, the Senate 
Committee on Rules and Administration issued a Report that addressed various 
impeachment issues arising in the Hastings Impeachment proceedings, including a 
section that explained why the Federal Rules of Evidence did not pertain to impeachment 
trials. 10 In rejecting adoption of the Federal Rules of Evidence, the Report stressed that 
“[a] Senate vote is the ultimate authority for determining the admissibility of evidence” 
and cited a legal scholar for the proposition that if the Rules of Evidence were adopted 
“‘[i]t is not hard to imagine a trial governed by a detailed body of rules becoming bogged 
down in technical disputes, with the ascertainment of facts the victim.’”" The Report 
cited Yale Professor Charles Black in support of the proposition that “technical rules of 
evidence designed for juries have no place in the impeachment process” 12 and concluded; 

^ Procedure for the Impeachment Trial of U.S. District Judge Alcee I. Hastings in the 
United States Senate. Report of the Senate Committee on Rules and Administration to 
Accompany S. Res. 38 and S. Res. 39 . Rpt. 101-1, 101st Cong., 1st Sess. (1989) at 111- 
12. That portion of the Report is attached as “Attachment 2.” 

1 ’id. (quoting S. Burbank, “Alternative Career Resolution: An Essay on the Removal of 
Federal Judges,” 63 Ky. L.J. 643, 692 (1988)). 

,2 The Report quoted the following from Professor Black's treatise on Impeachment: 

Both the House and the Senate ought to hear and consider all evidence 
which seems relevant, without regard to technical rules. Senators are in 
any case continually exposed to “hearsay” evidence; they cannot be 
sequestered and kept away from newspapers like a jury. If they cannot be 


7 




1731 


“The Senate must retain its freedom to review evidence issues as they present themselves. 
The Senate should not restrict itself unnecessarily by making its decisions in a vacuum, 
before the trial has even begun.” 13 

These evidentiary principles were reiterated by the Hastings Trial Committee, 
which likewise explicitly rejected formal rules of evidence. In disposing of various legal 
motions, that Committee stated: 

Sixth, the parties have expressed an interest in the evidentiary 
principles that will govern these proceedings. The committee’s task is to 
receive and report evidence to the Senate. The Senate reserves the power 
to determine the competency, relevancy, and materiality of the evidence 
received by the committee. The committee is not bound by the Federal 
Rules of Evidence, although those rules may provide some guidance to the 
committee. Members of the Senate sit both as judges of law and fact. 

Precise rules of evidence are not needed in an impeachment trial to protect 
jurors, lay triers of fact, from doubtful evidence. In the end, the task of 
members of the Senate will be to weigh the relevance and quality of the 
evidence. 14 

In short, the Senate Impeachment Trial Committee has discretion to admit the 
records of prior proceedings related to Judge Porteous, and, “[i]n the end, the task of 
members of the Senate will be to weigh the relevance and quality of the evidence.” 15 


trusted to weigh evidence, appropriately discounting for all the factors of 
unreliability that have led to our keeping some evidence away from juries, 
then they are not in any way up to the job, and “rales of evidence” will not 
help. 

Id. (citing Black, C., Impeachment: A Handbook (1974) at 18 (emphasis in original)). 

l3 Id. 

disposition of Pretrial Issues. April 14, 1989, p. 13, published in Report of the Senate 

Impeachment Trial Committee on the Articles Against Judge Alcee L. Hastings . S. Hrg. 

101-194, Pt. 1 at 293 (1989) [hereinafter Judge Hastings Senate Impeachment Report Pt. 

I]. That “Disposition” is attached as “Attachment 3.” 


15 


Id. 
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III. IMPEACHMENT PRECEDENT ESTABLISHES THAT RECORD EVIDENCE 
FROM PRIOR PROCEEDINGS IS ADMISSIBLE IN IMPEACHMENT TRIALS 

In the Claiborne, Nixon, and Hastings Impeachment proceedings, the respective 
Senate Trial Committees accepted record evidence from prior evidentiary proceedings 
into evidence, 

The Judge Claiborne Impeachment Proceedings . In the Claiborne Impeachment 
proceeding, the House sought by motion to introduce select transcripts from Judge 
Claiborne’s second trial."’ In granting the House’s motion. Trial Committee Chairman 
Mathias stated that “Judge Claiborne may offer an objection to any particular item of 
evidence from his second trial if there is a basis for objection other than the fact that prior 
testimony or exhibits are being used to establish the truth of the matters asserted.” 17 In 
other words, Judge Claiborne was permitted to raise objections to the transcripts other 
than the fact that the transcripts were hearsay, ijr, that they were to be used for “the truth 
of the matters asserted.” Chairman Mathias went on to note the significance of the fact 
that the testimony at issue had been subject to cross-examination: “We will only be using 
for our own fact-finding purposes sworn testimony taken in the presence of Judge 
Claiborne and subject to his counsel’s examination or cross-examination.” 14 


l6 See (The House of Representatives’! Motion to Accept as Substantive Evidence Certain 
Testimony and Documents. In re: Impeachment of Judge Harry E. Claiborne , reprinted in 
Re port of the Senate Impeachment Trial Committee. Hearings before the Senate 
Impeachment Trial Committee. United States Senate . S. Hrg. 99-812, 99th Cong., 2d 
Sess. (1986) at 297 [hereinafter Judge Claiborne Senate Impeachment Report ], 

Proceedings of the Claiborne Impeachment Trial Committee . Sept. 10, 1986 (statement 
of Sen. Mathias), printed in Judge Claiborne Senate Impeachment Report at 110. 

,8 Id. Although Chairman Mathias further noted that the facts contained in the testimony 
appear not to have been the “subject of controversy,” id. at 110-11, that observation was 
clearly secondary to the Committee’s focus on procedural fairness and the fact that the 
prior testimony was subject to the opportunity for cross-examination. 
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The Judge Nixon Impeachment Proceedings . Similarly, in the Judge Nixon 
Impeachment proceeding, the House requested that the Nixon Senate Committee receive 
into evidence the complete trial record, representing that '‘key witnesses" would be called 
in any event. 19 As the House explained in its motion: 

With this evidence before it, the Senate Committee will be able to 
examine, as necessary, the complete prior testimony of key witnesses 
whose credibility may be at issue; the testimony of minor witnesses whose 
credibility is not in issue and who need not be summoned to testify in 
person; and all exhibits heretofore admitted into evidence, however minor. 

With the permission of the Committee, the House and Respondent will 
then be able to reserve valuable trial time for the most important evidence, 
and may refer to the prior record to supplement their presentation at trial 
and during post-trial briefing/ 0 

At oral argument on this motion, House Manager Edwards stated, first, that 
records of the prior criminal proceedings are “public records" which “should be available 
to each Senator" in order to “ensure that all relevant facts are before the Senate;" second, 
the admission of the prior testimony “will also help to streamline the trial;” and finally, 
Judge Nixon would not be prejudiced for two reasons: “First, he is free to subpoena any 
witness he chooses for live testimony; and second, much of the trial and subcommittee 
record consists of Judge Nixon’s cross-examination of witnesses. How can it be 


l9 The House of Representatives’ Motion to Accept Prior Testimony and Exhibits, In re: 
Impeachment of Judge Walter L. Nixon. Jr. , at 1 , reprinted in Report of the Senate 
Impeachment Trial Committee on the Articles Against Judge Walter L. Nixon. Jr.. 
Hearings before the Senate Impeachment Trial Committee, United States Senate . S. Hrg. 
101-247, 101st Cong., 1st Sess. (1989) at 199 [hereinafter Judge Nixon Senate 
Impeachment Report !. 

20 Id. (House Motion) at 2-3; Judge Nixon Senate Impeachment Repor t at 200-01 . 
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prejudicial to admit into evidence the prior testimony of witnesses when the judge has 

tully exercised his right of cross-examination'?” 21 

The Nixon Senate Committee accepted the House’s argument and ruled in favor 

of admission of both the prior Nixon criminal trial record (testimony and exhibits) as well 

as the House Impeachment Hearing record: 

The House has moved to accept into evidence the record of all prior 
testimony and exhibits in its entirety. The Committee believes that 
introduction of the record of prior testimony and exhibits will be useful to 
enable the Committee to focus the live testimony that it hears on the most 
critical witnesses. The prior testimony has been the subject of adverse 
cross-examination, and its use will not prejudice any party. In accordance 
with the House motion and in the interest of a thorough and fair 
proceeding, all testimony and exhibits in Judge Nixon’s criminal 
proceeding, including the post-trial proceeding (as requested by Judge 
Nixon), will be admitted, as well as ail testimony and exhibits admitted in 
the House impeachment proceeding. 22 

The Judge Hastings Impeachment Proce e dings . In the Hastings Impeachment, the 
issues were slightly different. The House in the Hastings Impeachment sought to 
introduce select testimony from Judge Hastings’s criminal trial - not the full transcripts. 23 


2l Proceedings of the Judge Nixon Impeachment Trial Committee . July 13, 1989 
(statement of Rep. Edwards), printed in Judge Nixon Senate Impeachment Report at 305. 

22 fJudge Nixon) Impeachment Trial Committee Disposition of Pretrial Motions . First 
Order . July 25. 1989 at 5, reprinted in Judge Nixon Senate Impeachment Report at 3 19, 
323. 

23 Judge Hastings sought to introduce the entirety of the criminal trial for the puipose of 
having the Senators be aware that some of the factual allegations in the Impeachment trial 
were the same as those that had been tried in the criminal trial at which Judge Hastings 
had been acquitted, and not “for truth.” In response to a question from Chairman 
Bingaman as to why he sought the full transcript to be introduced, Judge Hastings’s 
counsel explained he wanted the entire record to be introduced “to establish the fact that 
the accusations made, the first 1 5 articles of impeachment were in fact tried to a jury 
more than five years ago, and were in fact fairly tried, and there is no new evidence or no 
material new evidence in support of that.” Proceedings of t he Ha stings Trial Committee . 
June 22, 1989, printed in Hastings Senate Impeachment Report at 836 (statement of 
Terence Anderson, Esq.). House Manager Bryant objected to the testimony being 
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By way of an Order issued July 10, 1989, the Senate Trial Committee admitted some 

testimony sought by the House, and denied the House's requests as to other testimony. In 

its Order, the Committee stated certain overarching principles: 

The Committee recognizes the general objection on the grounds of hearsay 
made by Judge Hastings to the receipt of any prior testimony as 
substantive evidence..., but as noted in the Committee’s disposition of 
pretrial issues on April 14, 1989, neither it nor the Senate is bound in these 
proceedings to strict judicial rules of evidence. ... On the other hand, the 
Committee does not believe it appropriate to admit prior testimony into 
evidence on key points where credibility, context or interpretation are in 
dispute - particularly where the opposing party has not had an opportunity 
for cross-examination.' 4 

Accordingly, the Committee permitted the House to introduce numerous transcripts “for 
truth” - those where opposing counsel had the opportunity for cross-examination and 
only in circumstances where the prior testimony was offered in place of a party's calling 
that witness in its own case.' 5 

Thus, in all three proceedings the respective Senate Committees rejected 
application of the Federal Rules of Evidence in deciding the issue as to the admissibility 
of transcripts from prior proceedings and recognized the relevance of prior sworn 


introduced for this purpose, characterizing it as “in effect, a revisitation of the issue of 
double jeopardy, which was disposed of by a vote of 93-to-l in the Senate, the first time 
the Senate took this matter up. It is an issue that has no relevance whatsoever.” Id. at 
837. The Hastings Senate Committee denied Judge Hastings’s Motion to admit the 
entirety of the criminal trial record. However, because of the nature of Judge Hastings's 
request, the decision by the Hastings Senate Committee is not pertinent to the 
consideration of the House's Motion in this case. 

24 [Hastings] Impeachment Trial Committee Eighth Order . July 10, 1989 at 1-2, reprinted 
i n Repo rt of the Senate Impeachment Trial Committee on the Articles Against Judge 
Alcee L, Hastings . S. Hrg. 101-194, Pt. 2A at 61-2 (1989) kludge Hastings Senate 
Impeachment Report Pt. 2A ). That Order is attached as “Attachment 4.” 

'’The fact that Judge Porteous will have the opportunity to cross-examine some of the 
witnesses on their prior testimony at the depositions further supports the admissibility of 
the prior testimony. 
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testimony to the fact-finding responsibilities of the Senate. Further, in each of the three 
proceedings, the respective Senate Committees, in deciding to admit prior testimony (in 
whole or in part) took into consideration that the opposing party had the opportunity to 
cross-examine the witness. 

We recognize that the Hastings Senate Committee took a narrower approach than 
the respective Senate Committees in Nixon and Claiborne as to the admission of the 
records of prior proceedings involving the respective judges. However, the decision by 
the Nixon Senate Committee in accepting into evidence all the relevant transcripts and 
exhibits - from both the criminal trial and the House proceedings - is the most recent of 
those three and thus implicitly rejected the narrower decision in Hastings. Further, the 
materials associated with Judge Hastings's criminal trial were truly voluminous in 
contrast with the far smaller set of materials in the prior Claiborne and subsequent Nixon 
proceedings (and, an even smaller collection in the Fifth Circuit and House proceedings 
involving Judge Porteous). To the extent that the Senate Committee in this case refers to 
the prior Impeachment proceedings as guidance, we thus urge the Committee to follow 
the more expansive approach to accepting prior record evidence that was employed both 
with the Judge Claiborne and Judge Nixon Impeachments, especially insofar as that 
evidence is in the public record ( i.e. . such as the House Impeachment proceedings, some 
of which are available on-line), and would be available to Senators in any event. 

Under these principles, therefore, the House requests that the Senate Committee 
rule that the Fifth Circuit Hearing testimony and exhibits relating to Judge Porteous, as 
well as the House Impeachment Task Force testimony and exhibits relating to Judge 
Porteous, all of which are in the public domain, be admissible “for truth,” and that the 


13 



1737 


weight of such evidence be left to the Senatois as they consider that evidence. The 
admission of the Fifth Circuit Hearing testimony fits squarely within the Claiborne, 

Nixon and Hastings precedents. Judge Porteous either cross-examined or called 
witnesses at that hearing, and it would be nothing more than gamesmanship for Judge 
Porteous, having, for example, agreed to the admission of certain documents and 
transcripts at that hearing, to object to their admission before the Senate. 

IV. CONCLUSION 

For ail the reasons discussed above, the House requests that Impeachment Trial 
Committee rule that the evidentiary records from the Fifth Circuit Special Committee 
Hearing and the Impeachment Task Force Hearings may be admitted at trial . 26 At present, 
the testimony of certain witnesses as well as certain documentary materials which were 
introduced in prior proceedings have been separately designated as discrete exhibits, and, 
at the appropriate time, the House would formally designate these materials by exhibit 
number and move their introduction . 27 


26 Only a very small portion of the Fifth Circuit proceedings are not squarely relevant to 
this Impeachment proceeding. For example, the Fifth Circuit proceeding addressed 
whether Judge Porteous committed a fraud in a bank loan application, and one witness 
was called (a banker named Edward Butler) w<ho testified on this topic. The testimony 
from the Fifth Circuit hearing associated with this issue has not been marked as a House 
Exhibit, and the House does not propose to seek its admission. With this exception, it is 
the House's view that all the other testimonial materials from the Fifth Circuit would be 
relevant. 

27 Many of these exhibits introduced before the Fifth Circuit Special Committee Exhibit 
List are also marked as potential trial exhibits on the House’s exhibit list. In many 
instances, the House has selected a few pages from a broader document collection, such 
as specific casino records, so as to narrow the volume of records that will be admitted. 
The House proposes to introduce only the pages from document collections that are 
relevant. Indeed, most of these Fifth Circuit exhibits are business records and would be 
admissible regardless of their status as Fifth Circuit exhibits. 


14 



1738 


WHEREFORE, the House requests that the complete evidentiary records of the 
Fifth Circuit Proceeding and the Task Force Impeachment Hearings be admissible; that, 
in advance of the trial, the Senate Committee designate a date certain for both parties to 
designate transcripts and exhibits for admission; and that either party may object to the 
other party’s designation on grounds other than the feet that the materials are being 
offered “for truth.” 


Respectfully submitted, 

The United States House or Representatives 



Special Impeachment Counsel 


Managers of the House of Representatives: Adam B. Schiff, Bob Goodlatte, Zoe 
Lofgren, Henry C. “Hank” Johnson, F. James Sensenbrenner, Jr. 


July 21, 2010 
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PROCEDURE FOR THE IMPEACHMENT TRIAL OF 
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IN THE UNITED STATES SENATE 
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JUDGE ALCEE L. HASTINGS TO DISMISS ARTICLES OF IMPEACH- 
MENT 
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mittee. The charge to such a committee would, then, be limited to 
hear testimony and receive evidence regarding those articles of im- 
peachment that were not dismissed The second original resolution 
reported herein provides for the filing and argument of motions by 
Judge Hastings to dismiss articles of impeachment. 47 

C. RULES OF EVIDENCE 

Respondent has requested that the Senate state whether the Fed- 
eral Rules of Evidence or common law rules of evidence will apply 
in the Senate proceedings. The Committee finds that no such decla- 
ration should be made by it. Any such determination should be 
made by the body that hears the evidence in the case. 

"The Rules of Impeachment” by Stanley Futterman, 24 Kan. L. 
Rev. 105 (1975) contains a discussion of the evidentiary rules used 
by the Senate in impeachment proceedings. Futterman states, 
“. . . the Senate has understood itself to be making evidentiary de- 
terminations under the rules of evidence applicable in courts of law 
the equity. 48 

In the past, the Senate has determined the admissibility of evi- 
dence by looking to Senate precedents rather than court decisions. 
A Senate vote is the ultimate authority for determining the admis- 
sibility of evidence. 49 

In the Claiborne impeachment proceedings, the House managers 
argued that the Senate is not bound by the Federal rules of Evi- 
dence, but they suggested that those rules should be looked to for 
guidance. The managers were careful to cite to the analogous feder- 
al rule when arguing motions. 50 

Professor Burbank concludes that the Claiborne proceedings con- 
firmed the Senate’s wisdom in refusing to adopt detailed rules of 
evidence for impeachment trials and cautions against wholesale 
borrowing from the Federal Rules of Evidence. 5 1 Burbank stated, 
"It is not hard to imagine a trial governed by a detailed body of 
rules becoming bogged down in technical disputes, with the ascer- 
tainment of facts the victim.” 52 

Although the Senate applies generally accepted rules of evidence, 
it would serve no useful purpose to declare any particular system 
to be supreme. Impeachment A Handbook, (1!)74) by Professor 
Charles Black of Yale University, discusses the entire impeach- 
ment process. Professor Black suggests that technical rules of evi- 
dence designed for juries have no place in the impeachment proc- 
ess 


Both the House and the Senate ought, to hear and consider 
all evidence which seems relevant, without regard to tech- 
nical rules Senators are in any case continually exposed 
to ‘hearsay’ evidence, they cannot be sequestered and kept 
away from newspapers like a jury If they cannot be trust- 
ed to weigh evidence, appropriately discounting for all the 


i7 See Appendix C for text of S Rce 39, 101«t Congress, let Session 
4,1 Id., 112 

Cannon s Precedents, supra, § 49! 
i0 Set S. Hrg 99-8] 2, Part I, supra, 70-71, 73 
41 Burbauk, "Removal of Federal Judges", supra, 692 
** Id, 693. 
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factors of unreliability that have led to our keeping some 
evidence away from juries, then they are not in any way 
up to the job, and ‘rules of evidence’ will not help. s 3 

Simpson in “Federal Impeachments”, supra, discussed rules of 
evidence in impeachment proceedings. Simpson noted: 

the Senate has invariably received all the evidence 
which it deemed relevant, from any witness who had per- 
sonal knowledge of the facts, no matter by whom it was to 
be proved, and left its weight to be determined upon final 
consideration . 54 

The Senate must retain its freedom to review evidence issues as 
they present themselves. The Senate should not restrict itself un- 
necessarily by making its decision in a vacuum, before the trial has 
even begun. 


H. OTHER PAIR TRIAL ISSUES 

The House Managers have recommended that the impeachment 
committee's proceedings should be videotaped to provide an addi- 
tional means to examine the credibility of witnesses and to over- 
come other objections to impeachment proceedings before a com- 
mittee instead of before the full Senate. The Claiborne proceedings 
were televised to all Senate offices and videotapes were available to 
Senators. 

For the reasons set forth fully in its discussion of the use of an 
impeachment committee, the Committee believes that the proceed- 
ings of the impeachment committee should be televised to all 
Senate offices and videotaped, and that such videotapes should be 
made available to Members so that they may examine the proceed- 
ings as their schedules permit, without disruption of the other leg- 
islative responsibilities of the Senate during this trial. 

The Committee finds that the Senate can also assure that Sena- 
tors have an opportunity to familiarize themselves with the case by 
delaying floor consideration of the articles of impeachment for a 
period of time after the parties have concluded their cases before 
the committee. 

During the Claiborne trial, concern was expressed about the lack 
of time Senators had to review the record before full Senate consid- 
eration of the case. Respondent intimates that he will not receive a 
fair trial if a committee is used to receive evidence because the 
Senators will not take time to examine transcripts or videotapes 
prior to full Senate action. 

Allowing a period for weighing the evidence will remove even 
the suggestion that the Senate does not wish to devote the neces- 
sary time to the case. By the same token, providing a period for 
reviewing the evidence will allow the nation's business to go for- 
ward Such a procedure is common practice in the Senate. Hear- 
ings are routinely held months before legislation is marked up and 
voted upon in committee. Frequently, the full Senate vote is taken 
months after the legislation is reported. In the context of impeach- 


53 Id 18 (emphasis in the origmal) 
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Bnittd States Senate 

WAS HINOTDH, DC 10510 
IMPEACHMENT TRIAL COMMITTEE 

DISPOSITION OF PRETRIAL ISSUES 
Upon consideration of the written submissions of the 
parties on pretrial Issues and the oral argument on April 12, 
1989, the committee has authorized the chair to issue the 
following rulings on behalf of the committee] 

Preliminary Witness Lists 

First, on three occasions, beginning on August 10, 
1988, the Committee on Rules and Administration ashed the 
parties for preliminary lists of witneBSSB with a description 
of the general nature of the testimony that is expected from 
each witness. The Rules Committee expressly stated that i 
neither side would be precluded, by the submission of this 
preliminary information, from requesting subpoenas for other 
witnesses. On September S, 1988, the House submitted a list 

i 

of twenty-three witnesses that It anticipates calling. The 
House briefly described the nature of each witness's proposed 
testimony. On January 17, 1989, the House supplemented that 
list with six additional witnesses. Judge Hastings did not 
provide to the Rules Committee a list of his proposed 
witnesses in these Senate proceedings. Neither has Judge 
Hastings provided to this committee a preliminary lint of the 
witnesses that he intends to call before us, other than to 
refer to material which hp had provided last year to a 
subcommittee of the House Committee on the Judiciary. 

( 281 ) 
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It la Imperative that Judge Hastings now provide his 
preliminary witness list without any further delay. The 
committee requires the list In order td complete lte 
consideration of pretrial issues; including the fixing of an 
appropriate date to begin evidentiary hearings. Accordingly, 
Judge Hastings is directed to provide to the committee by 
noon on April 19, 1989, a preliminary witness list that 
identifies in good faith the witnesses that he intends to 
call before this committee. The witness list should also 
briefly state, in detail comparable to that already provided 
by the House for its anticipated witnesses, the nature of the 
testimony that Judge Hastings expects each listed witness 
would provide. This le to be a preliminary liBt. Judge 
Hastings may add, by showing good cause for not including 
them on the preliminary list, additional names when he 
Bubmlts his final witness list. In the absence of a showing 
of good cause, the committee may exclude the testimony of any 
witness who Is not listed and described In the preliminary 
witness list. 

The House has indicated that It may have additional 
witnesses. To the extent that those additional witnesses are 
now known to the House, the House should supplement Its 
preliminary list by noon on April 19, 1989. 


2 



Motion in Limine 


Second, the Souse has moved In limine to exclude five 
categories of evidence as Irrelevant. 

The first category concerns the motivations of persons 
who Investigated Judge Hastings In 1961 and then who 
prosecuted him in United States v. Hastings , Cr. No. 81-596- 
Cr-STG. The third category concerns the motivations of 
persons who investigated the matters addressed by Grand Jury 
No. 86-3 (Miami) concerning the alleged disclosure by Judge 
Hastings of confidential wiretap information. 

Judge Hastings correctly notes that the House has 
placed on its witness Hat several assistant United States 
attorneys and agents of the Federal Bureau of Investigation 
who would testify in connection with either the bribery and 
perjury allegations or the wiretap matter. Judge Hastings 
asserts that the House motion is premature. He also assorts 
that he should be able to inquire into the motivation and 
bias of the witnesses against him. Ab Judge Hastings ha b 
asserted a tenable basis for some degree of latitude in 
cross-examining the witnesses that the House will call, the 
committee denies at this time this portion of the House's 
motion. To the extent that Judge Hastings proposes to 
Inquire into the motivations of persons who investigated and 
prosecuted him for a purpose other than impeaching witneooeo 
that the House will call, the House motion is premature in 
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the absence of a firm indication from Judge Hastings, through 
the filing of a witness list, that he intends to call any 
such witnesses. He wish to make clear nonetheless that our 
denial at this time of this portion of the House motion 
should not be understood to invito an open-ended Inquiry Into 
the motivations of federal prosecutors and investigators. 
Rather, any such Inquiry must be limited to evidence that the 
investigations were conducted in a manner intended to mislead 
a court or trier of fact as to Judge Bastings' guilt or 
innocence. 

Categories two and four concern the motivations of 
persons who Initiated, investigated, and considered the 
complaints that were filed against Judge Hastings in March, 
1983, and September, 1986, with the Eleventh Circuit under 
the Judicial Conduct and Disability Act of 1980. Judge 
Hastings contends that this aspect of the House motion also 
is premature. 

The issues that are presented by the articles concern 
Judge Hastings’ conduct, not the conduct of members of the 
judicial branch or persons employed by it. Judge Hastings 
has made no showing that evidence in categories two and four 
would be relevant to the articles of Impeachment. Moreover, 
a grant of the House motion with respect to categories two 
and fouc should help to focus the parties* preparation for 
trial on issues that will be germane to the Senate's 
consideration of the articles. The motion to exclude 


<1 
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evidence of the matters described in categories two and four 
1 h granted. 

The fifth category in the House motion In limine is 
cumulative evidence on Judge Hastings' general character and 
reputation. He agree with Judge Hastings that this portion 
of the House motion in limine is premature. Mo expect that 
Judge Hastings will be mindful of the limitations that the 
committee placed on the number of character witnesses, and 
the total length of character testimony, in the Claiborne 
proceedings, and that, In composing hie witness Hat, Judge 
Hastings will recognHe the need to avoid cumulative 
evidence. We can address at a later date any question which 
arises about the need to impose limits on that testimony. 

Documentary Discovery 

Third, Judge Hastings has moved for extensive pretrial 
discovery. He advocates that discovery be based on 
contemporary ideas about discovery in federal civil judicial 
proceedings. The House has proposed a scope of discovery 
that is modeled to a greater extent on federal criminal 
judicial proceedings. The House proposes to provide to Judge 
Hastings any exculpatory evidence that it possesses. The 
House also proposes that each party provide to the other 
party the documents that it proposes to offer in evidence, 
prior sworn, adopted, or approved statements of witnesses 
that each proposes to call, and substantially verbatim and 


5 
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contemporaneously recorded statements of witnesses that each 
intends to call. The discovery proposed by the House should 
be completed as promptly as possible. We reject, however, 
the divergent theoretical Units — expansive in Judge 
Hastings' view and constricted in the House's view — that 
each side has advocated. 

The House has expressed a concern about one House of 
Congress directing another House to produce records. We need 
not address at this time whether the Senate has that power in 
an impeachment proceeding, because we think that it should be 
sufficient to state principles and a schedule to guide these 
proceedings! 

(a) To the extent that the parties have had a 
disagreement about photocopying, we recommend to the House 
that the issue be resolved in Judge Hastings' favor and that 
the House provide to Judge Hastings copies of all documents 
that the House has no objection to providing on the basis of 
their content. To facilitate Judge Hastings' response to the 
House's proposed stipulations, a matter that will be 
discussed below, the House should provide those copies by 
April 21, 1989, a week from today's order. 

<b) The House — which has proposed to provide 
exculpatory materials, certain prior statements of witnesses, 
and documents and other tangible evidence that it intends to 
introduce in evidence -- has indicated that It has provided 


6 
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moat but not all o£ that material to Judge Hastings. The 
House would Ilka to defer further production until it 
racalvea equivalent material from Judge Hastings. He will be 
requiring comparable disclosure by Judge Hastings, but the 
production to Judge Hastings should not be delayed while that 
occurs. Again, bacauas we will be requiring responses to the 
House’s proposed stipulations, the House should provide this 
material to Judge Hastings by April 21. 

(c) Concerning other documents, the sharing of 
information should be guided by a broader principle than that 
advanced by the House in Its offer to provide exculpatory 
evidence and the prior sworn, adopted, approved, or 
substantially verbatim and contemporaneously recorded 
statements of wltnesees. In addition to the interests of the 
House in its role as advocate for the articles of impeachment 
and the interests of Judge Hastings in defending against 
those articles, the Senate has an interest in the development 
of a record that fully illuminates the matters that it must 
consider in rendering a judgment that under the Constitution 
only the Senate may make. He therefore ask the House — for 
documents that it has obtained from elsewhere in the 
government that are responsive to a particularized request 
from Judge Hastings — to determine whether there are 
specific objections, such as the need to honor promised 
confidences to people who may be at risk, to production to 


- 7 
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Judge Hastings. In the absence of specific objections by the 
House or by the governmental entity that provided the 
material to the House, which should be articulated in writing 
so that the parties and the committee may be apprised of 
them, the special constitutional process that ws are now 
engaged In will be served best by the fullest disclosure 
possible. It may be that for soma documents an appropriate 
course of action would be to provide them to the committee 
for an evaluation of their sensitive nature, if any, and a 
determination by the committee whether any restrictions 
should be placed on the terms of access to them. Again, 
because of the schedule that will be set forth below for 
responses to stipulations, the House should respond by May 3. 

(d) Judge Hastings also has a burden that he has not 
yet met. It will be necessary for him to do more than simply 
demand everything that other people have. In order to 
facilitate the process that we are asking the House and the 
other branches to undertake, Judge Hastings should identify, 
with far greater particularity than he has to date, the 
records that are germane to Issues in these proceedings. 

Also, if it would be of assistance to the holders of 
documents In determining thalr responses, he should 
articulate to them the basis for his requests. To enable the 
House to respond by May 3, Judge Hastings should submit his 
particularized requests by April 26. 


8 
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(e) Neither the Department of Justice nor the counsel 
or the members of the investigating Committee of the Judicial 
Council of the Eleventh Circuit are before us. If Judge 
Hastings has requests for documents from either the 
Department, including the Federal Bureau of investigations, 
or the Judicial Council, he should promptly make 
particularized requests to them by April 26 , With knowledge 
of the committee's interest in the fullest disclosure 
possible, we would appreciate knowing of the Department's and 
the Council's responses at the earliest possible time. 

(f) Judge Hastings should provide his reciprocal 

discovery to the House by May 10, including all documents, 

0 

tapes, and other tangible evidence he intends to offer in 
evidence, and sworn, adopted, approved, or substantially 
verbatim statements of witnesses that Judge Hastings intends 
to call. 

Deposit ions 

Fourth, Judge Hastings has asked that the Senate 
utilize its subpoena power to enable him to take depositions 
in advance of the committee's hearings. He has attached to 
his moot recent request a list, which he has denominated a 
provisional list, of twenty-four Department of Justice 
attorneys and Federal Bureau of Investigation officials and 
agents. The list ia taken from a list of provisional 
witnesses that Judge Hastings had submitted last year to a 
subcommittee of the House Committee on the Judiciary, 
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The committee knows o £ no precedent for the pretrial 
examination of witnesses in connection with a Senate 
impeachment trial. Nevertheless, the committee will give 
further consideration to Judge Hastings' request for 
depositions after receiving from him a statement that 
includes the following information: a list of proposed 
deponents* a proffer of the testimony he expocto to elicit 
from each proposed deponent and the relevance of that 
testimony) whether the proposed deponent has testified or 
provided statements in prior proceedings and whether Judge 
Hastings has received or has had access to any transcripts or 
recorded statements) whether Judge Hastings has asked the 
proposed deponent to provide information voluntarily and, if 
he has, the response q £ the proposed deponent) and, if the 
committee provides for depositions but limits their number, 
what priorities Judge Hastings places among the depositions 
that he is requesting. 

If Judge Hastings wishes to pursue his request for 
depositions, he should submit this statement by April 28, 
1989. 

It is the committee ’ a hope and expectation that if 
either the House or Judge Hastings seeks an opportunity to 
obtain Information from the Department of Justice, including 
the Federal Bureau of Information, that the Department and 
the Bureau will cooperate voluntarily to provide relevant 
information . 


10 
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Btipulations 

Fifth, the Housa, on December IS, 1988, served an 
original and, on Hatch 31, 1989, served a revised proposed 
stipulation of facts. The revised proposal reorganliea the 
original proposed stipulation of facts into fifteen 
categories. The House also served on December 15, 1988, a 
proposed stipulation of documents which asked that the 
parties stipulate that each of the listed documents is 
genuine. The proposed documentary stipulation also proposed 
other stipulations for designated categories of documents. 

The December 15, 1989 submission by the House on documentary 
stipulations stated the proposed stipulations did not 
preclude pertinent objections to the admissibility of the 
documents listed by the House based on matters not addressed 
in the stipulations. 

On January 17, 1989, the House proposed that the 
Senate adopt a rule that any proposed stipulation of fact 
will be accepted as true unless the opposing party files a 
written objection, including a proffer as to why the proposed 
stipulation Bhould not be taken as true. The House asked for 
a parallel rule on the authenticity of documents. 

An early resolution of factual questions and questions 
about the authenticity and admissibility of documents that 
are not in dispute will enable the parties and the committee 
to focua their time and energies on matters that are truly in 
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disagreement. Also, the Committee has been directed by the 
Senate to report to it on facta that are uncontented. 

Accordingly, the committee accepts the House 
proposals. We direct Judge Hastings to respond to the 
House's proposed revised stipulations of fact, filed on March 
31, 1989, by admitting their truth or serving and filing a 
specific objection that includes a proffer an to why the 
proposed stipulation should not be taken as true. With 
respect to documents, we direct Judge Hastings to respond to 
the House's proposed documentary stipulations, filed December 
15, lj>88, by admitting the matters set forth In that 
submission and by admitting the admissibility of the 
documents listed by the House, or by serving and filing a 
specific objection that includes a proffer as to why the 
proposed stipulation concerning each document should not be 
taken a 9 true and the particular document admitted into 
evidence . 

Judge Hastings has had nearly four months to evaluate 
the House's proposed stipulations. We direct that Judge 
Hastings' response be submitted no later than May 10, 1989. 
This should be a reciprocal process. Although Judge 
Hastings' has not proposed stipulations of his own, he may do 
so by May 10. If Judge Hastings does submit proposed 
stipulations by that day, the House should respond to them by 
May 24. The parties should engage in this process with an 
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eye towards resolving problems. Consequently, if a 
disagreement about a proposed stipulation can be resolved by 
redrafting the stipulation to be more accurate, or can be 
resolved by providing access to a speclEic document, then we 
would expect the parties to work together to settle 
differences between them. 

Evidentiary Principles 

Sixth, the parties have expressed an interest in the 
evidentiary principles that will govern these proceedings. 

The committee's task is to receive and report evidence to the 
Senate. The Senate reserves the power to determine the 
competency, relevancy, and materiality of the evidence 
received by the committee. The committee is not bound by the 
federal Rules of Evidence, although those rules may provide 
some guidance to the committee. Members of the Senate sit 
both as judges of law and fact. Precise rules of evidence 
are not needed in an. impeachment trial to protect jurors, lay 
triers of face, from doubtful evidence. In the end, the task 
of members of the Senate will be to weigh the relevance and 
quality of the evidence. 

Final Pretrial Statements 
Lastly, the parties should file final pretrial 
statements by a date that the committee will designate when 
it issues an order setting a date for the commencement of 
testimony. These statements should include a final list of 


13 



1766 


294 


witnesses with a brief statement of the- nature of each 
witness's proposed testimony. The parties should also submit 
marked exhibits that each proposes to offer. Further, each 
party should set forth to the committee the legal principles 
that each believes is applicable to each article of 
impeachment, or, if appropriately grouped, set of articles. 
Although the committee will not reach conclusions of law, it 
is important for the committee, in determining the relevancy 
of evidence, to know from the parties the legal theories upon 
which each is proceeding. Me will provide more detailed 
instructions to the parties about the contents of these 
pretrial statements. 

Deferred Hatters 

The committee is continuing to consider Judge 
Hastings* application for defense funds. The committee is 
also continuing to consider a schedule for lto evidentiary 
hearings. The committee expects to issue an order or orders 
on these matters within a week. 



14 



1767 


Attachment Four 



1768 



FHOW: jJOJ! 2I4-S4JJ 
TIl£CDJ>l£ft P02J 224-5*7? 

ISnitEd Starts .Senate , 

IMPEACHMENT TRIAL COMMITTEE 
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HART SENATE OFFICE BUILDING. ROOM 5IL902D 
WASHINGTON, OC 20510 

IMPEACHMENT TRIAL COMMITTEE 
EIGHTH ORDEH 

A. Prior Testimony 

In its Fourth Order, dated May 24 , 1989, the Committee 
noted the desirability, in circumstances consonant with 
fairness to the parties, of permitting the prior recorded 
testimony of some witnesses to be introduced into the record 
in place of live examinations. It is the Committee’s belief 
that the use of this procedure, especially where the 
testimony related to facts not in substantial dispute or came 
from witnesses whose credibility is not questioned, will 
further the creation of a coherent record for use by the 
Senate. 

The parties were directed to, and did, identify for 
the Committee the prior testimony they desired to offer into 
evidence. The Committee has reviewed all written submissions 
of the parties on this topic, and has considered their oral 
arguments as well. The Committee recognizes the general 
objection on the grounds of hearsay made by Judge Hastings to 
the receipt of any prior testimony as substantive evidence 
(somewhat modified in his most recent submission), but as 
noted in the Committee's disposition of pretrial issues on 
April 14, 1989, neither it nor the Senate is bound in these 
proceedings to strict judicial rules of evidence. (The 
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Committee notes that even under the Federal Rules of 
Evidence, hearsay may be received if the court is satisfied 
that the interests of justice are served by its 
admission. )A/ On the other hand, the Committee does not 
believe it appropriate to admit prior testimony into evidence 
on key points where credibility, context or interpretation 
are in dispute — particularly where the opposing party has 
not had an opportunity for cross-examination. 

The Committee also does not believe it appropriate to 
address at this time objections, such as relevance, 
competence, prejudice, privilege or hearsay, to the content 
of any proffered prior testimony, and expressly reserves all 
such decisions until the commencement of the evidentiary 
proceedings on July 10. 

Suhject to the foregoing, the Committee has decided 
that it will receive certain prior testimony as substantive 
evidence, but will do so only where the prior testimony is 
offered in place of — and not in addition to — a party's 
calling that witness in its own case. The Committee's 
decision to receive prior testimony from certain witnesses 
does not preclude those witnesses being called by the 
opposing party, with appropriate opportunity then for cross- 


ly Rule 803(24), F.R.Ev.; see also , Rule 804(b)(5), F.R.Ev. 
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examination. Accordingly, the Committee rules that: 

1. The entire testimony of Richard Lowe, Willie James 
Washington, and Laverne Boone before the Investigating 
Committee of the Eleventh Circuit ("1C") will be received 
into evidence. Judge Hastings has waived any specific 
objection to the testimony of these airline employee 
witnesses, whose testimony is limited solely to the meaning 
of certain airline records. The Committee believes that 
their testimony is not subject to substantial dispute, and 
notes that if there are further matters that Judge Hastings 
wishes to elicit from these witnesses, the Senate will at his 
request issue subpoenas so that he may do so in the 
presentation of his own evidence. 

2. Neither the prior grand jury nor the IC testimony 
of Daniel Simons will be received into evidence. Judge 
Hastings has never cross-examined Hr. Simons,-/ and Simons’ 
testimony, which directly describes Judge Hastings' actions 
in issuing a forfeiture order that the House alleges was 
central to the bribery scheme, is more than peripheral. The 


2/ The Committee notes the House's position that Judge Hastings 
had, but declined, the opportunity to cross-examine Mr. Simons 
before the IC, but is more guided by its reluctance to have the 
record here contain significant substantive evidence against 
Judge Hastings from this witness who was not subject to cross- 
examination on behalf of Judge Hastings. Notwithstanding this 
ruling, however, the Committee remains of a general view that a 
party’s failure to exercise an opportunity to cross-examine may 
appropriately be considered a waiver of that opportunity. 
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House is invited to consider whether other means which would 
allow Judge Hastings an opportunity of cross-examination, 
such as a telephonic deposition, might be employed to provide 
the testimony of Mr. Simons. 

3. The complete trial testimony of Madeline Petty in 
United States v. Hastings and pp. 220, 11. 5-6; 222, 11. 3-7; 
and 224, 11. 7-11 from her IC testimony will be received into 
evidence, subject to Judge Hastings’ right to call her as his 
own witness. The Committee is substantially influenced by 
the facts that Judge Hastings did have an opportunity to 
cross-examine Ms. Petty at his trial; that the testimony 
regarding Ms. Petty's travel to has Vegas with Mr. Borders is 
not disputed; and that the details in her IC testimony 
regarding her phone number and non-acquaintance with Dredge 
are not disputed. 

4. The IC testimony of Neal Sonnett and Joel 
Hirschhorn will not be received into evidence. The Committee 
has reviewed the proffered testimony with care. In both 
instances, the Committee feels, the testimony involves 
matters where the context and interpretation of particular 
events may be significant, and where the Committee is 
reluctant to permit its record to be based on ex parte 
examinations. Particularly with respect to Mr. Hirschhorn, 
the Committee notes the repeated attorney-client privilege 
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issues which his testimony raised, and feels that in these 
proceedings it would be better to have such testimony as the 
House might desire from this witness offered directly by the 
witness in Judge Hastings' presence. 

5. The IC testimony of Carolyn Mclver, Andrew 
Chisolm, and Eleanor Golar-Williams which relates to whether 
Hemphill Pride could be reached at their telephones will be 
received into evidence, if these witnesses are not called to 
testify. The Committee notes that Judge Hastings has, in his 
Answer to Impeachment Articles X through XIII, admitted the 
substantial accuracy of this testimony, and sees no reason 
why these three witnesses should be required to appear as 
live witnesses on this issue unless Judge Hastings wishes to 
call them as a part of his case. To the extent that any 
other issue is sought to be proven from these witnesses, 
however,- the Committee will not receive their IC testimony 
for that purpose. 

'6. The IC testimony of Louima Romano will not be 
received into evidence. Judge Hastings has never cross- 
examined this witness, and the Committee notes that much of 
her proffered testimony was vague, and became precise only in 
response to leading questions. 

7. The trial testimony of Paul Rico, Benjamin Daniel 
Brown, Charles T. Duncan, Mildred Hastings, Shirley Pride, 
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Simon Stephen Selig HI| and Dudley Williams in United states 
v. Hastings and United States v. Borders will not be received 
into evidence. These are witnesses whom the opposing party 
has expressed a desire to examine, and if evidence from them 
is to be a part of the case here, the opposing party should 
have an opportunity to cross-examine. To the extent that any 
of these witnesses are unavailable, the Committee is willing 
to reconsider its ruling under standards similar to those in 
Federal Rule of Evidence 804. 

8. The entire trial testimony of X.J. Cunningham, 
Willie E, Gary, Lisa Goldstein, Barbara Katzen, Carolyn 
Lewis, Alvoyd Merritt, the Honorable James C. Paine, Herman 
C. Perry, Mildred Pride, Herbert 0. Reid,- Frank Romano, 
Shirley Ross, Paul Snead, Ralph Stevenson, Delano Stewart, 
and Barbara Whiting-Wr ight in United States v. Hastings and 
United States v. Borders will be received into evidence. 

This testimony has been proffered by Judge Hastings, and the 
House has not objected. 

9. Judge Hastings' application to include in the 
record as substantive evidence the entire trial records of 
both United States v. Hastings , No. 81-596-CR-ETG (S.D. Fla. 
1983) and United States v. Borders , No. 82-75-A (N.D. Ga. 

1982) is denied. The Committee sees no reason to further 
expand the record here with volumes of transcripts and 
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hundreds of exhibits from two separate proceedings. The 
Committee has been, and continues to be, willing to accept 
specific proffered items of testimony and documentary 
evidence, but believes that acceptance of the full record of 
two other trials as substantive evidence would be more 
confusing than informative. 

The Committee defers ruling on Judge Hastings' 
alternative proffer of the entire Hastings trial record not 
as substantive evidence, but rather to show that the 1981 
bribery allegations and the false statement issues arising 
out of his defense of them were presented fully and fairly to 
the jury which acquitted him. Judge Hastings argues that 
this should be a key, if not dispositive, fact in the Senate 
trial; the House managers assert, to the contrary, that this 
evidence has no relevance whatever, and Judge Hastings should 
be convicted or acquitted based solely on the evidence 
adduced here. 

The Committee does not believe it appropriate to 
decide an important issue of weight and relevancy for the 
Senate in the context of ruling on whether certain prior 
testimony may be received as substantive evidence. It may be 
that Judge Hastings' argument can properly be put to the full 
Senate for such weight as any Senator chooses to give it. At 
this time the Committee notes that a decision to include the 
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entire Hastings trial record in its “report of evidence" to 
the Senate may have the effect of commingling the evidence 
admissible generally with a very similar body of evidence 
admitted only for limited purposes. The Committee invites 
Judge Hastings to make an alternative suggestion of a 
mechanism for presenting his argument regarding the effect, 
if any, of his 1983 acquittal to the full Senate — for 
example, through creation of a summary of witnesses and 
exhibits in the 1983 trial for entry into the record here — 
without the potential for confusion that may be inherent in 
duplicating the entire prior trial record. 

B. Documents 

In its Fifth Order, dated June 8, 1989, the Committee 
directed the parties to exchange lists and copies of their 
intended exhibits and, by not later than June 27, 1989, to 
serve notice of any objection to the opposing party's 
exhibits on the basis of authenticity, genuineness or status 
as a business record. The Committee's order provided that, 
in the absence of a "reasoned and specific objection" from 
the opposing party, the offering party would not be required 
to prove authenticity, genuineness or status as a business 
record for any document so identified. 
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The House has complied with the Committee's order by 
providing a list and copies of exhibits in a timely 
fashion. Judge Hastings has not. Accordingly, the Committee 
rules that the House shall retain the right to object on any 
basis to documentary evidence offered by Judge Hastings, 
including objections based on a position that Judge Hastings' 
failure to supply his exhibit list in a timely fashion has 
caused unfair surprise. 

Judge Hastings has, however, made specific objections 
to some of the proffered House exhibits: Nos. 1, 4, 10, 15, 
23, 38b, 43b, 44b, 45b, 46b, 47b, 48b, 49b, 50b, 51b, 52b, 
53b, 54b, 55b, 56b, 57b, 58b, 59b, 60b', 61b, 62b, 64b, 65b, 
66, 67, 120; 123, 124, 128, 129, 139, 141, 145, 147, 175b, 
185b', 186b, 187b, 190, 192, 193b, 194b, 201, 202, 203, 206, 
207, 208 and 209. Accordingly, all other proffered House 
exhibits will be received asgeniiine, authentic, and where 
appropriate, as regularly recorded business entries. 

With regard to Judge Hastings’ specific objections to 
proffered House exhibits, the Committee rules as follows: 

Exhibits 1, 15, 66, 67, 120, 123, 124, 128, 129, 139, 
141, 145, 147, 192, 201, 202., 203, 206, 207, . 208, and 209: 
Ruling reserved, subject to argument before the Committee. 
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Exhibits 4, 175b, 190: Exhibits will be accepted as 
genuine, authentic, and, where appropriate, as regularly 
recorded business entries. 

Exhibits 10, 23: Exhibits accepted if legible. 

Exhibits 38b, 43b, 44b, 45b, 46b, 47b, 4Bb, 49b, 50b, 
51b, 52b, 53b, 54b, 55b, 56b, 57b, 58b, 59b, 60b, 61b, 62b, 
64b, 65b, 185b, 186b, 187b, 193b, and 194b: Respondent 
objectB to the admission of these transcripts of tape 
recorded conversations on the grounds that the transcripts 
are "inaccurate apd incomplete" as well as on "other 
[unspecified] grounds." The Committee recognizes that the 
tapes themselves are the best evidence of the contents of 
recorded conversations, but believes that the transcripts 
tendered by the House are appropriately received as 
additional evidence. Accordingly, these documents will be 
received, heave is hereby given to Judge Hastings to submit 
any corrections he may wish made to the transcripts tendered 
by the House, and those corrections will be received as 

. *N 

3/ Although not binding on the Committee or the Senate, this 
procedure is commonly followed in the courts. See e.g . , 

G ovt, of Virgin Islands v. Martinez , 847 F.2d 125, 128 [3d 
Cir. 1988)"; United Stales v. Rengifo , 789 F,2d 975, 980-83 
[1st Cir. 1986)," and cases cited therein. 
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separate Hastings exhibits. 


C, Hearing Procedures 

0 

In order to provide for orderly proceedings, the 
parties are requested to alert the Committee to any legal 
issues or evidentiary matters that they anticipate may 
require ruling by the Committee and to submit short memoranda 
in support of their position. The parties should attempt to 
so advise the Committee at least three days in advance of 
when the need for a ruling is anticipated. 

Judge Hastings is directed promptly to advise the 
House and the Committee of the order in which he anticipates 
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JUDGE G. THOMAS PORTEOUS, JR.’S OPPOSITION 
TO THE HOUSE OF REPRESENTATIVES’ MOTION TO ADMIT TRANSCRIPTS 
AND RECORDS FROM PRIOR JUDICIAL AND CONGRESSIONAL PROCEEDINGS 

NOW BEFORE THE SENATE, comes Respondent, the Honorable G. Thomas 
Porteous, Jr., a Judge of the United States District Court for the Eastern District of Louisiana, 
and opposes the House’s Motion (filed on July 21, 2010, the “Motion”) to admit as evidence in 
this proceeding the prior testimony and records from (1) the Fifth Circuit Judicial Council 
Special Committee hearing (the “Fifth Circuit Hearing”) and (2) the House Impeachment Task 
Force hearings (the “House Task Force Hearings”). In support, Judge Porteous states as follows. 

Introduction and Summary 

Unlike all other modem judicial impeachments, this case comes to the Senate without a 
prior criminal trial record. Indeed, the Justice Department, after years of investigation and an 
extensive grand jury inquiry, expressly declined to bring any criminal charges against Judge 
Porteous. The prior proceedings in this case therefore consist solely of the Fifth Circuit Hearing 
and the House Task Force Hearings. Neither of these proceedings, however, was subject to the 
due process protections and requirements of a trial, including - critically - the constitutional 
right to confront and conduct full and fair cross-examination of adverse witnesses. Judge 
Porteous was forced to represent and defend himself without the benefit of counsel at both the 
Fifth Circuit Hearing and part of the House Task Force Hearings. The one-sided testimony 


In re: 

Impeachment of G. Thomas Porteous, Jr., 
United States District Judge for the 
Eastern District of Louisiana 
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elicited at those proceedings falls well short of any due process standard and should be excluded 
from the Senate trial. Judge Porteous has never had an adequate opportunity, guaranteed by the 
Constitution, to confront fully the witnesses who testified against him in the Fifth Circuit and 
House Hearings, which resembled grand jury proceedings aimed at securing an indictment. 
Those proceedings had little in common with the kind of adversarial examination of evidence 
necessary for a fair trial. The exclusion of testimony and records from such limited past 
proceedings, which is supported by prior precedent, serves the interests of justice and fairness. 

The Senate is being asked here to approve an abbreviated trial where the accused has 
been given less than half the average period for an impeachment trial, has been denied discovery 
given to prior impeached federal judges, and is being prosecuted on the basis of testimony 
elicited in insufficiently adversarial prior proceedings. Unlike in previous modem 
impeachments, the Senate cannot draw reliable testimony from any prior trial record. The 
Senate’s evidentiary hearing will be Judge Porteous’s first and only chance at anything 
resembling a fair trial. In opposing the House’s Motion, he seeks only to preserve the fairness of 
that trial, just as any member of this body would do if faced with similar charges, or 
consequences. The Senate has historically protected the rights of the accused by barring 
shortcuts and circumventions attempted by the House Managers, 1 and should continue to do so 
here. 

Factual Background 

The factual background relevant to the House's Motion and this Opposition is set out in 
detail in Judge Porteous’s Motion to Exclude Prior Testimony and Limit the Presentation of 

1 No disrespect toward the House is intended by this statement. The Constitution charges 
the House with the prosecutor’s role in impeachments. U.S. Const, art. I, § 2, cl. 5 & § 3, cl. 6; 
see also Jonathan Turley, Congress As Grand Jury: The Role of the House of Representatives in 
the Impeachment of an American President , 67 Geo. Wash. L. Rev. 735(1 999). 
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Testimonial Evidence to Live Witnesses (filed on July 21, 2010), which Judge Porteous 
incorporates herein by reference. The key facts can be summarized as follows: 

• The U.S. Department of Justice declined to pursue any criminal charges against Judge 
Porteous following a nearly decade-long criminal investigation, which included extensive 
FBI witness interviews, numerous grand jury subpoenas, and voluminous grand jury 
testimony. 

• Nevertheless, the Justice Department submitted a complaint to Fifth Circuit Chief Judge 
Edith Jones, who appointed a Special Investigatory Committee (the “Special 
Committee”), composed of herself, Fifth Circuit Judge Fortunato Benavides, and District 
Judge Sim Lake, to investigate the Justice Department’s complaint. 

• Despite her involvement in denying Judge Porteous’s earlier disability motion, and her 
appointment of herself as a “complainant” in the Special Committee proceedings, Chief 
Judge Jones refused Judge Porteous's request that she recuse herself. 

• Less than two weeks before the scheduled start of the Fifth Circuit Hearing, Judge 
Porteous’s counsel withdrew. 

• Though Judge Porteous repeatedly asked for time to retain new counsel, the Special 
Committee denied his requests and forced him to go forward at the Fifth Circuit Hearing 
without counsel, despite a clear requirement that he be permitted to have counsel in such 
a proceeding. 

• At the Fifth Circuit Hearing, the Special Committee, through its investigator Ronald 
Woods, a former U.S. Attorney, called a number of witnesses to testily, including Judge 
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Porteous - who, after refusing to testify voluntarily, was issued statutory immunity at the 
last minute and compelled to testify. 2 

• The Special Committee thereafter issued a report, which, following review by the Judicial 
Council and Judicial Conference, led to an impeachment referral to the House. 

• The House directed its Judiciary Committee to investigate, which it did through a 
specially-appointed House Impeachment Task Force. 

• In addition to requesting and receiving numerous records from (among others) the Justice 
Department and the Fifth Circuit (including grand jury testimony and a transcript of 
Judge Porteous’s immunized Fifth Circuit Hearing testimony), the House Impeachment 
Task Force staff “interviewed over 70 individuals and took over 25 depositions” - none 
of which Judge Porteous was permitted to attend. (See H.R. Rpt. No. 111-427, at 7 
( 2010 ).) 

• In November and December 2009, the House Impeachment Task Force held four 
hearings concerning Judge Porteous. As the House Impeachment Task Force made clear, 
these hearings “d[id] not constitute a trial in any sense,” were not subject to “the 
procedural rules that would govern a federal trial,” and afforded Judge Porteous only a 
limited right of participation, including only “ten minutes of examination” for the 
witnesses that the House decided to call. (See Letter from A. Schiff and B. Goodlatte to 
R. Westling dated November 6, 2009; House Task Force Hearing Transcript, Ser. No. 
111-43, at 5 (Nov. 17,2009).) 

The impropriety of the House's attempt to use Judge Porteous’s prior immunized 
testimony in this proceeding is the subject of a separate motion (filed on July 21, 2010) and 
opposition (being filed concurrently herewith). As detailed in those filings, it is entirely 
inappropriate for the House to attempt to rely upon Judge Porteous’s immunized testimony 
before the Fifth Circuit as support for its request to introduce other prior testimony in this 
proceeding. (See House Motion at 6.) 
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• During the first House Task Force Hearing, Representative Schiff admonished “Judge 
Porteous and his counsel that no objections or other interruptions in the testimony will be 
permitted,” and explained that the House’s impeachment inquiry “is not a trial, but is 
more in the nature of a grand jury proceeding,” (House Task Force Hearing Transcript, 
Ser. No. 1 11-43, at 5 (Nov. 17,2009).) 

• The House subsequently approved four articles of impeachment against Judge Porteous 
(see H.R. Res. 1301 ), which it presented to the Senate, and which led to this proceeding. 

• The House has preliminarily designated either eighteen or nineteen witnesses to testify 
before the Senate 3 and now seeks to admit (among other things) prior testimony elicited 
from these (and other) individuals during the Fifth Circuit Hearing and the House Task 
Force Hearings. 

Argument 

Contrary to the House’s assertion, admitting all of the prior testimony and materials from 
te Fifth Circuit Hearing and the House Task Force Hearings will not provide the Senate with a 
complete record of the witnesses’ testimony.” (House Motion at 5-6.) Indeed, that material 
/as created outside of the adversarial judicial process that is specifically designed to guarantee 
ccurate and reliable evidence. Rather than establish the alleged facts in an adversarial process, 
te House seeks to substitute decidedly one-sided prior testimony and other material for the 
;cord of the Senate, which would otherwise be developed in an equitable process subject to 
gorous cross-examination. 

It is particularly notable that the House is not seeking to admit all of the grand jury 
istimony (which led to the Justice Department’s decision not to pursue any charges against 

See House Preliminary Witness Designation, filed June 8, 2010, and House Supplemental 
iling thereto, filed June 30, 2010. 
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Judge Porteous) or any of the testimony from depositions and interviews that the House 
Impeachment Task Force unilaterally set and exclusively attended. By excluding this testimony 
from its request, the House recognized that testimony was inherently untrustworthy, incomplete, 
and defective. ( See Letter from the House Managers to the Senate Impeachment Trial 
Committee Chairman and Vice Chairman dated April 13, 2010, stating that “[a]t this point in 
time the House does not anticipate seeking to admit testimony or witness statements that have 
not been subject to cross-examination.”) Yet the House now seeks to admit similarly tainted 
prior testimony, which was elicited in earlier proceedings where Judge Porteous and his 
attorneys had no opportunity to conduct even minimally adequate cross-examination. 4 Such 
untested testimony, based on selective questioning by Judge Porteous’s adversaries, has no place 
in a fair Senate trial. 

I. Testimony from the Fifth Circuit Hearing Should Be Excluded 

The Sixth Amendment to the Constitution guarantees a fundamental American right - 
namely that, “[i]n all criminal prosecutions, the accused shall enjoy the right ... to be confronted 
with the witnesses against him....” 5 U.S. Const, amend. VI. The “main and essential purpose 
of confrontation is to secure ... the opportunity of cross-examination.” Davis v. Alaska , 415 U.S. 


Indeed, the Senate Impeachment Trial Committee specifically highlighted the “limited 
opportunities for examination that [Judge Porteous] had” in the Fifth Circuit and House Task 
Force Hearings as a basis for allowing him to take four depositions in advance of the evidentiary 
hearing. (See Disposition of Judge G. Thomas Porteous, Jr.’s Motions to Compel and for 
Depositions, dated July 19, 2010, at 2.) 

Though the parties may debate the ultimate scope of the phrase “criminal prosecutions,” 
this Senate impeachment proceeding is sufficiently similar to a criminal prosecution that the 
Sixth Amendment rights to confront and cross-examine adverse witnesses should attach. Indeed, 
the House (in keeping with its past precedent) framed the Articles of Impeachment against Judge 
Porteous with reference to the criminal code, and the Senate (in keeping with its past precedent) 
has endeavored to provide a fair and equitable proceeding, which ensures both procedural and 
substantive due process. Moreover, the Senate is pursuing this proceeding in order to decide 
whether it will “convict” Judge Porteous and strip him of the constitutional office that he is 
otherwise entitled to hold for life. 
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308, 315-16 (1974) (citations omitted). Cross-examination is critically important because it is 
“the principal means by which the believability of a witness and the truth of his testimony are 
tested.” Id. at 316. Indeed, according to the Supreme Court, “the right of confrontation and 
cross-examination is an essential and fundamental requirement for the kind of fair trial which is 
this country's constitutional goal.” Pointer v. Texas, 380 U.S. 400, 404-05 (1965). Without 
rigorous cross-examination, a witness's perceptions, memory, biases, prejudices, motives, and 
character for truthfulness will not be sufficiently tested and exposed. Therefore, the U.S. 
Supreme Court has held that prior testimonial statements can be admitted in a later proceeding 
only where (1) the witness is unavailable to testify at that later proceeding and (2) the individual 
against whom the prior testimony will be used had a full and fair opportunity to cross-examine 
the witness under oath when the earlier testimony was elicited. Crawford v. Washington, 541 
U.S. 36, 51-52, 59 (2004). The House cannot demonstrate either of these requirements. 

First, the House has neither asserted nor demonstrated that any of the witnesses who 
testified during the Fifth Circuit Hearing are unavailable to testify before the Senate. As in past 
impeachment cases, the House should be required to call the witnesses upon whose testimony it 
intends to rely, examine them under oath before the Senate, and allow them to be subjected to 
full and fair cross-examination. 6 Only then will Judge Porteous finally have the opportunity, 
guaranteed by the Constitution, to confront the witnesses against him in his first and only trial. 

Second, Judge Porteous did not have a full or fair opportunity to examine the witnesses 
who testified at the Fifth Circuit Hearing. As noted above, he was forced to appear and defend 

Consistent with his July 21, 2010 Motion to Exclude Prior Testimony, Judge Porteous 
does not oppose the use of prior testimony to impeach the credibility of live testifying witnesses. 
Accordingly, excluding prior testimony will not prejudice the House, as it will remain able to 
call the witnesses that it previously examined, question them before the Senate, and impeach 
them if their answers deviate from their prior testimony. 
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himself at that hearing without the assistance of counsel because the Fifth Circuit’s Special 
Committee refused to allow him any time to obtain new counsel after his former counsel 
withdrew. This refusal was both grossly unfair and in direct contradiction of the rules governing 
the Fifth Circuit Hearing, which provided that Judge Porteous had the right to be “represented by 
counsel at all stages” of the proceedings. (Former Fifth Circuit Rule 11 (now Rule 14).) 7 The 
Fifth Circuit’s denial of Judge Porteous’s right to the assistance of counsel irreparably impaired 
his ability to conduct full and fair cross-examination. Judge Porteous’s brief “opportunity” to 
cross-examine witnesses before the Fifth Circuit - hastily, alone, and without the assistance of 
counsel - was window dressing, an “empty formality” that did not satisfy the requirement of 
“full, substantial and meaningful [cross-examination] in view of the realities of the situation.” 
United States v. Franklin, 235 F. Supp. 338, 341 (D.D.C. 1964). Moreover, although Judge 
Porteous was able to call and/or examine certain witnesses, 8 he was prevented from calling and 
examining the Justice Department lawyers (Messrs. Ainsworth and Petalas) who oversaw the 
government’s investigation of him. 

The testimony elicited during the Fifth Circuit Hearing was incomplete and 
constitutionally defective, and should be excluded from this proceeding. 9 


See Rules Governing Complaints of Judicial Misconduct or Disability, a current copy of 
which is available on the Fifth Circuit’s website at: 
http://www.ca5.uscourts.gov/clerk/LocalJudicialMisconductRules.Ddf . 

s The House argues that Judge Porteous was not prejudiced by his lack of counsel at the 
Fifth Circuit Hearing because he “attended that hearing, heard the witnesses, ... cross-examined 
the witnesses, and called his own witnesses.” (House Motion at 2.) This argument must fail. 
The Supreme Court has specifically held that the denial of an accused’s right to full and fair 
cross-examination is “constitutional error of the first magnitude and no amount of showing of 
want of prejudice” can cure it. Davis, 415 U.S. at 318 (quoting Brookhart v. Jams, 384 U.S. 1, 3 
(1966)). 

To do otherwise would perpetuate the prejudice visited upon Judge Porteous in the Fifth 
Circuit, as well as violate the requirement that impeachment trials “be conducted in keeping with 
the basic principles of due process that have been enunciated by the courts and ironically, by the 
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II. Testimony from the House Task Force Hearings Should Be Excluded 

The testimony from the House Task Force Hearings should be excluded for the following 
four reasons. First, as with the prior Fifth Circuit testimony, the House has failed to assert - 
much less demonstrate - that any of the witnesses who testified at the House Task Force 
Hearings are unavailable to testify before the Senate. The absence of this critical fact erects a 
constitutional bar to the admission of prior testimony. Crawford , 541 U.S. at 51-52, 59. 

Second, the House Managers made clear that the Task Force Hearings did “not constitute 
a trial in any sense” and were not subject to “the procedural rules that would govern a federal 
trial.” (See Letter from A. Schiff and B. Goodlatte to R. Westling dated November 6, 2009, at 1- 
2.) Representative Schiff further explained that the House Task Force Hearings were “more in 
the nature of a grand jury proceeding,” where “no objections or other interruptions in the 
testimony will be permitted.” (House Task Force Hearing Transcript, Ser. No. 111-43, at 5 
(Nov. 17, 2009); see also Jonathan Turley, Congress As Grand Jury: The Role of the House of 
Representatives in the Impeachment of an American President , 67 Geo. Wash. L. Rev. 735 
(1999).) Just as grand jury testimony is regularly excluded from trial proceedings, 1 " so too 
should the testimony elicited during the grand-jury-like House Task Force Hearings be excluded 
from Judge Porteous’s trial before the Senate. 


Congress itself.” Hastings v. United States, 802 F. Supp. 490, 492, 504 (D.D.C. 1992), vacated, 
988 F.2d 1280 (1993) (explaining that “[fjairness and due process must be the watchword 
whenever a branch of the United States government conducts a trial, whether it be in a criminal 
case, a civil case or a case of impeachment.”). 

10 See Fed. R. Evid. 801(c), 802, and 804(b)(1); 5 Christopher B. Mueller & Laird C. 
Kirkpatrick, Federal Evidence § 8:120 (3d ed. 2010) (noting that the government cannot invoke 
the former testimony hearsay exception “to offer prior grand jury testimony against defendants, 
because defendants have no right to attend grand jury proceedings or question witnesses”); 
United States v. Darwich, 337 F.3d 645, 658 (6th Cir. 2003) (excluding grand jury testimony 
because the defendant had no opportunity to examine the witness). 
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Third, Judge Porteous was afforded only a token opportunity to examine the witnesses 
called by the House to testify at the House Task Force Hearings. As discussed in the House 
Managers' November 2009 letter. Judge Porteous was restricted to only “ten minutes of 
examination" for those witnesses that the House decided to call to testify against him. (See 
Letter from A. Schiff and B. Goodlatte to R. Westling dated November 6, 2009.) While the 
House argues that Judge Porteous's counsel was afforded more time to conduct cross- 
examination when he specifically requested it (House Motion at 5), that minor courtesy does not 
change the fact that the House Hearings were designed and conducted (like a grand jury) in order 
to provide support for the House’s forthcoming Articles of Impeachment - not to provide Judge 
Porteous a full and fair opportunity for cross-examination or to determine the ultimate truth of 
the allegations in the Articles of Impeachment. Given the limitations placed on Judge Porteous’s 
ability to cross-examine witnesses, the House Task Force Hearing testimony was not tested and 
filtered by a true adversarial process. That testimony should therefore be excluded. 

Fourth, Judge Porteous was unrepresented during critical portions of the House Task 
Force Hearings. Due to a conflict of interest on the part of his prior counsel. Judge Porteous’s 
lead counsel was not present for the testimony of Louis and Lori Marcotte - two individuals 
central to the allegations contained in Article II. 11 As the House acknowledges, “no attorney for 
Judge Porteous appeared at that hearing.” (House Motion at 4.) This deprivation of counsel. 


Former legal counsel Richard Westling represented the Marcottes in related proceedings 
in Louisiana and continues to represent them today. When the conflict was raised before the 
House, Mr. Westling wrote to Louis and Lori Marcotte explaining the possible conflict issues 
and seeking a waiver of any possible conflict. They declined to consent to such a waiver. Mr. 
Westling sought to have another lawyer, Remy Voisin Stams, appear in the House proceedings 
when Louis Marcotte was called as a witness. When Mr. Stams was unable to be present, Mr. 
Westling elected to avoid any immediate conflict by leaving the proceedings. This left Judge 
Porteous to continue at the House Task Force Hearing without his then-lead trial attorney. 
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reminiscent of the Fifth Circuit proceeding, severely impaired Judge Porteous’s ability to 
conduct even a token ten minute cross-examination of the Marcottes. 

The Senate should deny the House’s Motion and exclude all testimony from the House 
Task Force Hearings. 

III. Past Precedent Does Not Support Admission of Prior Testimony from Either the 

Fifth Circuit Hearing or the House Task Force Hearings 

The House’s reliance on prior Senate Impeachment Trial Committee rulings in the 
Claiborne , Hastings, and Nixon impeachment proceedings is misplaced. None of those decisions 
countenanced the introduction of prior testimony where the proffered testimony was not subject 
to full and fair cross-examination. In fact, each of those cases was preceded by at least one full 
federal criminal trial, governed by the Federal Rules of Evidence, the Federal Rules of Criminal 
Procedure, and the panoply of rights guaranteed by the Constitution - including the Sixth 
Amendment right to confront and fully and fairly cross-examine adverse witnesses. 

In Claiborne, the Senate Impeachment Trial Committee granted the House’s request to 
introduce “select transcripts from Judge Claiborne’s second trial.” (House Motion at 9.) Drawn 
from his second criminal trial, the prior testimony that the Committee allowed the House to 
introduce had already been tested and refined by all of the procedural and substantive safeguards 
applicable to federal criminal trials - including full and fair cross-examination. Indeed, as the 
House itself notes. Committee Chairman Mathias highlighted the significance of the fact that the 
testimony at issue had been subject to cross-examination in a federal criminal trial. (Id.) While 
the House may wish to argue that any token opportunity for cross-examination will suffice, the 
decision of the Claiborne Committee does not support such an overreaching position. 

In Hastings, the Senate Impeachment Trial Committee again dealt with a request by the 
House to introduce certain prior testimony from Judge Hastings’s earlier criminal trial. (House 
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Motion at 1 1-12.) In ruling on the House’s request (granting it in part and denying it in part), the 
Committee set out general principles governing the introduction of prior testimony. Specifically, 
the Committee held that it is not “appropriate to admit prior testimony into evidence on key 
points where credibility, context or interpretation are in dispute - particularly where the opposing 
party has not had an opportunity for cross-examination.” (S, Hrg. 101-194, pt. 2A, at 61-62 
(1989), Eighth Order (dated July 10, 1989).) 

The House incorrectly claims that the testimony it seeks to introduce “fits squarely 
within” this precedent. (House Motion at 14.) In fact, each aspect of this governing principle 
weighs against admitting prior testimony in this case. The prior testimony that the House is 
attempting to introduce bears on key points of witness credibility, factual context, and value 
judgments and interpretations that go to the heart of this case. To introduce such evidence would 
deny Judge Porteous, again, the opportunity to test such specific representations in a fair and 
open process. Thus, the Hastings precedent weighs against granting the House’s request. 

Finally, in Nixon, the Senate Impeachment Trial Committee yet again addressed a request 
by the House to admit materials from a prior criminal trial. (House Motion at 11.) In deciding 
to admit “all testimony and exhibits in Judge Nixon's criminal proceeding,” the Committee 
specifically based its ruling on the fact that the “prior testimony has been the subject of adverse 
cross-examination, and its use will not prejudice any party.” (S. Hrg. 101-247, at 199 (1989), 
First Order (dated July 25, 1989).) In this case, however, the prior testimony sought to be 
admitted by the House has not been the subject of full and fair adverse cross-examination. As a 
result, its use will significantly prejudice Judge Porteous. Thus, under the Nixon precedent, the 
House’s Motion should be denied and the prior testimony excluded. 
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In the end, the House appears to have taken the position that, while cross-examination of 

prior testimony is required for admission before the Senate, any token opportunity for cross- 

examination - regardless of how limited - will do. This cannot be the standard. Indeed, the 

Claiborne, Hastings, and Nixon Committee decisions uniformly held that prior testimony is 

admissible in a subsequent impeachment trial where that testimony was elicited in a federal 

criminal trial, subject to all of the rights, procedures, and safeguards required therein. That 

simply is not the case here. The testimony that the House is seeking to admit in this proceeding 

was obtained in proceedings that afforded few or none of the procedural and substantive 

safeguards and rights inherent in a trial. Accordingly, that prior testimony should be excluded. 

IV. The Senate Should Limit Non-Testimonial Exhibits and Other Record Materials 
from the Fifth Circuit Hearing and House Task Force Hearings 

The House’s Motion broadly “requests that the complete evidentiary records of the Fifth 

Circuit Proceeding and the Task Force Impeachment Hearings be admissible.” (House Motion at 

15.) This expansive request extends well beyond prior testimony, which should be excluded for 

the reasons discussed above, and includes exhibits and other materials accepted into the record in 

the prior Fifth Circuit and House Hearings. There is no need for such an indiscriminate dump of 

the “complete evidentiary record[]” from either the Fifth Circuit or the House Task Force 

Hearings. Granting such a request would unnecessarily burden the Senate with irrelevant and/or 

duplicative materials. Instead of saddling the Senate with the burden of organizing a sprawling 

set of materials, the House should specifically identify those documents and other materials that 

it believes are relevant to the Articles of Impeachment and seek the admission of only those 

materials. Such a process serves the interests of efficiency, clarity, and fairness. 

In addition to objecting generally to the House’s attempted document-dump of Fifth 

Circuit and House Task Force Hearings materials into the Senate record. Judge Porteous also 
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objects to the following two categories of material. First, Judge Porteous objects to the inclusion 
of material in the Senate record that is not specifically relevant to the House’s Articles of 
Impeachment. To the extent that there are issues that either the Fifth Circuit or the House 
investigated, but which the House decided not to include within its Articles of Impeachment, it 
would be prejudicial to include such irrelevant material in the Senate record. 

Second, Judge Porteous strongly objects to the inclusion of grand jury testimony 
transcripts in the Senate record. As noted in the House’s Motion (at 3-4), Chief Judge Jones 
admitted into the Fifth Circuit record certain grand jury testimony. Nevertheless, Chief Judge 
Jones indicated that the Special Committee itself would not rely on that testimony, which - like 
all grand jury testimony - was elicited without any participation or opportunity for cross- 
examination by Judge Porteous. (Id. at 4; see also Fifth Circuit Hearing transcript, at 430.) To 
the extent that the House is attempting to bootstrap grand jury testimony into the Senate record 
by requesting that the Senate admit the “complete evidentiary records of the Fifth Circuit 
Proceedings,” that attempt is improper and should be rejected. The House should make specific 
requests for admission of prior record evidence in the context of its case in chief, as it would in a 
federal judicial proceeding, rather than seek to import globally any and all such evidence. 

Conclusion 

WHEREFORE, Judge Porteous respectfully requests that the Senate deny the House's 
Motion and not admit into evidence in this proceeding the prior, constitutionally-defective 
testimony and records from either the Fifth Circuit Hearing or the House Task Force Hearings. 
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Respectfully submitted, 

/s/ Jonathan Turley 

Jonathan Turley 
2000 H Street, N.W. 

Washington, D.C. 20052 
(202) 994-7001 

/s/ Daniel C. Schwartz 

Daniel C. Schwartz 
John C. Peirce 
P.J. Meitl 

Daniel T. O’Connor 
BRYAN CAVE LLP 
1 155 F Street, N.W., Suite 700 
Washington, D.C. 20004 
(202) 508-6000 

Counsel for G. Thomas Porteous, Jr. 
United States District Court Judge 
for the Eastern District of Louisiana 

Dated: July 28, 2010 
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I hereby certify that on July 28, 2010, 1 served copies of the foregoing by electronic 
means on the House Managers, through counsel, at the following email addresses: 

Alan Baron - abaronfivjsevfarth.com 
Mark Dubester - mark.dubester@niai I . house. gov 
Harold Damelin - Harold.damdin@mail.house.uov 
Kirsten Konar - kkonar@sevfarth.com 
Jessica Klein - iessica.klein@mail.house.eov 


/s/ lan L. Barlow 
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in (Etye Senate of GH)e ®utteb States 

Sitting as a Court of Impeachment 

) 

) 

) 

) 

) 

) 

JUDGE G. THOMAS PORTEOUS, JR.’S 
MOTION FOR AN EXTENDED EVIDENTIARY HEARING 

NOW BEFORE THE SENATE, comes respondent, the Honorable G. Thomas 
Porteous, Jr., a Judge of the United States District Court for the Eastern District of Louisiana, 
and files this Motion for an Extended Evidentiary Hearing, which would allow the evidentiary 
hearings in this matter to continue past the currently scheduled five (5) days of hearings. 
Through this Motion, Judge Porteous is not requesting a delay in the start of the evidentiary 
hearings, but is requesting that the Senate Impeachment Trial Committee (the “Committee”) add 
an additional three (3) days to the schedule so that the defense can fully present its case. 

FACTUAL BACKGROUND 

The evidentiary hearings in this matter are scheduled to take place between September 
13, 2010 and September 17, 2010. ( See Disposition of Judge G. Thomas Porteous Jr.’s Motion 
for a Continuance, dated June 21, 2010, at 7.) This amounts to only five days of hearings. 
Although daily times have not yet been set for the commencement and conclusion of the 
hearings, counsel for the Committee have indicated that they are prepared to hold the hearings 
before and after regular work hours on the scheduled dates to ensure that the hearings are, in fact, 
complete by September 17, 2010. The Committee’s Order further advised that “no further 
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continuances [delays] based on this issue shall be granted.” {Id.) Judge Porteous is not hereby 
requesting a continuance, but rather additional time within which to present his defense. 

The House of Representatives has designated eighteen individuals as witnesses that it 
may call during the evidentiary hearings. (See Supplemental Filing by the House of 
Representatives in Support of its Preliminary Requests for Subpoenas and Immunity, filed on 
June 30, 2010.) The House specifically sought an immunity order for Judge Porteous, indicating 
that, if allowed, they intend to call Judge Porteous as a witness in their case-in-chief. 1 (Id. at 2.) 
Judge Porteous has not yet submitted his final Witness Subpoena Requests or Witness Immunity 
Requests, which are due on August 2, 2010. At the present time. Judge Porteous expects to call a 
similar number of witnesses as that proposed by the House of Representatives. The five days 
currently scheduled, even including time beyond normal work hours, cannot possibly 
accommodate a full trial addressing all of the issues raised in the Articles of Impeachment and all 
of the witnesses and testimony expected to occur. 

ARGUMENT 

Judge Porteous respectfully requests that the Committee extend the currently scheduled 
evidentiary hearings to add three additional days of hearings beyond the currently scheduled five 
days. 

The five-day hearing scheduled in this case is a fraction of the time afforded to the vast 
majority of previously accused judges. For the first time in over seven decades, the Senate will 
sit as a court of impeachment and conduct evidentiary hearings regarding a sitting federal judge 

The Committee has asked the parties to brief this issue - whether the accused, in a Senate 
impeachment trial, can be compelled to testify. Judge Porteous opposes any efforts by the House 
to subpoena him directly, and will discuss this in further detail in opposition to any House 
Motion seeking to compel such testimony. Whether Judge Porteous will testify in his own 
defense is still an open question. 
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in a case where the accused was never charged criminally for the same conduct, and no trial has 
been held in which the allegations and facts underlying the Articles of Impeachment could be 
tested, fully explored, and subjected to rigorous cross-examination. 2 In the absence of any prior 
trial in this case, this hearing will be the first full opportunity to examine key witnesses, on direct 
and in cross-examination. Further, this will be the first time testimony has been given in this 
matter by many of these witnesses. 

The defense appreciates the willingness of the Committee to grant depositions of four of 
the key witnesses against Judge Porteous, but the need for more time at trial has been made 
greater by limiting depositions to only those four witnesses, and limiting the depositions to three 
hours each, all on a single day. (See Disposition of Judge G. Thomas Porteous, Jr.’s Motions to 
Compel and For Depositions, dated July 19, 2010.) As a result, many of the persons whom 
Judge Porteous otherwise might have deposed will have to be examined for the first time at trial. 

The result of the current schedule is to allow Judge Porteous roughly two days to present 
his defense to four Articles of Impeachment, each containing a number of different alleged acts 
of misconduct, and dozens of witnesses. The task is not only wearing and difficult on everyone; 
it raises a real potential for depriving Judge Porteous of a realistic opportunity to defend himself. 

While the defense respects that modern Senators have exceptionally busy schedules, prior 
Senates have afforded far greater time for a federal judge to oppose the extraordinary step of 
removal. It would be contrary to the Framers’ expectation that such a trial allow for a full and 
fair examination of the claims and evidence charged by the impeachment. The abbreviated trial 

The past three impeachment trials of federal judges all followed a criminal trial, where 
the accused was prosecuted for conduct that was identical to, or made a part of, the Articles of 
Impeachment. See impeachment proceedings of (1) Walter L. Nixon (1989); (2) Alcee L. 
Hastings (1989); and (3) Harry L. Claiborne (1986). In 1936, impeachment proceedings against 
Judge Halsted L. Ritter commenced without being preceded by a criminal trial. 
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in this case undermines the traditions of this institution in carrying out its duties under Article I 
of the United States Constitution. 

Judge Porteous is seeking only a modest increase in the trial period and far less than the 
time afforded to prior - including relatively recently - accused judges. More importantly, past 
trials show how critical witnesses often take almost a full day of examination by both sides in an 
impeachment matter, for example, in the Alcee Hastings Impeachment proceedings, on the first 
day of evidentiary hearings - Monday, July 10, 1989 - after opening statements by the parties 
and the resolution of procedural issues, the Committee was only able to complete the testimony 
of one witness. (See Contents of Hastings Evidentiary Hearings, attached as Exhibit I.) On the 
second day, Tuesday, July 11, a single witness exhausted almost the entire day, allowing the 
Senate merely to begin the testimony of a second witness. (Id.) On the third day, Wednesday, 
July 12, the prior day’s witness resumed and the Committee was able to get through one 
additional witness and begin the testimony of another, William Murphy. (Id.) On Thursday, 
July 13, the fourth day of hearings, the Committee resumed Murphy’s testimony but was unable 
to complete his testimony that same day. (Id.) Finally, on Friday, July 14, Murphy’s testimony 
concluded and the Committee received the live testimony of six other witnesses (one of which 
had to be continued on Monday, July 17, the next hearing day). (Id.) In sum, the Hastings 
Committee received the live testimony of only eleven witnesses during the first five days of their 
hearings, which did not include the testimony of the accused (which lasted three days on its own 
later in the hearings). (Id.) The Hastings trial is not unique. 

In the Walter L. Nixon impeachment proceedings, the Committee only heard the 
testimony of ten witnesses over the course of the four day trial. (See Contents of Nixon 
Evidentiary Hearings, attached as Exhibit 2.) In the Harry E. Claiborne impeachment 
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proceedings, the parties and the Committee moved particularly quickly, but were still only able 
to complete nineteen witnesses (only one more than proposed by the house in the instant matter) 
in the first five days of hearings. (See Contents of Claiborne Evidentiary Hearings, attached as 
Exhibit 3.) Of course, in each of the above mentioned matters (Hastings, Nixon, and Claiborne), 
the parties and the Senate had the benefit of a fully developed record from already completed 
criminal trials, including transcripts of sworn testimony and previously admitted exhibits, not to 
mention the developed record that the Senate could lean on in its review of the facts. 

Beyond the number of witnesses the Committee is likely to get through in any given day, 
previous individuals who have been impeached have been afforded far more time for evidentiary 
hearings. For example: 

• In 1804, in the impeachment trial of John Pickering, the Senate considered four 
articles of impeachment over the course of approximately six days. See ELEANORE 
Bushnell, Crimes, Follies, and Misfortunes: The Federal Impeachment 
Trials 45-52 (Univ. of Illinois Press 1992); see generally 13 Annals of Cong. 315-68 
(1852). 

• In 1805, the Senate impeachment trial of Samuel Chase lasted approximately twenty 
days, during which the Senate considered eight articles of impeachment. See 
Bushnell, supra , at 63-84; see also, Samuel H. Smith and Thomas Lloyd, Trial 
OF Samuel Smith, Voi. I, 23-387 (Washington City: Printed for Samuel H. Smith 
1 805). 

• In 1831, James Peck’s Senate impeachment trial lasted approximately twenty-seven 
days, during which the Senate considered only one article of impeachment based on a 
single contested act. See Hinds' Precedents, Vol. Ill, Ch. 73; see also, ARTHUR J. 
Stansbury, Report of the Trial of James H. Peck (Hillard, Gray and Co. 1 833). 
The trial included lengthy summations, including a three day concluding speech 
by Judge Peck’s counsel. See BUSHNELL, supra, at 107. 

• In 1862, West Hughes Humphreys was convicted following a one day Senate 
impeachment trial on seven articles of impeachment. See id, at 122. The brevity of 
the trial, however, was largely due to the fact that Judge Humphreys did not attend 
the trial and no case was presented in his defense, likely in large part to his desertion 
of his position and acceptance of an appointment under the Confederate States prior 
to the impeachment trial. See id. at 117-18, 124. 
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• In 1905, the Senate impeachment trial of Charles Swayne lasted approximately 
thirteen days. See Hinds’ Precedents, Vol. Ill, Ch. 78; see also, 58 Cong. Rec. S56- 
725 (1905). During the course of that trial, the Senate heard from approximately 
forty witnesses and considered twelve articles of impeachment. See BUSHNELL, 
supra , at 200-05. Judge Swayne was acquitted on all counts. See Hinds’ Precedents, 
Vol. Ill, Ch. 78, at § 2485. 

• In 1912 and 1913, the Senate considered thirteen articles of impeachment against 
Robert Archbald in an impeachment trial lasting approximately twenty-two days. See 
62 Cong. Rec. S95-I678 (1913). Mr. Archbald was convicted on all counts. See id. 

• In 1933, the Senate considered five articles of impeachment against Harold 
Louderback in a trial lasting approximately eight days. See BUSHNELL, supra, at 252- 
63. The Senate heard testimony from approximately fifty witnesses. See id.. The 
defense called thirty witnesses, including Judge Louderback, who spoke on his own 
behalf as to all the charges against him. See id. at 257-58. 

• In 1936, the Senate impeachment trial of Halsted Ritter iasted approximately eleven 
days. See 74 Cong. Rec. S77-684 (1936). The Senate considered seven articles of 
impeachment, and Judge Ritter was convicted on the single omnibus article of 
impeachment after being acquitted on each of the six specific articles. See id. at 638. 

• On September 15, 1986, the Senate Impeachment Trial Committee began hearing 
seven days of witness testimony in the Harry Claiborne impeachment trial. See 
Exhibit 3; Hearings Before the Senate Impeachment Trial Committee United States 
Senate, S. Hrg. 99-812, Pt. 1 (1986) (hereinafter “S. Hrg. 99-812”); see also United 
States Senate, The Impeachment Trial of Harry E. Claiborne (1986), available at 
http://www.senate.gov/artandhistory/history/common/briefing/Impeachment_Claibor 
ne.htm (hereinafter “Claiborne Trial”). Nineteen witnesses were called and the 
Senate considered four Articles of Impeachment. See Exhibit 3; S. Hrg. 99-812; see 
also Claiborne Trial, supra. 

• In 1989, in the impeachment proceedings of Alcee Hastings, the Senate heard 
testimony from more than fifty witnesses and considered seventeen articles of 
impeachment over the course of eighteen days. Hastings’ own testimony itself took 
three days. See Exhibit 1; Hearings Before the Senate Impeachment Trial Committee 
United States Senate, S. Hrg. 101-194, Pts. 2A and 2B (1989). 

• In September 1989, the evidentiary hearings in the Senate impeachment trial of 
Walter Nixon lasted four days, during which the Senate heard testimony from a mere 
ten witnesses on three articles of impeachment. See Exhibit 2; Hearings Before the 
Senate Impeachment Trial Committee United States Senate, S. Hrg. 101-247, Pt. 2 
(1989). Nixon was convicted. The trial followed Nixon’s criminal conviction of 
making false statements to a grand jury, which was also the basis for Articles I and II 
of the Articles of Impeachment. Id. at 4. 
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Beyond Humphreys’ impeachment proceedings, which was necessarily short because he 
failed to show up and present a defense, only one Senate impeachment trial of a federal judge 
was completed in less than five days. (See Nixon impeachment, taking only four days but also 
only requiring ten witnesses.) The average Senate impeachment trial of a federal judge lasted 
12 days - more than double that which is currently allotted for the instant matter. 3 Judge 
Porteous is seeking roughly half of that average period despite the fact that, unlike some of these 
judges, he has never had the benefit of an actual trial. 

In comparing the upcoming proceeding with previous impeachment proceedings, it must 
be remembered that although there are four Articles of Impeachment filed against Judge 
Porteous, each Article contains numerous factual allegations, each one of which would have 
been a separate Article in many past Articles of Impeachment. 4 Thus, in reality, there are 
approximately 22 Articles of Impeachment against Judge Porteous that must be tried in what is 
now a five-day period. 5 

If the defense is truly only to be allotted a little over two days (taking into account 
opening statements and procedural matters), which necessarily includes its cross-examination of 
House witnesses, Judge Porteous will be denied the opportunity to call witnesses he believes are 
essential to his defense. In such a reduced time frame, only certain witnesses will be able to be 
called and prepared, only certain questions and lines of inquiry planned, and the overall strategy 

' This figure was calculated based on the following figures: Pickering (6 days); Chase (20 
days); Peck (27 days); Humphreys (I day); Swayne (13 days); Archbaid (22 days); Louderback 
(8 days); Ritter (1 1 days); Claiborne (7 days); Hastings (18 days); and Nixon (4 days). 

4 See Motion to Dismiss the Articles of Impeachment as Unconstitutionally Aggregated; 
or. In the Alternative, To Require Voting on Specific Allegations of Impeachable Conduct, being 
filed concurrently herewith. 

It should also be noted that the granting of any of Judge Porteous’ Motions to Dismiss 
would have the effect of shortening the time necessary for a fair and complete trial. 
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of the defense will necessarily be altered. The abbreviated period for trial in this case magnifies 
the problem before both the House of Representatives and the Fifth Circuit. Before the House, 
Judge Porteous was allowed only ten minutes to examine witnesses. ( See Transcript of House of 
Representatives Judiciary Committee Hearing before the Task Force on Judicial Impeachment, 
Serial No. 1 1 1-43, (Nov. 17, 2009) at 5, stating “counsel for Judge Porteous will be permitted to 
question any of the witnesses that he so chooses for 10 minutes each.”) Now, after being given 
less time to prepare than Hastings and less discovery, he is being given just over two days to 
present his entire defense to these charges for the first time. Notably, the House has also 
previously suggested that they will need more time than currently allotted. ( See April 13, 2010 
Letter from Alan Baron to Committee, stating “[tjhe House believes it can put on its case-in- 
chief in 30 hours of direct testimony”; see also May II, 2010 Letter from Alan Baron to 
Committee, stating “[biased on the parties' estimates of the time necessary for trial, we fear there 
is a reasonable possibility the trial could not be completed in this time frame.”) 

It is obviously necessary to resolve this matter in advance of the trial to allow counsel to 
determine what witnesses can be practically called in defense of Judge Porteous. 

CONCLUSION 

WHEREFORE, Judge Porteous respectfully requests that the Senate extend the number 
of day for the evidentiary hearings to allow for the hearings to continue past the currently 
scheduled time frame. 
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Respectfully submitted, 

/s/ Jonathan Turley 

Jonathan Turley 
2000 H Street, N.W, 

Washington, D.C. 20052 
(202) 994-7001 

/s/ Daniel C. Schwartz 

Daniel C. Schwartz 
P.J. Meitl 

Daniel T. O’Connor 
BRYAN CAVE LLP 
1 155 F Street, N.W., Suite 700 
Washington, D.C. 20004 
(202) 508-6000 

Counsel for G. Thomas Porteous, Jr. 

United States District Court Judge for the Eastern 
District of Louisiana 

Dated: July 21, 2010 
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3n G£\)z Senate of tfje fHmteiJ States! 

Sitting as a Court of Impeachment 


) 


In re: ) 

Impeachment of G. Thomas Porteous, Jr., ) 

United States District Judge for the ) 

Eastern District of Louisiana ) 

) 


THE HOUSE OF REPRESENTATIVES’ OPPOSITION TO JUDGE G. THOMAS 
PORTEOUS. JR.’S MOTION FOR AN EXTENDED EVIDENTIARY HEARING 

The House of Representatives (the "House”), through its Managers and counsel, 
respectfully opposes Judge G. Thomas Porteous, Jr.’s "Motion for an Extended Evidentiary 
Hearing.” In support of its Opposition, the House respectfully submits: 

The House believes this case can be tried and completed in the week of September 1 3- 
1 7, 20 1 0 if each side is allotted 20 hours of trial time. This may well require occasionally setting 
longer than an 8 hour day, but it is achievable. This estimate assumes a good faith effort to 
stipulate to uncontested facts, including authenticity of documents, The House has presented 
308 proposed stipulations of fact and designated numerous documents whose authenticity should 
not be in dispute. Judge Porteous has not responded to date to these proposed stipulations, nor 
has he proposed any stipulations of fact or authenticity. 

The House anticipates listing a total of 20 potential witnesses. Several of them are listed 
on a contingent basis and may not be called to testify. Judge Porteous has not produced a 
meaningful witness list to date, but there is an indication that he intends to list 18 witnesses. 

The virtue of a specific number of hours for each side to try its case is that it forces all 
parties to use the time allotment economically and not waste time on peripheral matters. 
Accordingly, the House reiterates its view that each side should be allocated 20 hours to try its 
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case and that the trial should be completed during the week of September 1 3, 2010, as presently 
scheduled. 

WHEREFORE, the House opposes Judge Porteous's Motion for an Extended Evidentiary 
Hearing and believes that Motion should be denied. 


Respectfully submitted, 


The United States House of Representatives 


Alan I. Baron 

Special Impeachment Counsel 




Managers of the House of Representatives: Adam B. Schiff, Bob Goodlatte, Zoe Lofgren, Henry 
C. “Hank’' Johnson, F. James Scnsenbrenner, Jr. 


July 28, 2010 




III. PRE-TRIAL MOTIONS HEARING- 
AUGUST 4, 2010 
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1 . MISSOURI CHAIRMAN 


AMY KLOHUCHAH MIN Nt SOI A 
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rOYVAHD fc. KAUFMAN. 1st ArtAPL 


JIM Of MINT. SOUTH CAROI <NA 
JUHN BARRASSO. W YOMtNli 
ROGFRF. WICKER, MISSISSIPP 
U!U JOHANNS, NEBRASKA 
JAMES f HiSCH, IDAHO 


Enitcd States Senate 

SENATE IMPEACHMENT 
TRIAL COMMITTEE 
WASHINGTON. DC 20510-6326 


ORDER ON PRETRIAL HEARING 


The Committee will hear oral arguments in the Pretrial Hearing scheduled for 
Wednesday, August 4, 2010 on the following motions: 

1) Judge G. Thomas Porteous, Jr.’s Motion to Dismiss the Articles of Impeachment as 
Unconstitutionally Aggregated; 

2) The House of Representative’s and Judge G. Thomas Porteous, Jr.’s motions regarding 
the use of immunized testimony; and 

3) The House of Representative’s and Judge G. Thomas Porteous, Jr.’s motions regarding 
the use of prior testimony. 

The Committee will withhold hearing argument on Judge Porteous’s four motions to 
dismiss individual Articles of Impeachment as the motions rely on evidence that the Committee 
has not yet received. Additionally, Judge Porteous’s Motion for an Extended Evidentiary 
Hearing is premature given that final witness lists and stipulations have not yet been submitted to 
the Committee. Accordingly, these motions are held for ftiture consideration. 


Dated: August 2, 2010 




CLAIRE McCASKILL 
Chairman 



- c 


ORRJN G. HATCH 
Vice Chairman 
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SENATE IMPEACHMENT 
TRIAL COMMITTEE 


JWW DeMtNT, SOUTH CAROLINA 


United States Senate 


WASHINGTON, DC 20510 6326 


Hearing on Pretrial Issues Presented by the Parties in 
the Impeachment Of Judge G. Thomas Porteous, Jr. 

Wednesday. August 4, 2010 
SR-301, Russell Senate Office Building 

AGENDA 

HOUSE MANAGERS: 

Representative Adam B. Schiff (D-CA) 

Representative BobGoodlatte (R-VA) 

Representative Zoe Lofgren (D-CA) 

Representative Henry C. 'Hank” Johnson (D-GA) 

Representative F. James Sensenbrenner, Jr. (R-WI) 

HOUSE IMPEACHMENT COUNSEL: 

Alan Baron, Chief Special Impeachment Counsel 
Mark Dubester, Special Impeachment Counsel 
Harold Damelin, Special Impeachment Counsel 

RESPONDENT: 

Judge G. Thomas Porteous, Jr. 

RESPONDENT'S COUNSEL 

Jonathan Turley, Esq. 

PJ. Meltl, Esq. 

Dan O'Connor, Esq. 

Dan Schwartz, Esq. 

OPEN SESSION: 1:00 p.m. to 3:00 p.m. 

Argument by the Parties: 2 hours 
Questions from Committee Members 

CLOSED SESSION 

At the conclusion of the questioning of the parties by Committee Members, the Senate 
Impeachment Trial Committee will go Into closed session and deliberate these matters. 
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ISSUES TO BE ARGUED 

1. Judge Porteous's Motion to Dismiss the Articles of Impeachment as Unconstitutionally 
Aggregated; or, in the Alternative, to Require Voting on Specific Allegations of Impeachable 
Conduct 

a. House's Consolidated Opposition, Argument V: The Articles of Impeachment do 
not impermissibly Aggregate discrete allegations 

2. Cross Motions on the Admission of Prior Testimony and Transcripts 

a. House as the principal movant: 

i. House Motion to Admit Transcripts and Records from Prior Judicial and 
Congressional Proceedings 

ii. House's Opposition to Porteous's Motion to Exclude Prior Testimony 
and Limit the Presentation of Testimonial Evidence to Live Witnesses 

b. Judge Porteous as the principal movant; 

i. Judge Porteous's Motion to Exclude Prior Testimony and Limit the 
Presentation of Testimonial Evidence to Live Witnesses 

ii. Judge Porteous's Opposition to House Motion to Admit Transcripts and 
Records from Prior Judicial and Congressional Proceedings 

3. Cross Motions on the Admission of Judge Porteous's Immunized Testimony before the Fifth 
Circuit Special Committee 

a. House as the principal movant: 

i, House's Notice of Intent to Introduce at Trial Judge Porteous's 
Testimony Before the Fifth Circuit Special Committee 

ii. House's Opposition to Judge Porteous's Motion to Exclude the Use of 
his Previously Immunized Testimony 

b. Judge Porteous as the principal movant: 

i. Judge Porteous's Motion to Exclude the Use of his Previously 
Immunized Testimony 

ii. Judge Porteous's Opposition to House’s Notice of Intent to Introduce at 
Trial Judge Porteous's Testimony Before the Fifth Circuit Special 
Committee 
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IMPEACHMENT OF JUDGE G. THOMAS PORTEOUS , JR. 
PRE-TRIAL MOTIONS ARGUMENTS 

WEDNESDAY, AUGUST 4, 2010 
United States Senate, 

Impeachment Trial Committee 
On the Articles Against 
Judge G. Thomas Porteous, Jr. 

Washington, D.C. 

The pre-trial motions hearing convened at 
1:17 p.m., in Room 301, Russell Senate Office 
Building, before the Impeachment Trial Committee, 
the Hon. Claire McCaskill, Chairman; Senator Orrin 
Hatch, Vice Chairman; Senator Amy Kl'obuchar, member; 
Senator Jim DeMint, member; Senator Sheldon 
Whitehouse, member; Senator John Barrasso, member; 
Senator Tom Udall, member; Senator Roger F. Wicker, 
member; Senator Jeanne Shaheen, member; Senator Mike 
Johanns, member; Senator Edward E. Kaufman, member; 
and Senator James Risch, member. 

Congressman Adam Schiff, Impeachment Task 
Force; Congressman Bob Goodlatte, Impeachment Task 
Force; Congressman Henry C. "Hank" Johnson, 

Impeachment Task Force; Congressman F. James 


Sensenbrenner , Jr., Impeachment Task Force; 



Alan Baron, Chief Special Impeachment Counsel; 

Mark Dubester, Special Impeachment Counsel; 

Harold Damelin, Special Impeachment Counsel; 

Kirsten Konar; counsel for the House; Jonathan 
Turley, counsel for Judge Porteous; Dan O'Connor, 
counsel for Judge Porteous; P.J. Meitl, counsel 
for Judge Porteous. 

Staff Attendance: Derron Parks, Staff Director 
Tom Jipping, Staff Director; Justin Kim, Counsel; 
Rebecca Seidel, Counsel; Erin Johnson, Prof. Staff 
Member/Chief Clerk; Lake Dishman, Prof. Staff 
Member; Morgan Frankel, Senate Legal Counsel; 

Pat Bryan, Senate Legal Counsel; Susan Smelcer, 
Congressional Research Service. 
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SENATOR McCASKILL: Good afternoon. I 
will now call this meeting of Senate Impeachment 
Trial Committee on the articles against Judge G. 

Thomas Porteous. The purpose of this meeting is to 
hear oral arguments on some of the pretrial motions 
filed by the parties -- excuse me. 

As the parties are aware, the committee 
reserves hearing some of the motions filed because 
in our judgment the committee could not properly 
consider the motions without hearing the facts that 
will be presented at the evidentiary hearing in 
September . 

So we will not make any rulings on those 
motions until we have had factual presentations that 
are necessary in order to make decisions on those 
motions. The parties have been informed that this 
motion's hearing will not follow the normal 
congressional hearing format. It will be more akin 
to oral argument before an appellate court. 

Each party will have up to 20 minutes to 
present their case on each of the three issues 
listed -- issue areas listed on the agenda. During 
those 20 minutes, members of the committee may 
interrupt the parties to ask questions. We hope 
this will provide for a free-flowing and full 



1840 


Page 7 

discussion of the issues that have been raised by 
the parties today. 

Judge Porteous is the moving party for the 
first motion we will consider, and the House of 
Representatives is the movant on the final two 
motions. The moving party may reserve some of their 
20 minutes of argument for rebuttal. 

Counsel, please inform us, if you wish to 
do so, on how much time you wish to reserve before 
you begin your argument . 

As a preliminary matter, the committee 
received a motion from two former members of Judge 
Porteous' defense team, Rennie Sterns and Samuel 
Dalton. They moved that the committee allow them to 
withdraw from the case for the same conflict of 
interest reasons for which Judge Porteous' former 
lead counsel was disqualified. We hereby grant 
their motion to withdraw. 

With that, unless one of my colleagues 
wishes to add anything before we begin, we will now 
hear arguments on the first motion. 

Mr. Turley, would you like to reserve any 
time for rebuttal? 

MR. TURLEY: Yes, we would, indeed, like 


to reserve five minutes on rebuttal. 
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ORAL ARGUMENT OF JONATHAN TURLEY 
ON BEHALF OF JUDGE G. THOMAS PORTEOUS, JR. 

Good afternoon. Chairman McCaskill, 

Vice-Chair Senator Hatch, members of the Impeachment 
Trial Committee. My name is Jonathan Turley. I am 
the Shapiro Professor of Public Interest Law at 
George Washington University, and I am counsel for 
Judge Porteous, a judge on the United States 
District Court, for the Eastern District of 
Louisiana . 

The motions today address the unique role 
that the Senate has in the constitutional 
impeachment process. This is a process that has 
only been used 14 times in the history of this 
Republic, but only seven removals of judges. It is 
a process that has a very long history that goes 
back to the beginning of the Republic. 

In that process the United States Senate 
has a unique role, not just in determining whether a 
judge will be removed, but the conditions under 
which a judge will be removed. In essence, the 
Senate is the gatekeeper in terms of the procedures 
and the protections afforded to not just the 
constitutional process, but the accused. 

Today, in this first motion, we are 
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dealing with a tactic called aggregation. For those 
of us who write in this field, this is well known; 
for those who are not in the field, it may be less 
so, but aggregation has always been controversial. 

It is sometimes called omnibus articles. And what 
happens is that you will occasionally see, in the 
history of impeachments, the House produced very 
specific articles -- the way, quite frankly, it 
should be done -- allowing the Senate to vote on 
whether an act occurred and whether that act should 
be the basis for removal. 

On a few occasions, we have seen an 
omnibus article added to that list. That's an 
article that makes reference to multiple acts. 

Now those have been very controversial. The Ritter 
case, particularly, was controversial. 

What is different in this impeachment is 
that the House has aggregated all of the articles. 

That is while, if you look at impeachments, like 
that of former Judge Hastings, you had 17 articles 
with very specific acts, and so the Senate was able 
to look at this after that, and determine if that 
occurred and whether it could be grounds for 
removal . 

Indeed, of those 17 articles with 
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Hastings, 14 were specific false statements, often 
on the same subject, but they were separated out 
correctly, mind you, by the House, so that the 
Senate could determine if 2/3 of the members agreed 
with that article, so there was a clear record that 
the Constitution demands. 

The Constitution demands that the record 
show not simply that you find that this is removable 
conduct that did in fact occur, but that 2/3 of you 
find such an act occurred. 

What we have here are four articles with 
multiple allegations, and we have suggested that 
they are constitutionally defective, but we also 
understand that this body does not control the 
House, and that, historically, the Senate has felt 
an obligation to hear these articles. 

So we have suggested an alternative, and 
that alternative is to say, when faced with an 
aggregated article, the Senate will do preliminary 
votes on those allegations, leading to the final 
vote of the article. I don't think anyone disagrees 
that you have that authority; but the point of this 
is that the Senate could do, frankly, a great deal 
of good, in terms of our constitutional process, by 
telling the House, if you are going to aggregate 
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articles, you must understand we are going to do our 
duty, we are going to vote on each of those 
allegations . 

After all, if members of this committee 
were facing these type of allegations they would 
demand nothing less. They would demand the right to 
be able to get a vote on what people said that they 
have done and whether those acts constitute a 
removable offense. 

This issue has a long record of Senators 
objecting to aggregated articles. The well-known 
Senator George Sutherland from Utah was very vocal 
about this -- 

SENATOR KLOBUCHAR: Madam Chair? May I 
ask a question? 

SENATOR McCASKILL: The Senators are free 
to interrupt and ask questions at any moment during 
the presentation. 

SENATOR KLOBUCHAR: In the case of Judge 
Walter Nixon, didn't the committee find, in that 
case, that the House has substantial discretion in 
determining how to aggregate acts of misconduct in 
framing the articles of impeachment, and that the 
committees, while these types of proceedings are 
rare, that the committees have historically chosen 
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to aggregate multiple factual allegations in one 
single impeachment article? 

MR. TURLEY: Senator, you are absolutely 
correct, that the Senate has previously said, the 
Senate doesn't control the house, the House has the 
authority to write the articles any way they want. 

This has been controversial with Senators who have 
objected in the past, but they accepted the articles 
as what they are. What is different here, Senator, 
is we now have an aggregation of all the articles. 

That is, we have finally reached a sort of 
nightmare scenario where instead of having one 
omnibus article at the end we have every article 
with multiple claims. The reason, Senator, this is 
particularly bad in this case is that Judge 
Porteous, unlike most modern impeachment candidates, 
has never had a criminal trial. And so this would 
be the first time he will have a full adversarial 
process to challenge the allegations. 

But more importantly, our first access to 
these witnesses occurred this week. On Monday, we 
were given four depositions of only three hours 
each. Of those, we got about two and a half hours 
to question the witnesses. In that very short time, 
the witnesses directly contradicted a number of the 
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acts claimed in the articles. It was the first time 
they were actively examined, and not surprisingly, 
they openly contradicted statements including acts 
that were attributed to their own testimony. 

That makes the aggregation all the more 
difficult because what we will be presenting to you 
in the Senate is we are going to present the 
House ' s 

SENATOR McCASKILL: Excuse me, let me 
interrupt you for a second. When you said Monday 
was the first action that you had to those 
witnesses, isn't it true that Judge Porteous had an 
opportunity to cross examine all those witnesses, 
both in the Fifth Circuit and in and the House 
proceedings? 

MR. TURLEY: Senator, it was true that he 
was given ten minutes in the House proceedings in 
order to cross-examine the witnesses. 

SENATOR McCASKILL: And didn’t they also 
have an opportunity in the Fifth Circuit? 

MR. TURLEY: In the Fifth Circuit, he was 
representing himself. The Fifth Circuit would not 
delay the proceeding when his attorney quit, and 
what we've point out is that also in the Fifth 
Circuit, it's very limited opportunity to 
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cross-examine, and the Marcottes, one of the key 
players with the allegations, were not even part 
that proceeding. So one of the things that we are 
saying is that this is the first full adversarial 
opportunity, and if you look at transcripts from 
Monday, you will see the result. 

It's a testament to the adversarial 
process that when we specifically asked these 
witnesses, "this is what the House Report said you 
said, " and they disagreed. 

We asked people like Creely. We said, you 
know, the House Report says that you directly linked 
your loans or payments to the judge when you loaned 
him money to curatorships . He said that is 
absolutely not true. He said there was no 
relationship at all to curatorships. 

SENATOR McCASKILL: Let's not get off on 
arguing the facts of the case here. I just want to 
establish what kind of opportunity your client has 
had for confrontation, cross-examination and the 
ability to discover what the witnesses will say. 

And it's my understanding that your client asked to 
extend time for examination in the House and was 
granted that extension. 

MR. TURLEY: Yes, you are right, Madam 
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Chair, but if you look at amount of time he was 
given it was very, very limited. We are talking 
about the House that has interviewed dozens and 
dozens of witnesses. The judge was given very 
limited, roughly around 10 minutes a witness, with 
slight extensions for witness. I don't think any 
attorney would argue that that is a full adversarial 
opportunity . 

But more importantly, if you look at 
depositions we did Monday, you will see what an 
adversarial deposition looks like and you will see 
the result. They contradict. And I am not actually 
arguing the facts here. The reason this is linked 
is because it is to try to convey to the Senate that 
aggregation itself has long been controversial, but 
in this particular case, it creates a very dangerous 
thing, because we are going to be showing you how 
critical facts that are alleged in the articles did 
not occur. 

We have already laid out how one of the 
acts that they suggested -- 

SENATOR WHITEHOUSE: Counsel, let me 
interrupt for just a second. 

This is not a judicial trial, we are 
agreed on that. If this were a judicial trial, and 
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the counts at issue were framed in such a way that 
multiple instances of conduct were included in a 
single count, and an appellate judge was looking at 
that and could say well, you know what, I can't tell 
whether the jury actually agreed on any particular 
charge, because they were combined in a single 
count, that would be grounds for potentially 
overturning the jury's determination or the trial 
judge's determination if it were before a trial 
j udge . 

Is that doctrine pertinent here, and are 
we, do you believe, under the same strictures as a 
judicial officer? Or does the impeachment process 
that we are involved in allow us to make an 
aggregated determination, simply because it's 
different from a judicial process? 

SENATOR HATCH: If Senator would yield, if 
I may could just add to that, rule 23 of our 
impeachment committee rules states that, an article, 
quote, "shall not be divisible for the purpose of 
voting thereon at any time during the trial.” That 
does seem pretty clear to me. 

But that is, it seems to me, what you are 
asking us to do. Maybe I've got that wrong. But 
you know, on what basis are you asking us to ignore 
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our own rules? And let me just add this: is it 
your position that an article of impeachment may 
never allege more than a single individual act? 

MR. TURLEY: I will take the questions in 
the order they were given, sir. 

SENATOR WHITEHOUSE: Appreciate that. 

MR. TURLEY: First of all. Senator 
Whitehouse, I do believe that the rules that govern 
criminal trials are applicable. Both the Chair and 
Vice-Chair have stated previously, have alluded to 
the constitutional protections and rules that the 
Senate tries to follow; but more importantly, in the 
past, there has often been references to court 
proceedings and what is allowed and what is not 
allowed. 

Is this a criminal proceeding? No, it's 
not, but the Senate has always crafted the rules to 
try to achieve the same fairness. After all, the 
United States Senate is holding a trial, and they 
historically have tried to guarantee the same 
fairness and rights accorded to the accused. And 
this is a very important one. 

And your second question, Senator 
Whitehouse was, in a real court of law, would this 


be allowed? The answer is no. 
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I am a criminal defense attorney and I 
would move to quash this indictment. It is 
unintelligible. And I don't think many Federal 
judges would let it go to trial . They would quash 
the indictment and say you have to allege specific 
acts. This is basically somebody is saying, you 
know, he did bad things. I mean it's very hard to 
even for us to figure out what the House is 
specifically alleging. 

Vice-Chair Hatch, in answer to your 
question, I do not believe it violates the rule. 

First of all, this committee has the authority to 
set up preliminary votes. It's not dividing the 
articles of impeachment, because the last vote is a 
unified vote. 

All we are suggesting is for the members 
themselves to know whether there are 2/3 of this 
body that agree that some of these acts occurred. 

Under the aggregation system, what can happen is 
that you can have less than 2/3 on any given claim 
and remove a Federal judge. 

And more importantly, the public, let 
alone the accused, would never know what it was that 
he was accused of doing. You have to remember that 
the judge here is accused not of kickbacks and not 
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of bribery; he is accused of appearance of 
impropriety, of things like lunches. There are 
Federal judges that would probably like to know 
whether some of the things in these articles as 
viewed by the Senate is a removable offense, because 
some of them are pretty low standards. 

I have gone over the time answering the 
questions and so I should sit down, I suppose, now 
and reserve the five minutes rebuttal. Thank you. 

SENATOR McCASKILL: Thank you, Counselor. 

And we will hear from the House managers now. 

ORAL ARGUMENT OF CONGRESSMAN SCHIFF 

ON BEHALF OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 
CONGRESSMAN SCHIFF; Madam Chair, 

Senators, Adam Schiff appearing on behalf of the 
House. The motion in this case should be denied for 
one among many reasons. The first is the Senate has 
never dismissed an article returned by the House 
prior to the trial, for any reason. Let alone -- 

SENATOR WHITEHOUSE: Let me jump into my 
question -- 

CONGRESSMAN SCHIFF; Yes. 

SENATOR WHITEHOUSE: Which I think it, at 
least from my perspective, seems to be the critical 
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one here. If there are multiple factual allegations 
in each of the charges, how could anybody assess 
that we had actually agreed by a 2/3 majority that 
any one of them had been committed and merited 
impeachment? 

What if I felt that this section of the 
complaint had been; Senator Udall felt a different 
section had been, and didn't believe that what I 
thought had happened I did; Senator Klobuchar took a 
different point; and none of us on any particular 
point amounted to the majority the Constitution 
required? 

How would you defend against that? Why 
isn't the unified verdict issue germane here? 

CONGRESSMAN SCHIFF: Senator, for the 
reason that this is not like a civil case or even a 
criminal case, because you are both judge and jury 
in this case. You don't need to divide the question 
or instruct yourselves how you should deliberate. 

When the trial is over and you go back to 
deliberate on the evidence, you can have that 
discussion internally. Do we all agree on what took 
place? Do we all agree on essential acts? Have 
they been proved in this article? Have the acts 
that have been proved, if not all have been proved. 
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have the facts that have been proved, do they rise 
to the standard of impeachable conduct? Are we all 
in agreement on that? 

SENATOR WHITEHOUSE: So, in effect, you 
are saying we could cure it if we made clear in our 
verdict or in the statements surrounding it that we 
had drilled down to specific acts and had agreed 
that the relevant majority was commanded? 

CONGRESSMAN SCHIFF: Absolutely. I mean, 
that is in the discretion of the Senate, both in 
terms of how you deliberate and in terms of what you 
say publicly after you've returned your decision. 

And in fact in many impeachment cases Senators have 
gone on record to explain why they made the decision 
that they did. 

But to adopt artificially pretrial, and 
instruction to yourselves that you must break down 
an article into pieces, I think would be certainly a 
very new precedent and X think not a helpful 
precedent . 

But I think it's important not to consider 
this argument in the abstract, and that is we are 
not really talking about omnibus articles here. The 
House did consider an omnibus article in this case. 
Omnibus articles in terms of the Senate precedent, 
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and House precedent, are when you have several 
articles, each on separate allegations, and then you 
have the last article which is omnibus in the sense 
that it combines allegations from the prior 
articles. We don't do that here. We considered 
doing that; we decided not to bring an article -- an 
omnibus article. 

So the cases where the Senate has in the 
past considered, is there too many allegations 
within an omnibus article, are very different facts 
than here . 

If you look at Archibald, for example, you 
can argue, if you accept counsel's definition of 
omnibus, that every single article in Archibald was 
omnibus, because some of them were multiple 
paragraphs long alleging several acts. This gets to 
Senator Hatch's question. Does counsel's argument 
mean you can never charge a scheme, that you could 
never set out facts of a conspiracy? 

This is not a criminal case, so unlike 
what counsel argues, we do not have to charge the 
elements of a crime. What we do have to lay out is 
conduct that rises to the level of impeachment, of 
high crime or misdemeanor, which we have done. 

But let's look at the specific articles 



1856 


Page 23 

and what counsel is suggesting here. Just if you 
take the first article, which that sets out this 
scheme where the judge had this relationship with 
attorneys that were giving him cash for many years, 
and gave him cash while he was sitting on a case in 
Federal court, a case in which he failed to recuse 
himself; counsel would say, well, that's multiple 
allegations, that's omnibus. They think that ought 
to be four separate counts, is what they set out in 
the brief. 

They think that, for example, it should be 
charged that, in one count that Porteous improperly 
denied a recusal motion in this case. That second 
when he decided the motion he failed to disclose his 
relationship with these attorneys. That in a third 
article it should say he made misleading statements 
during the hearing, and in a fourth article that he 
continued receiving cash from these same attorneys. 

You would think on the basis of the 
pleading we were talking about four different cases, 
four different recusal motions, four different sets 
of attorneys. We are talking about the same 
attorneys, the same cash, the same relationship. 

Now I have no question that had the House 


decided,- with its constitutional responsibility, to 
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try it as four different articles, counsel would be 
before you today suggesting we improperly 
disaggregated a single scheme to make it seem like 
the conduct engaged in was worse, because we charged 
it multiple different ways. 

So we are going to get this argument 
either way, but all the precedent says that the 
House has the discretion how to charge, and it will 
be up to the Senate after the trial, when you 
confer, do you all agree on the essential conduct of 
each article, and does that essential conduct rise 
to the level of a high crime and misdemeanor? 

And I think trying to get into the factual 
argument, I take strong issue, and I don't want it 
to go unmolested here. I take strong issue with the 
claim that the witnesses who were interviewed or 
deposed this week have contradicted their statements 
in the House. That's not our view of their 
testimony at all. But that's a factual matter that 
you will resolve during trial, and it bears little 
value in terms of whether this body ought to dismiss 
a count and break years of Senate precedent. 

SENATOR WHITEHOUSE: All right, well -- go 

ahead . 


SENATOR KLOBUCHAR: Representative Schiff, 
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I appreciate your answer. That's why I went 
immediately to precedent. I think you've got a 
bunch of former prosecutors up here and it's easy to 
go over to the criminal proceedings that we are used 
to, but this is impeachment proceedings and the 
precedent there is important. 

I wondered if you wanted to take the 
opportunity to respond to Mr. Turley's argument that 
his client didn't have adequate opportunity to 
confront some of the witnesses. 

CONGRESSMAN SCHIFF: Well, certainly the 
main witnesses that we are talking about, that will 
be the central witnesses during the trial, they not 
only had several hours of cross-examination during 
the depositions this week, they had the opportunity 
to cross-examine them during the House proceedings. 

Members were given five minutes to ask 
questions. Judge Porteous ' counsel was given ten 
minutes to ask questions. Each and every time Judge 
Porteous' counsel was asked for more time, he was 
granted more time to ask questions. Some of the 
witnesses, they didn't even ask questions of. So to 
the extent that some witnesses were not 
cross-examined, it was because Judge Porteous' own 
council decided there was no cross-examination 
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necessary. Judge Porteous had the opportunity in 
the Fifth Circuit to cross-examine these witness. 

It's very difficult to argue, and I think 
this is really the relevance here, it's very 
difficult to argue after the multiple years of the 
Fifth Circuit, of the House proceedings, that Judge 
Porteous is somehow unaware of what the allegations 
are here. He is intimately aware of the 
allegations . 

And so the policy question here is, is the 
judge on adequate notice of what he is charged with? 

Is the rest of the bench, if you return verdicts of 
guilty, going to know conduct that you have decided 
is beyond the pale? And I think when you read the 
articles and given the long history of this case, 
it's clear the judge knows what he is charged with, 
and I think the articles make plain to the rest of 
the bench and the public the conduct which the House 
views is incompatible with the public trust. 

SENATOR WHITEHOUSE: All right. Well, 
let's look at article 1 which suggests three sort of 
courses of conduct. The first is that while 
presiding as United States District judge he engaged 
in a cross game and details surrounding that. And 
second is that he also made intentionally misleading 
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statements at the recusal hearing, which deprived 
the parties and public of the right to the honest 
services of his office; and third, you say he also 
engaged in corrupt conduct after the Lifemark v. 
Liljeberg bench trial. 

Let ' s go back and say that Senator Udall 
believes that he did engage in a corrupt scheme 
while presiding, but neither Senator Klobuchar nor I 
do. I believe that he intentionally misled the 
court at the recusal hearing and deprived the 
parties of the right to honest services of office, 
but neither Senator Udall nor Senator Klobuchar do. 

And Senator Klobuchar believes that he engaged in 
corrupt conduct after the trial as alleged. 

None of us agree on which wrongful conduct 
he committed, and yet we could all agree that he did 
something wrong. Is that not a problem? Is there 
not sort of a duplicative charge/unified verdict 
problem here? I still don't see how you prove that 
if you have the votes here if we haven't agreed on 
what the underlying conduct is. 

CONGRESSMAN SCHIFF: Senator, two points. 

The first is that part of the reason why the Senate 
has never dismissed a count before trial is because 
the trial will clarify the issues you are talking 
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about. It is highly inconceivable, I think, on the 
facts of this case that you would decide -- some of 
you would decide that he improperly denied the 
recusal motion, but also find that he had no 
relationship with these attorneys where he got cash 
from them. The very reason why the recusal was 
improper denied is because he had received cash from 
these attorneys. 

So when you look at the facts of the case, 
it is very unlikely that you are going to have -- 
you are going agree on one of those and not the 
other. Now Let's say you did. 

SENATOR WICKER: If that's the case, how 
is your side of the argument harmed by that? The 
the judge and his counsel are asking that in the 
alternative each allegation be voted on 
individually. How are you harmed by that? 

CONGRESSMAN SCHIFF: Well, Senator, if 
that is the decision that the Senate makes after 

hearing the evidence, the Senate has every 

opportunity to do that. The Senate can when it 
deliberates say, we want to have a separate vote 
internally on each of the facts that are alleged in 

article 1, or each of the facts that are alleged in 

article 2. You can make that decision, and if the 
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vote internally is such that you don't agree, and 
you have a further discussion and say, well, unless 
we all agree on these pieces, we don't think the 
conduct rises, you can make that decision. 

But to try to do that in advance, to try 
to do that without the benefit of hearing the 
evidence I think is a disservice to the Senate. You 
don't have to instruct yourselves prior to the trial 
about how you wish to deliberate in this case, but 
you will have every opportunity when the evidence is 
provided to you to vote on it in any way, shape or 
form that you so decide. Nothing that we do here 
will prejudice that. 

SENATOR HATCH: Could I interrupt you for 
a second? Our impeachment precedents are very 
important to us. As I recall, in 1936, the 
impeachment of Judge Halsted Ritter, the Senate 
acquitted him on six individual articles of 
impeachment, but convicted him on an article that 
combined thee allegations of all of the others. Now 
why is this not a solid precedent for the 
proposition that the Senate can convict on an 
article that includes multiple allegations? 

CONGRESSMAN SCHIFF: Senator, it is. And 
the very precise issue raised in that case has been 
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raised in several other impeachment cases as well, 
where counsel has taken issue as here, that there 
are more than one facts alleged in a single article. 

In each and every time the Senate has had that 
argument, the Senate has rejected it. 

SENATOR HATCH: Okay. Now, the most 
recent impeachment precedent involves Judge Walter 
Nixon. In 1989, he moved to dismiss one of the 
articles against him because it aggregated multiple 
allegations. Now that sounds like the argument that 
Judge Porteous is making today, to me. The Nixon 
impeachment committee denied the motion citing the 
House's discretion and claiming the articles of 
impeachment. Why is that not sufficient precedent 
for us today? Or is that sufficient precedent for 
us today? 

CONGRESSMAN SCHIFF: Senator, I think it 
is exactly on point. In the case of Judge 
Archibald, he was charged in an omnibus account that 
summarized several of the other articles, not just 
conduct within that article, but several other 
articles. He was convicted on that article. In the 
case of Judge Ritter he was also charged with an 
omnibus article, and in fact was acquitted on the 
non-omnibus articles, and convicted only on the 



1864 


Page 31 

omnibus article. In the Nixon case as you point 
out, similarly, omnibus article charged and motions 
to dismiss those articles denied. 

So there is not a single time, not a 
single Senate precedent really supports the 
proposition that Judge Porteous makes here. If this 
committee decides to guide by its precedent, that 
precedent is very clear on this point. 

SENATOR McCASKILL: So Counsel, the 
essence of your argument is that the purpose of the 
articles of impeachment is to adequately notify the 
judge of those matters that the Senate would be 
considering in trial deliberation and decision, and 
that these articles sufficiently lay out the conduct 
that we would be hearing factual evidence on and 
making decisions in regards to. 

And that as to the individual articles, the Senate 
has the ability, and in fact, I would think it would 
be imperative, that the Senate look at the various 
charges of conduct contained in the articles, 
deliberate all of them, and make a decision that was 
very clear, that they agreed that there was at least 
one allegation of conduct that rose to the level 
that required a verdict or removal from the bench. 

Is that, essentially, the argument you are making 
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CONGRESSMAN SCHIFF: Senator, that is 
exactly it. And the only additional point would be 
that every time this issue has come up in prior 
impeachments, that is exactly what the Senate has 
decided to do. 

SENATOR KLOBUCHAR: And you also would 
say, then, to go one step further, when looking at 
these individual charges that are in each of these 
articles, we could decide on our own to individually 
vote on each one or vote on them as a group, and we 
would be allowed to do that; because this is not 
like a jury in a criminal case. The Senate has made 
decisions on its own in the past. 

CONGRESSMAN SCHIFF: That's exactly right. 
Senator. And getting back to the Senator's point 
and Senator Whitehouse's point, let's say on article 
1, the Senate decides this judge took cash from a 
lawyer while a case involving that lawyer was under 
submission. I don't care about anything else this 
article says, he should be removed on the bench for 
that alone. Are we all in agreement on this? And 
as Senators, you would agree, not only was that 
proved, but that fact alone justifies his removal. 


That ' s it . 
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Do you need to go and decide whether each 
of the other points in the article has been shown? 

I don't think you do. You can decide that conduct 
alone . 

It's similar to, if you will -- and I 
analogize it to criminal cases -- it's not necessary 
that each fact alleged in an indictment be proved by 
the prosecution. It’s only necessary that the 
elements of the crime be proved. And the crime here 
is conduct that belies the public trust, that rises 
to the level of high crime or misdemeanor. If you 
find that to be true in one allegation of a count, 
that is all you need to find. 

SENATOR WICKER: In that instance would we 
state it on the record and make it clear in our 
report to the full Senate? 

CONGRESSMAN SCHIFF: Senator, that will be 
your decision. 

SENATOR WICKER: Should we? 

CONGRESSMAN SCHIFF: I think it's 
worthwhile, frankly to shed light on however you 
reach your conclusions in the interests of future 
cases. And counsel says you can do something 
positive here in terms of the historic record. I 
think whenever Senators express the reasons how they 
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reached their decision, why they reached a decision, 
it is not only instructive for the public, it's 
instructive for the House in terms of future 
impeachment proceedings . 

And we looked at the record of some of the 
prior impeachment proceedings on issues we will get 
into later about prior conduct, to what degree can 
you consider prior conduct. And in some of those 
cases, you have six Senators saying one thing and 
six Senators saying nothing or another thing, and 
the vast majority saying nothing. 

Now that provides some indication; of 
course, it's more helpful when all the Senators 
speak with the same voice, but I think it would be 
advantageous to have Senators -- 

SENATOR McCASKILL: That would be highly 

unlikely. 

(Laughter . ) 

CONGRESSMAN SCHIFF: I realize that, Madam 

Chair . 

SENATOR HATCH: That also raises the 
problem that, if Senators agree that the same act is 
an impeachable act, but each applies a different 
standard of proof, is that okay? 

CONGRESSMAN SCHIFF: Well, you know, I 
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think it is. Senator, perfectly appropriate, for 
each Senator, if they choose to, to explain why they 
reached the verdict that they did. It's not that 
the standard of proof is different. Ultimately I 
think all Senators are going to agree that the 
standard is high crimes and misdemeanors. How they 
reach their determination, though, is an individual 
decision for each Senator and I don't think it poses 
a problem for Senators, if they choose, to describe 
how they reached that conclusion. 

SENATOR McCASKILL: Okay. Any other 

questions? 

SENATOR WHITEHOUSE: Are you conceding 
that it is required that the Senate ’make clear that 
the constitutionally required majority has indeed 
agreed on a particular allegation within the larger 
count? 

CONGRESSMAN SCHIFF: No, Senator, I think 
it is up to the Senate how it wishes to describe the 
verdict it has reached. It will be part of your 
deliberation. And if the Senate wishes to go on 
record and specify very particularly what it has 
found, the Senate can do that. If the Senate wishes 
to say that the conduct charged in article 1 and 
proven by the House is so undermining of the public 
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trust, this person cannot continue to serve on the 
bench, and it doesn't wish to go beyond that in its 
public pronouncement on it, the Senate has every 
right to do that. So that will be a decision the 
Senate will have to make. 

SENATOR McCASKILL: Anyone else? Thank 
you, Congressman Schiff. 

CONGRESSMAN SCHIFF: Thank you. 

SENATOR McCASKILL: Mr. Turley, you 
actually have two minutes remaining on the first 
portion of your argument, so you have seven minutes 
remaining that you can argue your motions. 

REBUTTAL ARGUMENT OF JONATHAN TURLEY 
ON BEHALF OF JUDGE G. THOMAS PORTEOUS, JR. 

MR. TURLEY: Thank you very much. First 
of all, I want to say I have tremendous respect for 
Mr. Schiff, and I respect his statement that he does 
think it's good for the Senate to explain its 
reasons. My disagreement with him is on the edges 
of that statement, in fact what Senator Whitehouse 
raised. 

It is not my view that the sole purpose of 
an article is to put an accused person on notice. I 
don't know where that comes from, but it definitely 
does not come from the history of impeachment. The 
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purpose of an article is to inform the public of 
what a judge has been accused of. The way the 
Framers designed this was to have an exacting 
process with high standards, because they do not 
want there to be any doubt of other judges of what 
it would -- what it would take to get you removed 
from the bench; so they set an exacting requirement, 
a high standard. 

Those articles are not to put a nominee on 
notice. They are to tell the public, what is the 
reason a judge might be removed from office, and to 
tell other judges. And part of the problem with 
this case, the reason this case is unprecedented, is 
you'll notice they can't cite any case where every 
single article was aggravated. And in fact if you 
look at the Archibald case, it was not aggravated -- 
aggregated counts . 

If you look at those articles, they were 
long descriptions, but they involved one act each. 

And more importantly, the reason this is a 
dangerous precedent and a new model for impeachment 
is that it is important for the public to know, not 
just for the Senators to know, as to what it is that 
led, if this occurs, to removal. 

I would like to give you an example if I 
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may. Mr. Schiff said, well, you know, it's not like 
these issues and these articles, these claims, these 
allegations are not related. They are not related. 

Take a look at article 1 he is citing. Article 1 
alleges that the judge should have recused himself 
from Lifemark, but it also alleges that he had a 
corrupt relationship on curatorship. 

We have separate sets of evidence to knock 
down both those claims, but unless the Senators 
establish for the public and more importantly for 
the rest of the judges on the bench, what was it 

that led us to convict on that article, they won't 

know, because that basically is an appearance of 
impropriety issue. 

Another good example, if I may, is if you 

look at the bankruptcy claim, they have a variety of 

very specific claims that they say violate Federal 
law. One of them, they say that he used a PO box 
instead of his real address for bankruptcy. We have 
already said in filings we are going to have the 
trustee himself come and explain why that was not 
viewed as a violation, and in fact that is not 
uncommon. We are going to have bankruptcy experts 
come to say that the markers they refer to are not 
considered debts under Louisiana law at all. They 
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are not supposed to be part of the bankruptcy 
process . 

So assuming for a second and you are not 
here to decide the merits, but assuming for a second 
that we can carry that burden and show you that 
these things are not valid. We have already argued 
on 4 that they say that he should have revealed what 
an individual named Louis Marcotte told the FBI when 
he filled out his questionnaire and his SF-86 and' 
spoke to the FBI. What the House members were not 
told is that conversation occurred after all those 
acts. So he couldn't have possibly informed them of 
an act that hadn't occurred yet. 

So these are examples, and I'm not trying 
to get to a merits decision, but if I can convince 
you that those are true, then you have articles that 
have within them what we would consider to be 
entirely invalid claims, and for other judges on the 
bench it's important for them to know what it is 
that's involved here. 

That is why Senator Sutherland's statement 
was very important when he said, in the Archibald 
case that was cited by the managers, he said there 
is an article here that's omnibus, and he warned his 
colleagues, I cannot consistently vote upon this 
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article one way or the other because there is no way 
to know what I'm voting on. 

But the difference here is that every 
article is that article in this case. And if it's 
allowed with no change, new precedent will be 
established. 

SENATOR WICKER: Did Senator Archibald's 
position prevail or was he expressing a minority 
view? 

MR. TURLEY: Well, I wouldn't call it 
necessarily a minority view because there were other 
Senators that spoke in the same way, but in fact he 
did not prevail in opposing that article. But there 
is a long history of Senators objecting to 
aggregation. The difference with this case; we have 
never said there hasn't be aggregated articles; the 
difference with this case is the entirety of the 
articles are aggregated. And if you allow that to 
happen without any change, I promise you every 
impeachment is going to be aggregated articles. 

Every single one, why shouldn't they do that. 

And when Mr. Schiff -- and I have great 
respect for him, but when he says, look, if we 
disaggregate, they would be here complaining about 
disaggregation. Really? I wouldn’t complain about 
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individual counts, I would try to defeat them. I 
would have no basis to say how dare you specify with 
clarity counts against my client. I would want to 
face those in court. 

I also wanted to respond -- 
SENATOR WHITEHOUSE: Let's say you were 
looking at an -- again analogizing to a criminal 
case. Let's say you were looking a case say 
involving a scheme and artifice to defraud, and a 
whole bunch of conduct is alleged in that particular 
scheme and artifice to defraud. The jury doesn't 
have to agree on every single piece of that having 
been done; they have to look at the evidence and 
conclude yep, based on what we see, we do see an 
scheme and artifice to defraud in this particular 
case and that doesn't get into the problem of a -- 
of a duplicative or duplicitous verdict. 

Isn't that the case here, as well? 

Because these courses of conduct are integrated 
enough that they can fall within the general 
impeachment standard of high crime and misdemeanor? 

MR. TURLEY; I would agree with the first 
half of your question. Senator. There is no 
question that when you have a RICO case or fraud 
case you are going to acts that lead to that. In 
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fact you could have predicate acts that are 
contained within those. No one objects to that. 

Where you would quash an indictment is on 
something like this. No prosecutor that I have 
known in my career would come up with an indictment 
that has totally disparate acts. 

For example. Article 2, it says that you 
should have told the FBI about the fact that Louis 
Marcotte told you he gave you a "clean bill of 
health," even though that conversation hadn't 
occurred yet. But then it says, and by the way, you 
also are being removed -- we want to remove you 
because you had a bunch of corrupt bonds with 
Marcotte . 

Those are vastly different allegations. 

One deals with how horrible it is for someone to 
walk up and say, I gave you a clean bill of health, 
and the other one is that you had -- you cut corrupt 
bonds, even though they don't cite a single bond 
that was corruptly given. 

I guess what I would suggest, in fairness 
to the committee, is if you put yourself in the 
position of the defense counsel, in trying to knock 
down each of these articles, I'm going to be putting 
on vastly different cases. 
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For example, in Article 2, we have 
basically three cases we are putting on, they are 
unrelated. We are going to have separate witnesses, 
separate claims. That is how different they are. 

When you see a trial, we are going to have a whole 
different case because they are unrelated. 

I would suggest looking at Archibald, 
those are cases that basically follow what Senator 
Whitehouse was saying, was that basically you look 
at those and they are a series of facts leading up 
to a single claim. I would have no objection to 
that . 

My final point is when we look at the 
precedent -- I would suggest Senator Hatch, that the 
precedent does not support all articles having this 
degree of aggregation, honestly. But -- 

SENATOR HATCH: Well, if I can interrupt 
you on that. You said earlier that we can take 
"preliminary votes,” on specific conduct, within, 
say, a specific article. Can you point out to me 
any impeachment trial where that has occurred? 

MR. TURLEY: No Senator, I can't because 
we never have had an impeachment trial when it has 
been all aggregation. When you had an omni article 
before, which has come up in a few of the cases, Mr. 
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Schiff is correct, the defense has objected, and 
those have not been successful. Senators have 
objected, and they may have done something in their 
deliberations to deal with that. 

We have never faced this, this degree of 
aggregation . 

What I would suggest to you, Senator, is 
that when you look at the history and the purpose of 
this institution, I don't want to sound like late 
Senator Byrd, but this institution represents 
something special to people around the world, and it 
represents fairness. And when you have a judge who 
is accused, who is about to be removed, it's not 
just that he has a right to know; the public has a 
right to know; other judges have the right to know. 

The problem I have with Mr. Schiff 's 
argument -- 

SENATOR HATCH: The basic argument is one 
of fairness. I mean that's what it comes down to. 

That you feel like, under the circumstances, this 
would not be fair, even though you can't point to 
anything in the past that would indicate that they 
can't do what they're doing here. 

MR. TURLEY: Well, that's right. I mean 
it's like saying how did you react the last time you 
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had been hit by a bus. I never have been hit by a 
bus before. And that's what this is. This 
situation, the thing that alarms me the most is that 
this hasn't occurred before. 

And when I thought that Mr. Schiff sat 
down too early was when he was asked, why not do 
this? I mean, isn't this better? Wouldn't this be 
better? In terms of the purposes of impeachment, in 
terms of the American people, why wouldn't we want 
to have this type of preliminary vote to be clear? 

And wouldn't it be better for ourselves, wouldn't we 
want to know whether 2/3 of our colleagues agree on 
this? 

The answer to that I think is pretty 
clear. This would be a better system, particularly 
for Federal judges who have a need to know? I don't 
think the House managers disagree, this is the first 
time that we have a judge who is being -- they are 
trying to remove for appearance of impropriety, 
things like lunches. I got to tell you, there is a 
lot of judges around the country that are looking at 
their date planners right now and wondering, since 
when did a lunch, which doesn't violate the 
Louisiana ethics code -- 


SENATOR McCASKILL: Isn't it true 
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Mr. Turley, that we can cure the problems that you 
have eloquently set out, by the way in which we 
deliberate and the way in which we convey those 
deliberations and decisions to the public? That 
there is nothing that would prevent us from doing 
exactly what you were advocating within the Senate 
by the way we organize our deliberations, take our 
votes and report them? 

MR. TURLEY: Yes, and I am in accord with 
Mr. Schiff on that. You could, in fact, do that. 

What I would encourage is that you make that public, 
you make it public on how you came on these 
individual issues, so that there is a public record. 
Because that goes to the purpose in my view of the 
article . 

SENATOR McCASKILL: I find the part of 
your argument that our decisions and discussions be 
made public the most compelling time of your 
argument. So I appreciate it. And your time is up. 

MR. TURLEY: I am happy to end on that 
note. Thank you. 

SENATOR McCASKILL: We appreciate it. We 
will now take arguments on the second motion that is 
being pursued by the House managers, and that is the 
motion concerning prior testimony. 
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CONGRESSMAN SCHIFF: Madame Chair, would 
that be the prior testimony of Judge Porteous or the 
prior record including prior testimony? 

SENATOR McCASKILL: Prior record, 

ORAL ARGUMENT OF CONGRESSMAN SCHIFF 

ON BEHALF OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 
CONGRESSMAN SCHIFF: Madam Chair, 

Senators, the House seeks to introduce the prior 
record in this case, consisting of the proceedings 
before the Fifth Circuit as well as the proceedings 
before the House of Representatives. What is also 
clear from the Senate precedent in many of the cases 
we cited already is that in each of the cases where 
this issue has been raised, the Senate has made it 
clear the Federal rules of evidence don't apply. 

And I should say at the outset, I would 
like to reserve ten minutes for my response. 

The Federal rules of evidence don’t apply. 

The rules that apply in criminal cases are similarly 
inapplicable here. Prior testimony and records can 
come in; that has been true with each of the cases 
where it has been raised. And that the Senate is 
capable of giving prior testimony the weight it 
deserves, and I think this is the most fundamental 
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point, which is you are the triers of fact and you 
are the judges, we don't have a separate jury here. 

And you are capable of giving prior testimony and 
the circumstances of that prior testimony whatever 
weight you believe it deserves. 

If You believe it deserves great weight, 
you can give it great weight; if you believe it 
deserves no weight at all of course you are free to 
give it no weight at all. In the Nixon case, 
probably the case most clearly on point here, the 
Senate admitted all prior testimony and exhibits in 
their entirety. And the Senate trial committee 
emphasized that the introduction of prior testimony 
and exhibits will be useful to enable the committee 
to focus the live testimony that it hears on the 
most critical witnesses. 

That is very much the case here. 

Admission of the prior record in this case will 
serve the same purpose as in Nixon; it will allow 
the live testimony to focus on the key witnesses. 

And not only the key witnesses, but also key 
portions of the testimony of the key witnesses. And 
this is very significant in the light of the time 
constraints on the case. We are going to try this, 
the Senate has asked us to try our case in 20 hours. 
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If we are to accomplish that within 20 hours, that 
means not only can we not call every witness we 
might call, but also even the witnesses we do call, 
we want to focus in on the most critical portions of 
their testimony. And in order to do that, it will 
be important for us to be able to rely on the record 
of their prior testimony. 

So I think in order to give both our 
presentation as well as the presentation for Judge 
Porteous within the time constraints that the Senate 
has set out, it will be important for us to try to 
stipulate to as many facts as we can that are not in 
disagreement, that we allow prior testimony where 
there is no issue about the prior testimony, to be 
considered by the Senate. 

Of course, the defense is more than 
capable of calling any witness who testified 
previously, taking issues with any prior testimony, 
but it will greatly facilitate focusing on the key 
issues to be able to have the whole record before 
the Senate. 

It's also I think significant in terms of 
the Senate's own rules. Senate Resolution 458 
empowers this committee to transmit the record of 
the proceedings during the trial as well as all 
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evidence and whether it's contested or not contested 
to the full Senate. 

So this would be part of the package that 
the committee would transmit to the full Senate. 

With respect to the Fifth Circuit prior 
record in particular, that was a record that the 
Fifth Circuit itself decided should be provided to 
the House in its entirety. That was an issue that 
Judge Porteous took issue with the Fifth Circuit. 

The Fifth Circuit decided that all of the 
proceedings before the Fifth Circuit as well as the 
grand jury testimony could come into the Fifth 
Circuit proceedings; and they also made it clear, 
some they would give weight and some they wouldn’t 
give weight, but they wanted the entire record. 

Fifth Circuit also made it clear they 
wanted to transmit the entire record to the Congress 
for its consideration in a potential impeachment. 

That was a decision not only of the Fifth Circuit, 
that was the decision of the Judicial Conference of 
the United States, which is chaired by the Chief 
Justice of the United States. 

So the Judicial Conference of the United 
States also said that all of these prior records 
should be considered by the House in terms of 
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whether to impeach. And I think it would be an 
extraordinary result for the court itself in the 
Fifth Circuit, for the Judicial Conference chair by 
the Chief Justice to say all of these materials 
should be considered by the House for the purposes 
of impeachment, but they cannot be considered by the 
Senate . 

I think the Senate would be depriving 
itself of the complete record if it decided not to 
allow the introduction of the prior testimony and 
exhibits . 

SENATOR UDALL : Counsel, has there been 
any record in the past in any of these previous 
impeachments where the denial of a record has 
occurred or a proceeding has occurred? Has that 
happened at any point? 

CONGRESSMAN SCHIFF: I don't think there 
has been any case where the Senate has denied the 
entire request to introduce prior testimony or 
exhibits. There have been cases where the committee 
has decided, okay, we will accept this part of the 
record, we will accept this part of the record. 

Nixon was the most expansive. We will 
take the entire criminal trial of Nixon, we will 
take all the House proceedings in Nixon. That was 
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the most expansive. Others have parsed it 
di f f erent ly . 

The issue in the Hastings case was a 
different issue. In that case Judge Hastings wanted 
the record to come in, but wanted the record to come 
in for the purposes of making a kind of double 
jeopardy argument. You have all this before; you 
shouldn't impeach me for conduct that I was tried 
for and acquitted. So the court made a ruling that 
was more pertinent to the purposes for which that 
evidence was being offered. 

There has been no case where the committee 
has said, no, we won't consider any of the prior 
record. 

SENATOR McCASKILL: Am I correct -- I'm 
sorry. Go ahead. 

SENATOR UDALL: In the general rule, it 
sounds like, has been to expand the record, to have 
the record as full as possible, and then the Senate 
would determine -- and the House for that matter, in 
their earlier articles of impeachment -- determine 
what weight they want to give those particular 
records, isn't that correct? 

CONGRESSMAN SCHIFF: Yes, I think that's 
exactly right. The Senate has sort of erred on the 
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side of being more inclusive, letting more evidence 
in, and giving it what weight it deserves. The 
Senate has you know, from time to time considered 
okay, were these witnesses the subject of 
cross-examination? And in many cases they were the 
subject of cross-examination, and I think that made 
it easier for the Senate to say okay, all that can 
come in. 

Now most of the witnesses we are talking 
about here have similarly been the subject of 
cross-examination, either by Judge Porteous in the 
Fifth Circuit, or during the House proceedings or 
during the extended depositions we had earlier this 
week. Some of the testimony as in the grand jury 
testimony has not been the subject of direct 
cross-examination, in that counsel were not present 
during the grand jury proceedings, but those 
witnesses by and large have been the subject for 
cross-examination, both in the Fifth Circuit 
proceeding, in the House and in deposition. 

So if counsel had any issue, for example, 
with the key witnesses -- with Creely or Amato or 
the Marcottes, and took issue with something they 
said at the grand jury, they had two and a half 
hours to cross-examine them during the deposition 
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and say, well you said this during the grand jury, 
and what about this? So they had ample opportunity 
to cross them on the subject of those prior 
testimonies, even if they were not present to do 
cross during the prior testimony. 

But it would be an extraordinary thing for 
the courts themselves to say you should consider 
this, and for the Senate to decide, we won't 
consider this. I think the better practice has 
been, in terms of the Senate precedent, is you 
accept the record, and with any particular piece of 
evidence in that record, you can decide, well, you 
know, this was subject to less cross-examination 
because in the House this witness was not 
cross-examined at all. 

Now the witness wasn't -- we have a 
bankruptcy expert for example, who testified at the 
House about bankruptcy law and procedure. We may or 
may not want to call that witness depending on how 
much time we have during the trial . It may be that 
nothing that witness said is at all controversial . 

Now it would be advantageous, I'm sure, for the 
defense to say don't include his testimony, make the 
House use part of its time to call that witness. It 
gives them incentive not to stipulate to the facts 
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of that witness. 

What is the purpose to be advanced by 
that, though? That is more in the category of 
gamesmanship . 

So why not have that bankruptcy witness? 
Now they didn't cross-examine that judge. So 
counsel can point and say prior committees have been 
very concerned about whether someone is subject to 
cross. The reason that bankruptcy witness was not 
crossed is because they declined to cross him. 

So yes, we had an initial 10-minute 
requirement which we waived any time they were 
asked, but they didn't choose to cross that witness 
for 10 minutes, so why should that witness's 
testimony be excluded? 


SENATOR McCASKILL: Congressman, let me 
interrupt for a second. Am I correct in 
understanding that the House does not intend to use 
the grand jury testimony and the task force 
depositions as substantive evidence in the trial? 

CONGRESSMAN SCHIFF: I don't know that I 
can say categorically. Again, it will depend on I 
suppose how much time we have to offer each witness. 
It may be, for example, that we introduce -- we have 
obviously we are going to call, let's say Mr. Amato 
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or Mr. Creely, and we elicit testimony from them on 
the stand about the kickback scheme, or the payment 
during the case, or what have you, and we don't go 
through all the other conduct, all of it. Every 
hunting trip, every fishing trip, et cetera, it's 
already in the record. 

Rather than going over everything that is 
already in the record, it may be advantageous to 
offer that and be able to point to that in argument. 

For that reason I can't say we would exclude all of 
that, but of course, if the defense had any issue 
with that, and said, well, counsel is pointing to 
something that this witness said, we want to be able 
to call that witness; or conversely, we think you 
shouldn't consider that because they weren't the 
subject of sufficient cross-examination; or Judge 
Porteous was in between lawyers, owing to his own 
responsibility, not the Fifth Circuit’s, you can 
make that decision, well, we're going to give it 
that less weight. 

SENATOR McCASKILL: All right. Your first 
ten minutes are up. 

CONGRESSMAN SCHIFF: Okay. I will reserve 
the balance of my time. Thank you. 


SENATOR McCASKILL: Mr. Turley? 
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ORAL ARGUMENT OF JONATHAN TURLEY 
ON BEHALF OF JUDGE G. THOMAS PORTEOUS, JR. 

MR. TURLEY: Thank you. I would like to 
start out by responding to a couple of arguments 
Mr. Schiff made, but first I want to know. 

Mr. Schiff has said it decided that we would have 
20 hours in this trial. 

As you know, we have a pending motion, but 
there has been no decision as far as I know how many 
hours each side would be allotted. We have a motion 
pointing out that currently we would be getting less 
than half the average that has been given previous 
judges, so that is a matter that is being contested. 

But I know of no specific decision as to a specific 
number of hours. 

I will also note that the House managers 
are opposing a longer trial, and then they're 
saying, but you know what, because the trial is so 
short, we really have to bring in all this evidence 
regardless of how it was gathered and what 
objections they may have, because we really need to 
do that. 

That is a rather make-work argument. What 
we are saying, by the way, is not that you can't use 
evidence from these earlier proceedings . We 
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recognize that you can use this evidence to rebut or 
impeach a witness, just the way you can in a usual 
court proceeding; but what we have stressed is 
really what the House managers have argued. 

When we were looking at the depositions 
this week, we said we would three hours -- we would 
like the full three hours. We want three hours with 
these witnesses and the House said oh, no, no, you 
have to give us at least 30 minutes. And we said 
why? You have already deposed these witness; you've 
had plenty of time with these witnesses; this is our 
only opportunity. And they said because it would be 
grossly unfair. It would be one-sided, it wouldn't 
be -- you know -- reliable evidence. 

And when I objected and said, well, you 
barred us from all those previous depositions, you 
wouldn't let us participate in them. And they said 
that was just investigatory, that’s more like a 
grand jury. But now they're coming forward and 
saying, by the way, we want to turn that all into 
testimony; we want it imported in the case. 

When the Chairs have asked -- and I think 
legitimately so -- and the Senators have asked, has 
there ever been a turndown of a request to bring in 
records of this kind? The answer -- I disagree with 
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Mr. Schiff; there has. There was a partial 
turndown. I believe it was Hastings was only 
partially granted, but there is a big difference 
here . 

All of the impeachment cases cited by the 
House managers had criminal cases, in some cases 
multiple criminal trials. The information that was 
being imported had already been synthesized. It had 
already gone through the criminal, you know, trial 
process. A Federal judge had already determined 
what could be brought in. 

And I would also cite the committee to the 
House's own statements in the House impeachment 
proceeding. When Judge Porteous was facing the 
committee, he was instructed by Mr. Schiff that this 
is not a trial, it's more in the nature of a grand 
jury proceeding. Right? 

He was told that this does not constitute 
a trial, the procedural rules that govern a Federal 
trial do not apply. This was emphasized to him that 
he would should not be making a lot of objections 
and he would be limited on cross-examination for 
that purpose. I will remind the committee grand 
jury transcripts are not allowed into Federal court 
except for the limited purposes of things like 
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impeachment, for a very good reason; because they 
are undeveloped, they are not challenged. 

And I don't wish to get into a 
disagreement with Mr. Schiff about what happened on 
Monday. I would just simply encourage the Senators 
to look at what happened on Monday, to look at the 
transcript. It will tell you lot about this case. 

But you will see what happened once these witnesses 
are actually subject to cross-examination. 

Now Mr. Schiff said, well, with one of 
these bankruptcy witnesses, they didn't 
cross-examine them. I'm not too sure the reason. 

That was done by the attorney that this committee 
replaced due to a conflict. Okay? 

If I had been the attorney, you betcha, I 
would use the full 10 minutes. But in terms of 
Marcottes, half of what the House has said were the 
critical witnesses, because of that conflict, Judge 
Porteous was left without counsel, and so he did not 
examine Marcotte. 

In the Fifth Circuit, the Marcottes didn't 
testify at all. 

So what we are saying is simply to apply a 
simple rule of fairness. If this was a criminal 
trial, if we had gone through a criminal trial and a 
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Federal judge had allowed in some information, even 
grand jury information, on impeachment, I would not 
be standing here and saying, even though a Federal 
judge brought it in in a criminal trial, you 
shouldn't, because you would laugh at me, and so I 
would not say that and I do not believe that. 

This is a different circumstance. This is 
-- to be honest, it is unfiltered evidence, and one 
of the things that we pointed out in the depositions 
is a lot of this garbage. 

Now, one of the thing that Mr. Schiff has 
said is, well, you can just called all these people. 

Well, so can the House. The House doesn't explain 
why it would want to rely on testimony of a witness 
that didn't have a vigorous cross-examination. If 
they want to use that evidence, call the witness, 
and have the Senators see the witness on the stand, 
and more importantly, have Judge Porteous with the 
right to cross-examine. 

When we cross-examined Creely, he 
expressly denied there was a relationship between 
loans he gave his lifetime friend and curatorship. 

He actually said he usually ruled against me. That 
didn't come out in those earlier proceedings because 
it's the type of information that the House didn't 
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want to elicit. Now what I would suggest -- 

SENATOR UDALL: Counsel, but the Marcottes 
are going to testify. They have been listed as 
witnesses here. This is the example you've used, 
correct? 

MR. TURLEY: Yes, sir. 

SENATOR UDALL: So the Marcottes are going 
to testify. There is going to be a 
cross-examination of the Marcotte testimony, the 
direct and examination, however you choose to do 
that. So in admitting that the prior proceedings, 
we are -- we can give whatever weight we want to 
that, in addition to what we see occurring before 
us, can't we? 

I mean, what is your objection to having 
the testimony from additional proceedings to 
supplement the record and expand the record, and we 
give it whatever weight we choose to give it? 

MR. TURLEY: Well, I certainly agree with 
you. Senator, that it is less problematic when the 
witness is appearing. I would suggest following the 
standard rule that to the extent a witness disagrees 
with the testimony, Mr. Schiff can jump up and say, 

I want to bring in the record what he said from the 
Fifth Circuit, and I could hardly object to that. 
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That is a standard use of the that type of 
information . 

SENATOR UDALL : Has there been a precedent 
for that, in these kinds of impeachment hearings 
before the Senate? 

MR. TURLEY: There has but -- well, it was 
different for the Senate, because they -- because 
you had earlier criminal trials, many of these 
judges, some of these judges that were cited did not 
object to the evidence being brought in, because it 
had already been essentially filtered through a 
Federal judge. So it was not very controversial. 

No one seriously argue you should not look at the 
record of a criminal trial. 

SENATOR UDALL: You seem to be making the 
argument that the proceedings that are being offered 
into the record are somehow less reliable than a 
criminal trial. Are you making that argument, and 
are you going to make it right here now, that why 
these are unreliable, why they shouldn't be in? 

Why -- were they run in such a way that they weren't 
fair? Were they kangaroo courts? What was going 
on? 

MR. TURLEY: Well, they are demonstrably 
unreliable and what I would suggest is not to take 
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my view for it. I would strongly suggest that the 
Senators take a deposition that the House did with 
one of the four, we only got four, one of the four 
people that we dealt with on Monday. Put that 
deposition for someone like Creely or Amato next to 
the deposition we did on Monday, and compare them. 

And what you will see is that in the House 
deposition, they really tried to get these witnesses 
to say what they wanted to say. You can see Amato 
struggling, and they're saying, "Isn't it true?" 

"Isn't it true?" "Don't you want to say this?" 

And as soon as he says this, his 
deposition is over. And then in our deposition we 
basically said, explain that. What did you -- is it 
true that, you know, you bought lunches only for 
Porteous? 

And both of them said they know of no 
judge in Jefferson Parish, except for one, that on 
one occasion, a judge in that parish bought her own 
lunch . 

SENATOR JOHANNS: Counsel, if I could stop 
you there. I sat through the Creely deposition, and 
to suggest that this is about a purchased lunch is 
really, in my personal opinion, very misleading. 

Now, we are going to judge the evidence at 
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this point, and the difficulty I have with what you 
are saying is that you are trying to get us to 
almost a criminal case sort of standard. When, in 
fact, I believe we have a right to receive evidence, 
review the evidence, decide should give it be given 
any weight whatsoever, accept it or reject it, and 
so I must admit I don't see where you are going with 
this argument. 

And again, I will emphasize, please don't 
try to convince my colleagues that the Creely 
deposition was just about a free lunch. It was not, 
and I can cite what I heard that day, but let's not 
go there. We are not trying to decide the evidence 
at this point, but I just -- I don't see how you get 
us to a point where we can't accept evidence for 
whatever value it has. And it may have no value in 
our minds. And I think that is where you are trying 
to take us with this argument. Do you agree with 
that? 

MR. TURLEY: Well, let me explain if I 
can; I am not going to get into the lunches, except 
that those are part of the House report. Those are 
the allegations. It's not the sole allegation. I 
was just giving an example of why you shouldn't rely 
on an issue like that, what was said before. 
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But more importantly, I am not saying that 
you shouldn't see evidence. What I am saying it 
that it is grossly unfair to the defense to allow 
the House simply not to call witness, bring in 
testimony that the House itself said, that this is 
like grand jury testimony -- we are not going to 
give you the same protection -- and what you will 
have for the defense is that chaos. 

I mean, the thing is, look, I have four 
children under 12. I am used to chaos, but I'm not 
used to having to get through the chaos in a matter 
of a week, with four separate effective counts. And 
what's going to happen is that the House managers 
are going to say, why should they call any of these 
people? 

They have their one -- what they 
themselves defined as one-sided testimony. They 
were not going to call them, and they are going to 
have us eat our time. Instead of saying for either 
side, if we want to prove the case, then let's 
present witnesses. And let's have both sides ask 
those witnesses what the facts are, and with the 
reservation that you can bring in the record if any 
witness says does not say something that is truthful 
or that you want to contradict. 
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That is the standard to apply across every 
courtroom in the country. 

SENATOR HATCH: Mr. Turley, this is not 
every courtroom, and frankly you had two and a half 
hours with each of four witnesses as I recall . I 
sat there through one of them. And you had an 
opportunity to cross-examine them, and I was in the 
room with Mr. Marcotte, and you did an excellent 
job. So did the -- so did Mr. Schiff, I was very 
impressed with both of you. But you are not saying 
you need more time now to discuss it with those 
witnesses? Or is that what you are telling us? Or 
what is your argument here today? 

Because I think you've got enough 
information that you can make whatever case you want 
to make. I am impressed with your ability to argue; 

I mean, I have always been impressed with you as a 
law professor and as a lawyer. But what are you 
asking us for? You are asking for -- I mean, we are 
getting the impression that Judge Porteous just 
wants this delayed and delayed and delayed and 
delayed . 

MR. TURLEY: No, we will be ready for 
trial. We’re not going to try to -- 

SENATOR HATCH: Okay. But are you asking 
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for something more from this tribunal here? 

MR. TURLEY: Yes, Senator, and first of 


all -- 


SENATOR HATCH: Then tell us what you are 
asking for. Because you know, I understand the 
arguments, we don't want to be unfair to you and 
certainly not to Judge Porteous . And I above all 
don't want to be unfair to anybody here, but I'm not 
quite getting what you really want us to do here. 

MR. TURLEY: Well, first of all. Senator, 
you were extremely fair during the deposition, I 
want to say that, I think all parties said that. 

And we have no disagreement with the deposition. 

What I'm suggest is the standard rule for cases. 

That -- 

SENATOR HATCH: Again, this is not a 
criminal trial. This is not a criminal court. And 
all those arguments would be good in a criminal 
court in my -- most all of them. X have to say I 
might have a couple I would disagree with. But you 
know, the key here , is for us to get the facts and to 
get the information and to understand what the House 
has concluded here. And to allow you the privilege 
of showing them that they are wrong, if you can. 


MR. TURLEY: Yes, I understand that, 
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SENATOR HATCH: Tell me, what do you want 


from us? 

MR. TURLEY: Well, the four people that we 
were allowed to depose, my expectation is that some 
of this material will come in on both sides. 

SENATOR HATCH: But can't we look at that 


material and read it? 

MR. TURLEY: Since they are appearing I 
have less of a problem with that. Our problem is 
that the House interviewed 70 individuals, 70 
individuals and did 25 depositions where we were 
completely barred from participation. 

SENATOR HATCH: Are you making the 
argument you should be able to interview every one 
of those 70 witnesses? You have a right to do that. 

MR. TURLEY: Well, I would certainly loved 
to, we have tried to interview the witnesses, and 
they refused; some of the House's witnesses have 
refused to speak to us. So we're stuck. It's going 
to be "gotcha" testimony. They're going to hit the 
stand and I'm going to have no idea what they're 
prepare to testify to. But what we're suggesting, I 
think, Senator, is that for those the four that were 
deposed, I have less of a problem with material 
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coming in because it will be in the trial, and we 
will be able to test it. 

My problem is that the House is going to 
be able -- unless this body says you cannot use 
prior records for witnesses that are not going to 
appear at trial, then they have every incentive in 
the world not to call people to trial and to use 
one-sided testimony. 

We could not possibly call 70 individuals 
without eating our time. Basically under the 
current schedule, at most we have two and a half 
days to defend allegations where they are going back 
25 years in pre-Federal conduct. 25 years when he 
was a State judge. 

SENATOR HATCH: You have a right to do 
that, too. I mean, you may not have the same 
authority that the House of Representatives has, but 
you have the right to go in and get all those 70 
people . 

MR. TURLEY: But they can refuse. Very 
few people refuse the FBI and the House when they 
come knocking. When a law professor comes knocking, 
a click is heard on the other end of the phone. 

SENATOR McCASKILL: Mr. Turley, it seems to 
me that your argument is that if you have not had an 
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opportunity to cross-examine the witness, that any 
prior testimony of any witness that you have not had 
an opportunity to cross-examine or depose should not 
be allowed as evidence in the trial . Is that the 
argument that you are making? 

MR. TURLEY: Yes. 

SENATOR McCASKILL: Okay. So what you are 
basically saying is that the United States Senate 
should be looked at as like a jury, because a jury, 
there are certain rules in a criminal courtroom 
about what testimony -- what prior testimony can 
come in and under what circumstances. But this is 
not a jury. 

In fact the Senate serves as both the 
judge and the jury and inherent in the impeachment 
authority is the notion that the Senate is going to 
deliberate with all of the information and give it 
appropriate weight. 

And don't you believe that we are going to 
look at the testimony of these witnesses that have 
been -- I might add that the deposition I sat in on. 

Judge Porteous didn't even use the full time 
allotted to him. And this is against one of the key 
witnesses that says, yes, I am ashamed; I was part 
of the scheme to kick back money to the judge. But 
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yet, the full amount of time was not even utilized. 

We adjourned 15 minutes early in that deposition. 

So I am having a hard time in grasping the 
notion that the Senate should not be allowed to look 
at the same information that the House has looked at 
and allow us to give it appropriate weight based on 
whether or not there has been cross-examination, 
based on its inherent credibility, based on how 
relevant it is, based on how key it is to the 
accusations that have been made to Judge Porteous ' 
conduct . 

It seems to me you want to keep 
information out of the hands of the Senate, because 
you are viewing the Senate more like a jury in a 
criminal trial than the United States Senate in an 
impeachment proceeding. 

MR. TURLEY: What I would respond, 

Senator, is that first of all, if this were a bench 
trial, and I've certainly been in bench trials, I'd 
would make the same motion. Judges all the time 
exclude evidence on the basis -- if this were a 
bench trial, and the House came to a judge and said, 
by the way, we may decide just not to call a bunch 
of witnesses because we would like to rely on the 
grand jury or unadversarial depositions -- 
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SENATOR UDALL : Counselor, isn't the 
argument that you are making here arguments that you 
had should be making at the end after the evidence 
is presented? It seems to me from what Senator 
McCaskill's asking. 

SENATOR McCASKILL: About weight. 

SENATOR UDALL: Yes. We're -- 

SENATOR McCASKILL: It's an argument about 

weight . 

SENATOR UDALL: This is -- after -- the 
arguments you are making, you are asking us to make 
a judgment in advance after not seeing the entire 
case, the presentation that the House counsel makes 
that you make. And after it's all been done, you 
can then make the argument to us that because the 
following happened, these particular pieces of 
evidence in other proceedings shouldn't be looked 
at, but I don't know what really the argument is 
here now at this point in the proceeding. 

I'm still trying to understand, as I think 
or our Chair is trying to understand, what are you 
trying to get at? What are you trying to get us to 
do? And understanding that, we're sitting as the 
Senate in an impeachment as jury and judge in this 
case, and I think you are trying to limit that to a 



1907 


Page 74 

larger extent then there is any precedent for. 

MR. TURLEY: Senator, the way I view 
this -- obviously there is a difference in 
perspective. I actually want the Senate to hear all 
these witnesses. I would love the Senate to hear 
all these witnesses. That's my point. If I was 
given time, if we had a trial where I was allowed to 
call all these witnesses, I would drop this 
objection like a stone. I mean, the problem is, I 
am not going to be able to do that. 

If this rule stands, the way the House 
wants it, they can literally demolish our time by 
simply saying, we are not going to call a whole 
bunch of witnesses, we are going to use their 
testimony, so in a two and a half-day period, I 
would not only have to put on a case in chief, I 
would have to bring in as many as 70 witnesses to 
get them to admit that they said something untrue. 

Now if I was given the time, if I was 
given like a normal trial, if I was told you are 
going to bring in any one of these relevant 
witnesses; any one they want to use, you can call; I 
have no problem. But the problem is logistics. You 
are not going to get the whole story, because there 
is no way on God's green earth that I will be able 
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in that period of time to handle 70 witnesses who 
aren't appearing. 

And that's our objection. All we were 
saying is, if you want to use the evidence, call the 
witness. If the witness is there, we have less 
trouble with using the evidence from the record. 

SENATOR McCASKILL: Well, then perhaps the 
argument you need to be thinking about, Mr. Turley, 
is at the point in time that we are in the trial, as 
you indicated earlier, there is no decision made at 
this point how long the trial 'is going to be. And 
if you believe that evidence has come in that could 
be rebutted, if you have the opportunity, then I 
think that at that point in time that would be a 
point that you would come to this committee and say, 
you have received this evidence in this document; we 
have reason to believe that we can rebut that. We 
would like an opportunity to call that witness and 
rebut that. 

And I think that -- and the other thing 
that is going on here is we want as much as possible 
in this record to encourage stipulations. There is 
a lot of stipulations that the two of you can do on 
facts that would streamline this considerably. And 
This is a very important matter and we all take it 
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very seriously. 

We all understand -- you know, we all 
understand the importance of an impeachment trial in 
the United States Senate. But it's also important 
that everyone around this table have the opportunity 
to do the other work that they are called here to 
do, and there is a lot of that important work, also. 

So I think that one of the reasons a more 
expansive view may be argued for is that if all of 
it is going to come in, and we are allowed to give 
it appropriate weight, and we are going to listen to 
the arguments you make about opportunities you want 
to rebut it, it might encourage more stipulations to 
the facts that really aren't in controversy. 

MR. TURLEY: May I respond, Madam Chair? 

SENATOR McCASKILL: Yes, your time's up, 


but you may respond to that. 

SENATOR HATCH: Well, let me make a point. 
We have taken a lot of your last half of your time. 
So I would be for giving him a little more time if 
he needs it . 


SENATOR McCASKILL: Sure. 

SENATOR HATCH: Okay. 

MR. TURLEY: Thank you very much, Senator. 
What I would respond is that it is true 
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that you've held in abeyance the question of the 
time for the trial. The problem is that the -- we 
have already passed the date for the specification 
of witnesses. 

The House gave us a preliminary list of 
roughly, like 17 witnesses. The problem with the 
argument of the House is they're saying, we are 
going to call these witnesses, potentially, but they 
are also saying, and by the way, we may be 
indirectly calling any witnesses behind this 
curtain. There is 70 witnesses behind this curtain, 
and when we get to trial we are going to pull back 
the curtain and we are going to say, now we are 
going to introduce all this evidence of this person 
who talked with us before. 

There is no way for us to prepare for that 
under this rule. Mr. Schiff just said when he was 
asked, do you intend to bring in the grand jury or 
the Fifth Circuit? He says, I don't want to say 
absolutely one way or the other. 

What that does for me is I have absolutely 
no ability to prepare. We just put in witness 
lists. I think we have a wonderful witness list to 
rebut their witness list, but now they are saying, 
except for the people behind the curtain. 
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And by the time they have those people 
come out indirectly through the transcript, will be 
the first time I know about it. And it will be 
"gotcha” testimony, which is something we have not 
seen in the Federal courts for decades. And that's 
my basis for my objections. 

SENATOR McCASKILL: But you've read all 
these documents, you know what's in them. 

MR. TURLEY: Well, we're still fighting 
over some discovery, but it's true, we have read 
those documents, but -- 

SENATOR McCASKILL: So this is not behind 
the curtain; it's part of your preparation. This is 
no different -- I mean, we keep going back and 
forth, but if all of us, our point of reference are 
trials we have participated in. I was required as a 
prosecutor to make sure the defense knew all of the 
potential evidence I might present, but that didn't 
mean I was going to present it all. 

You have all the documents. It’s not as 
if you don't have the information, and if there's 
the information in those documents you are concerned 
about, you had have an adequate opportunity to 
address that. 


MR. TURLEY: Well, I would say. Senator, 
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that when you were a prosecutor, you had to have a 
finite list of actual testimony. You would have 
never get been able to get this type of testimony 
coming out of the record. 

The problem is yeah, I know what this 
record says. But what the rule would allow them to 
do is to go to the Senate and say you know, here's 
three dozen people that we are not going to call, 
and we're just going to read what they said in 
one-sided depositions. 

I can't even call them at this point. I 
don't know who they are going to be citing that. I 
don't have the ability to call them, because they 
haven't told me, so we couldn't put them on the 
list. But even if I did, that would be a list of 70 
people . 

And so yes, we know what’s in the record, 
we just don't know what direct testimony is going to 
be brought out of that record, and thrown into this 
trial and then it would be too late for us to do 
anything about it. 

SENATOR McCASKILL: I think we understand 
your point. 

MR. TURLEY: Thank you. 

SENATOR McCASKILL: Congressman Schiff? 
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REBUTTAL ARGUMENT OF CONGRESSMAN SCHIFF 
ON BEHALF OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 
CONGRESSMAN SCHIFF: Senators, I have a 
very few additional remarks and I am happy to 
entertain any questions you have. Just a couple of 
comments. And that is, I think a lot of this will 
be resolved I hope by our efforts to stipulate 
uncontested facts. 

The problem with excluding all the prior 
record is there is no incentive for the opposing 
counsel to stipulate to anything. They'll simply 
say call them; call them all. Call the custodians 
of the records. Call the people necessary to lay 
the foundation for the curatorships . Call all these 
people. I don't think it's the interest of the 
Senate or called for by any considerations of 
fairness . 

I think that the gravamen of what is at 
issue here, and many of you have alluded to this, 
was best summarized by Professor Black, Yale 
Professor Black, in the Nixon -- Judge Nixon 
impeachment case when an analogous issue came up. 

And the Senate committee cited this in their report 
in allowing in prior testimony. Quote, "both" -- 



1914 


Page 81 

this is Professor Black -- "both the House and 
Senate ought to hear and consider all evidence which 
seems relevant without regard to technical rules. 
Senators are in any case continually exposed to 
hearsay evidence. They cannot be sequestered and 
kept away from newspapers like a jury. If they 
cannot be trusted to weigh evidence, appropriately 
discounting for the other factors of unreliability 
that have led to our keeping some evidence away from 
juries, they are not in any way up to the job, and 
rules of evidence will not help." 

We have every confidence that the Senate 
can weigh the evidence, give it what weight it 
deserves. If there is a witness we don't call, we 
don't call them at our peril. And you may decide we 
are not going to credit that. You had an 
opportunity to call them; you didn't do it and we 
will give that very little or no weight. 

All of the central witnesses in this case 
are going to be called. I don't think there is any 
point in calling superfluous witnesses or witnesses 
that don't have contested testimony; and by 
admitting the prior record you give yourselves all 
the information to credit or discredit as you 


choose . 
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SENATOR McCASKILL: Mr. Schiff, would you 
agree that some of the Fifth Circuit and some of the 
House proceedings are in fact irrelevant to the 
articles that have been brought? 

CONGRESSMAN SCHIFF: There is a subset of 
issues that were brought before the Fifth Circuit 
that are not pertinent. I don't know whether there 
is anything in the House proceedings that is not 
pertinent. But there are -- and certainly we have 
no intention of relying on evidence or introducing 
facts that are wholly irrelevant to the articles; 
and if we were to try, the Senate could call us on 
it and say, you know. Counsel, why are you pursuing 
that line of questioning or trying to introduce 
testimony that has no bearing on the articles? 

SENATOR McCASKILL: I guess I am getting at 
the fact that the precedent could be abused. The 
precedent is that everything comes in and the Senate 
weighs the evidence accordingly. 

On the other hand, the same arguments I 
make about encouraging stipulations for the 
efficiency and effectiveness of this trial also go 
to the notion that we would be hopeful that you 
would only seek to admit that which is relevant, and 
that which matters and makes a difference in terms 
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of the articles that have been brought. 

If you try to admit the kitchen sink, I 
think it certainly gives more weight to the argument 
that Mr. Turley is making, that he maybe feels like 
he is boxing shadows because he is not sure what is 
coming in and what is coming out. So I would 

at least hope that you would apply the test of 
relevancy to those materials that you are trying to 
admit in front of the Senate. 

And we obviously will consider this motion 
along with the other motions we are hearing today 
when we deliberate later. Eut I think that what we 
are really talking about here is not just 
fundamental fairness, but making sure that we are 
not -- the staff behind us and all of us, are not 
going through reams and reams of materials, because 
we have not been privy to all of it. And I think we 
would all feel obligated if we admitted everything 
to read everything, even if some of it turned out to 
be completely irrelevant. 


CONGRESSMAN SCHIFF: Madam Chair, it is 
every bit our intention and expectation that we are 
only going seek to highlight evidence that is very 
pertinent to the articles. We don't want to waste 
your time; we don't want to waste our time. And 
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ultimately you have the hammer. If we seek to 
introduce something you don't think is relevant, you 
are going to give it no weight whatsoever. And if 
counsel says we need more time because we want 
access to this witness or we are going to call this 
witness, you can make the judgment: You know, we 
are going to exclude that evidence, or you can make 
the judgment, we are going to give the defense more 
time . 

You will ultimately have the hammer on all 
these determinations. We had that very much in mind 
and we don't seek to waste any of your time. 

SENATOR UDALL: Mr. Schiff, how do you 
answer the argument that Mr. Turley made about the 
witnesses behind the curtain, and all of the things 
that he seemed to refer to there? 

CONGRESSMAN SCHIFF: Senator, as I think 
the Chair pointed out, there really are no witnesses 
behind the curtain. And when counsel talks about 70 
witnesses, we are not talking about 70 depositions. 

There have been relatively few depositions. There 
may have been 70 witnesses interviewed in their 
entirety . 

Counsel, of course, can call any of those 
people, based on the documents that it already has. 
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If we choose to call them they can cross-examine 
them. If we choose not to call them and they have 
an issue with a prior statement that we rely upon, 
they can call them, or they can urge than you not 
consider the evidence. 

So as far as I can see. Not only is there 
no intention to sandbag counsel; there is no way to 
sandbag counsel because ultimately you will decide 
whether to grant them more time if they need it, or 
whether to credit or discredit any prior evidence. 

But they are well aware of the universe of both 
documents and witnesses here. There are no 
surprises except what the defense will ultimately 
offer in terms of its case. 

SENATOR WHITEHOUSE: And, of course, it's 
clear to you as the prosecutor who will be 
presenting the case that trying to present to us 
core evidence that is not subject to 

cross-examination would be viewed with considerable 
disfavor and you will be making your decisions as 
the prosecutor around that obvious disfavor. 

CONGRESSMAN SCHIFF: Absolutely, Senator, 
and that's why I say, if we make a decision to rely 
on the written record rather than call a witness, we 
do so at our peril. If you decide that is a witness 
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that should have been called, you can say, we are 
not going to consider that evidence, or conversely, 
you can decide, we are going to allow the defense to 
call that witness and have extra time to do it, but 
absolutely. Senator, we will take full 
responsibility for those that we call and those that 
we don't, and being very judicious with your time. 

SENATOR McCASKILL: Well, thank you, 
Congressman. 

CONGRESSMAN SCHIFF: Thank you, Madam 

Chair . 

SENATOR McCASKILL: We will now move to 
the third and final motion that we're going to hear 
today, and that is the motion concerning immunized 
testimony, and once again, the House managers will 
present . 

How much time would you like to reserve 
for your rebuttal, Congressman? 

CONGRESSMAN GOODLATTE: Chairman 
McCaskill, I would like to have the clock set at 15 
minutes and reserve the -- 

SENATOR McCASKILL: The final 5, okay. 

ORAL ARGUMENT OF CONGRESSMAN GOODLATTE 

ON BEHALF OF THE UNITED STATES 


HOUSE OF REPRESENTATIVES 
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CONGRESSMAN GOODLATTE : And I am Bob 
Goodlatte, a Member of the House from Virginia, and 
a member of the impeachment managers. And Madam 
Chairman and Ranking Member Hatch and Senators of 
the committee, both parties filed motions on this 
issue. Judge Porteous filed a motion to exclude his 
own prior testimony from being admitted, and we 
filed a motion to admit his prior immunized 
testimony before the Fifth Circuit Special 
Investigatory Committee. It was determined that we 
would be the moving party. 

It is particularly relevant that the 
articles of impeachment against him contain 
substantial issues related to his testimony before 
the Fifth Circuit, and should be admitted as 
evidence in this proceeding. In fact, that is, I 
think, the key argument that I would make to the 
committee, that his testimony is particularly 
relevant to the articles of impeachment related to 
his admitting receiving cash from Creely and Amato; 
his admitting that these transactions occasionally 
followed his assignments of curatorships to Creely, 
though he claims these transactions were not linked. 

He further testified that he received an 
envelope containing approximately $2,000 in cash 
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from Attorney Amato when the Liljeberg case was 
pending. All of this was testimony before the Fifth 
Circuit Special Counsel. And he admitted that a 
casino marker is a form of debt. That is 
particularly relevant to the bankruptcy charge. 

The circumstances behind his testimony 
before the Fifth Circuit are particularly reliable, 
consisting of statements under oath, soberly given 
before Federal judges in a judicial forum taken down 
by a court reporter. 

The exclusion of this evidence would 
undermine the ability of the Senate to render a true 
verdict in two ways. First, as noted, it would 
deprive the Senate of powerful, relevant evidence. 

In fact, it may prove to be the most relevant 
evidence in this case. And it is audacious for 
Judge Porteous to suggest that this Senate should 
deprive itself of the opportunity to consider 
evidence that came out of his own mouth. 

And it would be particularly ironic, I 
would think, that considering that one of the 
articles of impeachment, article 4, passed by the 
House of Representatives unanimously alleges that 
Judge Porteous concealed relevant information from 
the Senate in connection with his confirmation to 
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become a Federal judge. 

And I don't believe that it would be at 
all appropriate for the Senate to now decline to 
consider relevant information in its decision 
whether Judge Porteous should remain a Federal 
judge. Just as the Senate would consider prior 
testimony of a nominee before the Senate Judiciary 
Committee in the confirmation process, the Senate 
should logically consider prior testimony of an 
incumbent in the impeachment process as well. 

We would note that in our prior -- in our 
pleading, prior testimony of Judge Clayburn was 
introduced against him in his impeachment 
proceeding, and I would argue that this evidence is 
particularly relevant, particularly important, and 
should be considered by the Senate. You are a fact 
gathering body to determine exactly what took place, 
and whether those actions rise to the level of 
impeachable offenses. And you should avail yourself 
of all the evidence, but most particularly, evidence 
related to Judge Porteous ' s own sworn testimony. 

Now, I'm not going to go into all of the 
arguments. In fact, I can't anticipate all the 
arguments that the judge's counsel will raise here, 
but I do want to dwell on two of those points in 
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particular. And those are, first, that no basis 
exists for the Senate to decline to consider this 
evidence. There is, first of all, the analogy that 
they draw with a criminal case has already been well 
discussed here today. 

In fact, you have already issued one order 
in this case signed by all 12 of you that indicates 
that this is not a criminal proceeding, and it is 
very clear in the Constitution that impeachment is 
separate from the criminal process. Judgment in 
cases of impeachment shall not extend further than 
to remove from office and disqualification to hold 
and enjoy any office of honor, trust or profit under 
the United States, but the party convicted shall 
nevertheless be liable and subject to indictment, 
trial, judgment, and punishment according to law. 

When Judge Porteous was given immunity for 
his testimony before the Fifth Circuit, that is the 
purpose for which it was given. That was a judicial 
disciplinary process. The judiciary has a limited 
number of actions that it can take in terms of 
disciplining a judge. 

One is to suspend their ability to sit on 
the bench, which was done in this case. But 
another, of course, is to refer the case to the 
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United States House of Representatives for 
consideration of impeachment. And that indeed was 
done in this case. It would, I think, be something 
that they certainly never intended to take away that 
opportunity to use the judge's own testimony before 
them in considering -- 

SENATOR KLOBUCHAR: But Counsel, was it 
clear during -- when he was given the immunity, 
isn't there something on the record about it, that 
it was immunity from criminal prosecution -- 
CONGRESSMAN GOODLATTE: Yes. 

SENATOR KLOBUCHAR: -- and that it was not 
stated that it was immunity from impeachment? 

CONGRESSMAN GOODLATTE: Well, I believe it 
was. First of all, the rules of the Ninth -- of the 
Judicial Council of the United States state very 
specifically, that in proceedings for judicial 
misbehavior, judges shall testify in those 
proceedings . 

Secondly, he was notified of the fact that 
he was being called to testify four months in 
advance. So the idea that he was not afforded due 
process here, I think is very flawed, both in terms 
of the fact that he was given something in addition 
by the three- judge panel, immunity against criminal 
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prosecution that is simply not something that they 
are required to do in order to compel him to 
testify. The rules compel him to testify, it was 
not in exchange for immunity that he was given the 
opportunity to testify. 

Secondly, this argument was reviewed up 
through the process. The decision of the special 
panel was reviewed by the entire Fifth Circuit, and 
they then referred it to the Judicial Conference of 
the United States presided over by the Chief 
‘Justice. And in doing so, they then reviewed the 
issue of due process, and found that there was no 
violation of due process rights of Judge Porteous 
going through that process. 

And if you think about that, these are all 
Federal judges at various levels who not only 
understand due process as well as anybody, but also 
are making a decision perhaps against their own 
interest, because they could some day be in a 
position like Judge Porteous is where this issue 
could come up. 

And they did not find that his -- use of 
this testimony was in any way to be excluded from 
this process. In fact, when the case was sent to 
the House of Representatives, the immunized 
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testimony of Judge Porteous before the Fifth Circuit 
was included in the documents that were delivered to 
Speaker Pelosi. 

SENATOR WHITEHOUSE: Counselor, would the 
immunized testimony of the judge be admissible in a 
civil proceeding under the order? 

CONGRESSMAN GOODLATTE : Well, I would 
argue that in this case, this is neither a criminal 
nor a civil proceeding. 

SENATOR WHITEHOUSE: But answer my 
question about a civil proceeding. 

CONGRESSMAN GOODLATTE: Well, I would 
argue that it would be admissible. In Mr. Turley's 
argument, he says, oh, it should be excluded because 
in certain -- in one case, these due process rights 
were afforded because it affected an individual's 
property. But I find that argument to be the least 
compelling of their arguments, because this is not 
Judge Porteous ' s property, this is an office of the 
nation, of the people of the United States. And the 
decision that you have does not relate to either 
anything in a criminal proceeding or in a civil 
proceeding that you could impose. 

You can't incarcerate him, take away his 
liberty, you can't fine him, you can't impose 
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community service or probation. Or in a civil 
proceeding, you can't enjoin him from any particular 
actions. You can't fine him with civil penalties. 

You cannot order restitution to anybody that he may 
have wronged in this process. 

So this is not a civil proceeding or a 
criminal proceeding, this is a very unique 
proceeding under the Constitution, and you should 
avail yourselves of all of the evidence that is 
available to you, but most importantly, the evidence 
that comes right from the judge himself. The 
immunity that he was granted was clearly for 
criminal prosecution. 

If you have the wording of that, you 
should be aware that it is a very brief statement. 

There is no doubt that a Federal district court 
judge could easily understand, and that it was 
limited to criminal prosecution. 

SENATOR SHAHEEN : So, Congressman, let me 
just -- to be clear, in response to Senator 
Klobuchar's question, he was made to understand that 
he was immunized from criminal prosecution, but the 
issue of whether he would be given immunity from 
impeachment was never discussed, it was never 
specifically pointed out to him? 
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CONGRESSMAN GOODLATTE : It was made very 
clear that he was immunized from criminal 
prosecution. Whether there was -- 

SENATOR KLOBUCHAR: And that the court 
couldn't give immunity from impeachment. 

SENATOR McCASKILL: Obviously. 

SENATOR KLOBUCHAR: But there wasn't any 
discussion about not using it in this proceeding. 

CONGRESSMAN GOODLATTE: I am not aware of 
any such discussion where he would be given any 
assurance that this was anything other than the 
normal use for immunity being granted, and that is 
against criminal prosecution. 

SENATOR McCASKILL: And this was in a 
disciplinary proceeding within the judicial branch. 

CONGRESSMAN GOODLATTE: That’s correct. 

And the rules of that proceeding require that he 
testify . 

SENATOR McCASKILL: Right. And for the 
members of the committee, if you want to review the 
language of the immunity that was given to him, it 
is behind the green tab, for the immunized testimony 
provision. And it is behind tab number 8, and the 
language is set forth there on the first page behind 
tab 8, the language of the immunization that he was 
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given. And it's very clear, against him in any 
criminal case except in a prosecution for perjury, 
making false statement, or failure to comply with 
this order. 

SENATOR RISCH: Madam Chair, even if the 
-- that panel had attempted to, or purported to give 
that sort of immunity on behalf of this body, I 
don't see how -- I don't know what we are arguing 
about here. I mean, even if it said that, I don't 
think there is anybody here that would argue that 
the Constitution wouldn't allow anyone to give 
immunity that only this body could give. 

CONGRESSMAN GOODLATTE : Senator Risch, I 
think that's a very good point. And think about 
this, if the Senate Judiciary Committee were hearing 
testimony regarding qualifications of somebody to be 
confirmed to a judicial appointment, and it came up 
that there had been prior immunized testimony about 
something he had been involved with, would the 
Senate forego the opportunity to consider that to 
determine whether he was fit to be placed on the 
bench? 

I think that is probably the process and 
proceeding that is most analogous to what you are 
doing here. You're gathering information to make a 
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determination whether he is fit to remain on the 
bench. And in doing so, you should have available 
to you, and assess the appropriate weight you think 
should be given to it, but have available to you all 
of the evidence that is relevant to the charges that 
he faces. 

SENATOR HATCH: I just have to ask one 
question, because I'm a little confused here. Was 
the immunity granted, did that protect him in the 
state courts as well, or is it just immunity from 
Federal prosecution? 

CONGRESSMAN GOODLATTE: Here is the 
pertinent portion of the order related to the 
immunity . 

"It's ordered in compliance with 18 U.S.C. 
Section 6002, 6003, and pursuant to 28 U.S.C. 

Section 353 that the witness, the Honorable G. 

Thomas Porteous, Jr., shall provide testimony and 
other information as to all matters about which he 
may be interrogated in a proceeding before or 
ancillary to the United States Court of Appeals for 
the Fifth Circuit, and that no testimony or other 
information that he provides under this order, and 
no information directly or indirectly derived from 
such testimony or other order shall be used against 
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him in any criminal case, except in a prosecution 
for perjury, making a false statement, or failure to 
comply with this order." 

SENATOR HATCH: So it appears to me that 
that covered Federal law, but it may not cover 
criminal case in state courts. But just one other 
question -- and I may be wrong in that, but that's 
the way I interpret it -- is the House making the 
blanket argument that the Fifth Amendment right 
against self-incrimination never applies in an 
impeachment proceeding? 

CONGRESSMAN GOODLATTE : I would argue that 
the Senate, just as the rules -- this is an office 
of public trust. And the issue is not whether his 
liberty will be taken away from him or whether he 
will be given a fine. The issue here is whether he 
can continue to hold that office of public trust. 

So both in the sense of prior testimony 
being admitted, and in the sense of compelling Judge 
Porteous to come before the Committee, just like the 
Senate Judiciary would compel a Justice nominee to 
come before the Committee to testify about their 
qualifications for the office, and answer for any 
question that might previously exist, I think the 
Senate has an absolute right to hear all of the 
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facts and to compel Judge Porteous ' s testimony. And 
certainly his prior testimony. 

SENATOR McCASKILL: Thank you. 

Congressman. We will reserve your five minutes for 
rebuttal. Mr. Turley? 

ORAL ARGUMENT OF JONATHAN TURLEY 
ON BEHALF OF JUDGE G. THOMAS PORTEOUS, JR. 

MR. TURLEY: Thank you. Madam Chair. I 
would like to address a few things that the House 
has argued, and to correct what I believe is a 
fundamental misreading of both our argument and also 
the issue involved here. 

Both sides of this case agree that at no 
time in the history of this Republic has the Senate 
ever allowed the introduction of immunized testimony 
against an accused judge. Never. 

And when we talk about a new model of 
impeachment, we talk about the aggregation issue, 
and impeaching judges on pre-Federal conduct. This 
is one of those new issues. And I was concerned 
that this was being brushed over as, you know, 
somehow a triviality. I think the question that 
Senator Hatch asked was the most -- was right on 
point, when he said, are you saying that the Fifth 
Amendment will have no applicability in impeachment 
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proceedings? And the House really didn't answer 
that question. 

The answer is obvious. If you introduce 
immunized testimony in this case, of course it 
won't. Just as with aggregation, from this point 
on, the House will know it can do that. Well, how 
serious is that? It's quite serious. This is also 
the first case where the Senate is being asked to 
remove a Federal judge based on appearances of 
improprieties, he's not accused of kickbacks. The 
witnesses have said that didn't happen. He is not 
accused bribery. He is accused of -- 

SENATOR WHITEHOUSE: Before you get too 
far down this road, let's start with going back to 
Senator Risch's question, which is, I mean, you are 
presuming that the order of immunity actually 
purported to have any effect on a potential 
impeachment proceeding. It says by its terms, in 
any criminal case. Your client is not just a 
lawyer, he's a judge. He's capable of reading and 
understanding something as clear as "in any criminal 
case." Why do we look beyond that, on its face, it 
doesn't apply to an impeachment proceeding? 

MR. TURLEY: Senator, what I would suggest 
is in three parts, if I may. One is when you said 
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he can read it on its face. The way this actually 
happened is he appeared, and Judge Jones gave him an 
immunity order. He did not have counsel at that 
time. And while there's been criticism of my 
previous lead counsel, he stepped in pro bono to try 
to give him counsel, to his credit, and he tried 
very hard. 

SENATOR WHITEHOUSE: But he is a Federal 


j udge . 

MR. TURLEY: Yes, but they gave him an 
immunity order, and did not give him time to even 
read it. They just simply said, this is the order. 

I would like to see any case that anyone has ever 
heard of where someone is given an immunity order 
minutes before they are told to get on the stand and 
start to testify. 

When the House said he was given four 
months' notice. He didn't have four months' notice 
that he would be handed an immunity order right 
there, and said, you're going to testify now. He 
said -- at the time, he said, I want to have some 
time, so I can read this and talk to counsel, and 
the court said, basically, take the stand. 

SENATOR JOHANNS: With that said, isn't 
that a different argument than you are making? 
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Isn't that an argument that somehow this testimony 
was secured under duress or false pretenses or 
something. And you haven't -- that is not how you 
are attacking this; is that correct? 

MR. TURLEY: Senator, that's a very good 
point. I was simply responding to the suggestion 
that he had a chance to read it, but I do believe 
that the issue that you are raising and also that 
Senator Whitehouse was raising is pertinent as well. 
First of all, the immunity grant in this case is 
identical to immunity grants that all of us deal 
with in criminal cases. There is nothing 
particularly unique about it. It's the language you 
have in immunity cases. 

The Supreme Court has said that it is not 
limited to criminal proceedings. That it is 
supposed to be something that would extend to things 
that have a criminal nature. Now, the House said -- 
you know, I find this really remarkable, he is 
treating this as property. He is not treating this 
as property. He is treating this like his life. 

The Supreme Court has said it applies to 
property. This is a lot more serious. We don't 
believe these things happened. We are going to be 
presenting evidence that these allegations are 
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wrong, and the man is defending his life, his 
livelihood, his job, and his reputation. And what 
we said was not that this is property like a '69 
Chevy. We are saying it's more important than 
property . 

Now, the other problem that I have with 
the line of argument is, the question for the Senate 
is not simply whether it can require immunized 
testimony to be introduced, but whether it should. 

And I would submit to you that this is a 
terrible mistake. I will deal with whatever this 
Committee decides, but I have to say that I know the 
Members of this Committee have a lot of members, all 
the members I believe care deeply about this 
institution . 

I would submit to you that this is a 
terrible mistake and that it can cause great 
mischief, because what is going to happen, in my 
view, in the future, is that the House -- you 
combine this immunity issue with the fact that they 
are trying to remove a judge for basically 
appearances of impropriety. 

That is, they are saying that he shouldn't 
have had relationships or accepted gifts from long 
time friends, okay? That is a standard that has 
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never been applied to judges before. And there are 
judges very concerned about it. But under this 
standard, you can have a bait and switch; that is, 
you can have the judge pulled into a proceeding, 
forced to testify, give him immunity and told -- and 
if you read our filing, you will see the statements 
expressly told to him, saying, you know, this is 
going to protect you and your testimony. I know you 
don't like it, but you are going to have to testify. 

If you allow that to happen, it's going to 
happen again, and you are going to have, in my view, 
a terrible convergence of new precedent. 

SENATOR WICKER: Mr. Turley, the judge 
would have been guilty of contempt of court had he 
not taken the stand and answered questions; is that 
correct? 

MR. TURLEY: Yes, he took the stand. 

SENATOR WICKER: But he really had no 
choice in matter, did he? 

MR. TURLEY: That's correct. Senator. 

SENATOR WICKER: Now, let me get back to 
another point you made about the Supreme Court 
saying that the immunity affects other types of 
forums. Would this immunity prevent the information 
from being brought forth in a state court? 
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MR. TURLEY: I actually disagree, that I 
do believe it extends to state courts. I think that 
that's the general thrust of Federal cases. 

SENATOR WICKER: So what other examples 
would there be, other than state court, where the 
immunity would apply? 

MR. TURLEY: Well, what the Court said in 
cases like Lees is you look to see what is criminal 
in nature. And that's a fairly broad category, but 
it is not, I will admit, a well-defined category. 

They look at things that are criminal in the sense 
that they're confiscatory or that they're serious in 
terms of loss of property, loss of job. 

It's the type of thing that you would lose 
if you were convicted of something. And what we've 
said here is that this is far greater than that. 

I mean, this is -- it's far greater not just for the 
accused, but also for this body. That is, if this 
body starts to say that effectively, we can strip 
you of your Fifth Amendment rights by just waiting 
for a previous proceeding. 

And when the House refers, by the way, to 
these earlier cases like Clayburn, that was not 
immunized testimony. There has never been immunized 


testimony introduced. 
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That was testimony at the criminal trial, 
and there was not an objection in some of those 
cases. It came in as testimony that they had 
previously given. The House, I think, admits that 
this is the first time that they're saying we should 
introduce testimony, after an individual was told, 
you will testify, we are giving you immunity, so 
that it can't be used against you, and then use it 
against him for purposes of impeachment. Is it 
technically barred from an impeachment proceeding? 

We can debate that for a long time. 

SENATOR McCASKILL: But there is no 
precedent to bar it. 

MR. TURLEY: No -- 

SENATOR McCASKILL: And it is legally 
obtained evidence. 

MR. TURLEY: No, I agree. 

SENATOR McCASKILL: There is nothing 
illegal in the way that it was obtained. 

MR . TURLEY : I agree . 

SENATOR McCASKILL: There is two different 
issues as to whether or not we compel the testimony 
of Mr. Porteous at the hearing, and whether or not 
we admit his previous testimony that was obtained 
during a judicial proceeding within the judicial 
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branch. And I would be interested for you to talk 
about the unique -- I know you are very aware of the 
unique nature of an impeachment, and what the 
Founders said about the unique nature of an 
impeachment, that it specifically was set out by the 
Founders as something that was not a criminal trial. 

And, you know, I need you to help hone in 
on why a proceeding in another branch that we are 
trying to check obtained within that branch, 
legally, would not be admissible here. And then 
secondly, to hone in on compelling his testimony. 

I assume you would have no problem if 
Judge Porteous took the stand, and we used his 
previous testimony -- it was used to impeach him. I 
assume you have no problem with that. 

MR. TURLEY: Absolutely. 

SENATOR McCASKILL: So the compelled 
testimony can be used to impeach his testimony if he 
takes the stand. 

MR. TURLEY: I think impeachment rules are 
much, much broader. And I think we would have a 
much weaker argument in that sense. And I would 
like to address maybe two parts of your question. 

First of all, your question alluded to the 
unique impeachment aspect. The thrust of our 
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argument is that you shouldn't do this. Whether you 
could do it is really not as important as you 
shouldn't do it. And because it's going to create a 
terrible precedent. And what we are trying to point 
out is that this is the worst case for it, because 
you are looking at a case involving appearance of 
impropriety . 

And so if you Look at the Framers. What 
James Madison said is he said that the impeachment 
clauses were meant to try to guarantee that judges 
do not feel that they are -- I'm paraphrasing -- 
serving at the pleasure of the Senate. That is, it 
was meant to give notice to the judges as a 
defendant to say, you know, you are protected, you 
have life tenure, and the Senate can't just strip 
courts . 

What this case would do in combination 
with the immunity is saying, you can be removed on 
appearance of impropriety. We can even go back 
25 years when you were a state judge, and remove you 
for things you did as a state judge. And on top of 
that, even though you didn't get a criminal trial, 
we could wait until you are pulled into a 
disciplinary proceeding, compelled to testify, and 
then use that testimony against you. 
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What I would suggest is that that is 
exactly what Madison didn't want to happen. Imagine 
if you are a Federal judge reading the result of 
your order, and you that the Senate is proceeding to 
not only deal with pre-Federal conduct going back 
decades, but appearance issues as the basis of 
removal. And on top of that, they have the ability 
to wait for you to be forced to testify in a 
disciplinary matter on something like an appearance, 
and then use your testimony against you. 

What we have said in this case is we may 
put on Judge Porteous at the trial. We haven’t 
decided. To be honest, one of the great limitations 
is time. I have to, and my colleagues have to 
convince you that these allegations are untrue. We 
actually believe we can do that. We have very good 
witnesses lined up. 

If we put Judge Porteous on the stand, it 
will eat a whole day of our time, but we have to 
make that calculus. That is a calculus that is 
often made. What we don't want is for compelled 
testimony to be used both in principle and in 
practice . 

SENATOR KLOBUCHAR: Do you see a 
difference between using the testimony, which I 
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actually think is fine, and I know you don't agree, 
on then us compelling the judge to come before this 
panel. Do you see a difference, like do you think 
you have a stronger argument on the second one? And 
what is the difference? 

MR. TURLEY: Well, Senator, I actually 
think they are both equally strong. I agree with 
you that there are differences. I can't imagine the 
Senate ordering an accused to appear and testify. I 
think that would shock the conscience of the bar, 
and it would shock the conscience of this 
institution. It has never been done before. But I 
also believe the use of immunized testimony in this 
way would equally shock the conscience. 

If the House is ready to present their 
witnesses that our client did something that was 
removable, let them present the witnesses. What the 
House just said is, we want to present it from his 
own mouth. Why shouldn't you hear things from his 
own mouth? Well, that argument would gut the Fifth 
Amendment, why not argue that in all cases? Isn't 
it always better to hear evidence from somebody's 
own mouth? That's the point. 

SENATOR RISCH: Mr. Turley, let me stop 
you just a second, so I can ask you a question. You 
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know, maybe you could direct your argument to the 
fact that we have in front of us an immunity that is 
crystal clear, as Senator Whitehouse pointed out, 
and as he read it to us . 

Assume for a moment that this panel is not 
going to buy into the argument that the English 
language in this particular immunity is so clear 
that a common burglar could have understood it, let 
alone a district judge. Assume for a moment that we 
find that it is crystal clear and it applied only to 
use in a criminal proceeding, not in this 
proceeding . 

Is it your argument that if we find 
against you on that, that we still should not allow 
this testimony to come in, and if so, how do you 
reach to that conclusion? 

MR. TURLEY: Thank you, Senator. That is, 
in fact, our argument, that even if you conclude 
that you can do this, you should not do it. And 
when you say that even a burglar can understand 
this. Judge Porteous understood it, and even their 
witnesses say that he was a brilliant judge. He 
understood it. The question is, what did he 
understand? 


As a criminal defense attorney, I would 



1945 


Page 112 

understand a grant of immunity as defined by the 
Supreme Court in Lees that says it is not limited to 
criminal proceedings. It includes things that are 
criminal in nature. It includes things where your 
property is at stake. I would actually put this 
above any of those earlier cases like Lees. But 
putting aside that argument, the question still 
remains, what does this body do to that standard if 
it starts to force testimony -- immunized testimony 
to be used? 

SENATOR RISCH: Well, i f we find against 
you on that, and determine that this grant of 
immunity does not apply in this, it's gone, it's out 
the window, it's as if it did not exist. In which 
case, all we have is his testimony, forget about any 
immunization. Why shouldn't we be able to use that 
testimony, given those circumstances? 

MR. TURLEY: Well, I would say, Senator, 
that even if you believe that the immunity agreement 
is not binding on the Senate, we talked today 
repeatedly about the question of fairness, that this 
body has always tried to be fair, and that that is 
reflected in the fact that of 14 judicial 
impeachments, you have declined to remove seven of 


those judges. 
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You have, in fact, repeatedly rejected the 
majority of articles presented by the House have 
been rejected. This body has created, in my view, 
an amazing record of fairness. I believe that this 
would be grossly unfair. The question is not 
whether -- 

SENATOR RISCH: Why is it unfair? If he 
got up and told the truth and laid out some facts, 
it seems to me it would be eminently fair to him and 
to us for us to consider his sworn testimony of the 
facts . 

MR. TURLEY: Senator, what I would say is 
that one of the touchstones of our legal system, and 
the legal system that we inherited from England is 
that people should not be forced to give testimony 
against themselves. They should have that choice. 

They should have the choice of taking the stand and 
speaking as to their innocence or guilt. And it 
goes against that very core premise. 

SENATOR WHITEHOUSE: So if he testified in 
a civil case under no immunity whatsoever, you would 
be here making that argument, you'd be saying, no, 
he was giving testimony against himself, you can't 
use it? 


MR. TURLEY: No, Senator, if he gave 
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testimony in a formal proceeding, just like a trial 

SENATOR WHITEHOUSE: And now we're back to 
the immunity. And we're back again to Senator 
Risch's question. You can’t have it both ways. 

MR. TURLEY: I would like to think I am 
not having it both ways, because what I view is one 
proceeding where he did not want to testify and was 
forced to testify, and one where he voluntarily went 
into a court of law, raised his hand, and gave 
testimony. I think there is a material difference, 
and there is a material difference in the law. 

I mean, the Fifth Amendment is not just 
some type of defense trick or precious issue. It's 
a principle. 

SENATOR McCASKILL: What about this, 
you've talked about the precedent and -- what about 
the message it sends to other judges? That all they 
have to do is get an immunity grant in front of a 
judicial proceeding, and then they can rest assured 
that nothing they say would ever be used to impeach 
them? What about that problem with public policy 
and the message that sends to other Federal judges? 

MR. TURLEY: Madam Chair, what I would 
suggest is that it does not send a troubling 
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message, in the sense that the judges would be aware 
that they could be forced to testify in front of a 
judicial proceeding. And they would have to testify 
truthfully. They could still be prosecuted for 
perjury. This is not a get out of jail free card. 

You could be prosecuted for perjury if you lie under 
oath. What I would suggest -- 

SENATOR McCASKILL: Aren't they going to 
run to the judicial proceedings, request immunity, 
and then know they've got a get out of jail free 
card in terms of being impeached by the United 
States Senate? 

MR. TURLEY: I don't know of any judges 
that are going to run to a disciplinary proceeding 
as a whole, but I have to say -- 

SENATOR McCASKILL: If they've engaged in 
conduct that they thought could be impeachable, I 
would see that they would. Couldn't they turn 
themselves in, and say, I want to come in front of 
the disciplinary committee of this circuit, and I 
would like them to give me immunity, because I 
believe that there is something that needs to be 
discussed. And they get immunity and at that point 
in time, based on the precedent that we might set 
here, that that information could never be used by 



1949 


Page 116 


the United States Senate? 

MR. TURLEY: I would submit that this case 
stands for the proposition that it doesn’t protect 
you, in the sense, we are just debating about the 
use of the testimony. They went ahead and impeached 
him. He is still going to stand trial. 

SENATOR McCASKILL: I understand, but it 
would be a way of keeping that -- his testimony out. 
If we don't compel him to testify, and we say that 
his prior testimony in front of the disciplinary 
committee can not be admitted, even though it was 
legally obtained, then haven't we set a precedent, a 
road map, if you will, for future judges to avoid 
what they say in front of the disciplinary committee 
ever being used against them in impeachment? 

MR. TURLEY: I don't see the material 
advantage to that, but what I would say, Senator, is 
that the purpose of giving immunity in those 
proceedings is to say we are not here about 
criminally charging you. What we are here about is 
to find out what you did, and we are going to give 
you immunity. Now -- 


SENATOR McCASKILL: By the way, that's 
what we are here for, too. 


MR. TURLEY: Yes, that's true, but that's 
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not -- that's not something that has happened a 
great deal, but I think that this body is materially 
different from a judicial disciplinary proceeding. 

SENATOR KAUFMAN: How are they different? 

MR. TURLEY: Well, because this body has 
the burden that was given to it by people like James 
Madison . 

SENATOR KAUFMAN: But wasn't -- basically, 
we are facing the same -- do you see any problem 
with forcing him to give immunity for the judicial 
board that he's meeting before, do you see any 
problem with forcing him to testify and giving him 
immunity? 

MR. TURLEY: I personally think that they 
should not force judges to testify. 

SENATOR KAUFMAN: But -- so you would 
argue that that shouldn't happen either. 

MR. TURLEY: Yes, but I don't question 
that they can do that. But the distinction I would 
draw, Senator, is that this body is not like -- the 
disciplinary panel is dealing with a judicial ethics 
code that changes every single year. 

SENATOR KAUFMAN: No, I understand. But 
it's closer to -- it's not a criminal -- I think 
it's closer to that. I generally think it is closer 
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to that than it is to a criminal case. I mean, a 
criminal case, you are getting somebody off the 
street, you are grabbing them, and you're saying, we 
are going to take in and try you. 

In this case, you have somebody who is 
working for you, doing a job, and you are going to 
see whether they are doing the job right. And based 
on that, you’re going to make certain decisions. 

Isn't our job really much closer to that than it is 
to the job of a criminal case? 

MR. TURLEY: Senator, I would say it is 
closer, as Lees indicates, to the types of criminal 
nature proceedings that was described in Lees, but 
there is one big difference, whether we treat it as 
criminal or criminal nature or civil, the cases may 
be analogous, but you are not. You are different. 

You have the added burden given to you by people 
like James Madison who told you, we don't want you 
to change the rules. 

We don't want you to make it so easy to 
strip a court of a judge. And if you add the 
aggregation of claims plus the appearance of 
impropriety basis and you add to that, that you can 
use immunized testimony for the first time in this 
country's history, then you have -- 
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SENATOR KAUFMAN: I have that. But aren't 
we really just like the Fifth Circuit committee, and 
what the Fifth Circuit committee was trying to get 
at, was he engaging in an argument that was -- he 
was engaging in something that was bad, should not 
be done, and isn't that what we are trying to do, 
too? I don't see this as being like a criminal 
case, I see this -- or a civil case. I see this as 
kind of like an employment case, where you have 
somebody working for you, and you are trying to 
figure out whether they are doing a good job or not. 

And you ask them, okay, look, if you want 
to keep your job, you have got to come and testify 
and you got to submit to immunity, or you lose the 
job. And so it seems to me that is very different. 
Because when you first started, I was very concerned 
about the Fifth Amendment thing, but I don't think 
this is anywhere analogous -- not close to that. I 
think it's more a situation where we are is where 
the Fifth Circuit was. 

MR. TURLEY: Well, obviously, I should 
have sat down at the beginning, but what would I 
argue that it's not like an employment case, in the 
sense that -- 


SENATOR KAUFMAN: Excuse me. It's like 
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MR. TURLEY: What I would distinguish is 
that the Fifth Circuit's role and function was 
completed, the Fifth Circuit sanctioned him for an 
appearance of impropriety. He has been punished for 
the appearance of impropriety. He had been punished 
pretty heavily, and he admitted to it. And that was 
the function of it, but what is happening here is 
that same allegation is now being elevated to a 
removable offense. 


SENATOR KAUFMAN: But they made a 
judgment. Their judgment was that he had done 
something wrong. Therefore, the process that they 
used to get there seems to be -- we just have the 
ability to make a higher sanction, but basically 
what we are trying to get at seems to me is very -- 
if not identical, very similar, and I really think 
it's much different than a criminal or civil -- 

SENATOR HATCH: Mr. Turley, let me just 
add to that. The Supreme Court has held that the 
privilege against self-incrimination does not extend 
to consequences of a noncriminal nature, including 
loss of employment. I think that's the Applebaum 
case. Judge Porteous faces only noncriminal 
consequences in this instance, which is limited to 
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loss of his office as a Federal judge. Now, why is 
that not enough to conclude that the privilege 
against self-incrimination does really not apply 
here? 

MR. TURLEY: Senator Hatch, what I would 
suggest is two-fold. One is, we are not talking 
just about a higher sanction. You are not here just 
to impose tougher punishment. 

SENATOR HATCH: Right. 

MR. TURLEY: You are here to impose a 
higher standard, that's the constitutional standard 
with a unique function, and what would I would 
suggest about the view of the noncriminal nature of 
this proceeding -- 

SENATOR HATCH: But in your filings, you 
cite Supreme Court precedent that the Fifth 
Amendment applies in some civil proceedings, you 
cite the Lees cases, for example, which involved a 
civil penalty for violating an act of Congress, and 
in the Boyd case, involved civil forfeiture of a 
person's property. Now, aren't these very different 
than this case, which involves impeachment, where 
the sanctions are not personal, but they are 
official, limited to removal and possible 
disqualification from office. 
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MR. TURLEY: I would say that they are 
different, but I would say that this is more 
serious. What this body is thinking of doing is for 
only the eighth time in the history of this country 
removing a Federal judge and stripping him of his 
Article III powers. 

SENATOR HATCH: We take our obligations 
very seriously here, and especially with regard to 
Federal judges. The House argues that the judicial 
impeachment proceeding is more like a judicial 
disciplinary proceeding than a civil forfeiture 
proceeding. Now, the events that brought us here 
today actually include such a judicial disciplinary 
proceeding before the Fifth Circuit. Now, how is a 
civil forfeiture proceeding a closer analogy to 
judicial impeachment than a judicial disciplinary 
proceeding? 

MR. TURLEY: Well, first of all, what I 
would submit is that if you read the statements of 
James Madison during the Constitutional Convention, 
and if you can imagine putting yourself in 
Philadelphia and telling James Madison, isn't it 
basically like a judicial disciplinary proceeding, I 
expect, if you read his statements, the answer would 


be clear. 
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Judicial disciplinary proceedings deal 
with a whole range of everything from the minute to 
a very serious act of misconduct. And they have 
rules that reflect the fact that they have a broad 
spectrum of issues with different standards. What 
Madison and the Framers repeatedly emphasized is 
they don't want that type of fluidity to apply to 
Federal judges. What I would submit to you, Madam 
Chair, is that I am much more concerned about the 
message going to Federal judges. 

SENATOR HATCH: Our Senate impeachment 
proceedings are very important to us. The Senate 
voted 92-1 to deny Judge Hastings' motion that the 
Fifth Amendment's double jeopardy clause applies to 
impeachment proceedings. Now, are you arguing that 
the Senate should come to a different conclusion 
about the self-incrimination clause than it did with 
regard to the double jeopardy clause? 

MR. TURLEY: Yes, I am, Senator Hatch. 

SENATOR HATCH: That's what -- 

MR. TURLEY: I think the double jeopardy 
clause argument was a bit of a stretch, quite 
frankly. I didn't really see the merits of that 
argument . 

SENATOR HATCH: Well, I agree with that. 
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MR. TURLEY: I should quickly sit down, 
since we're in accord. But I would push it a little 
further, and that is to say that the difference 
between what we are arguing and what they argued is 
we are not just arguing that the Fifth Amendment 
binds you. We are arguing more that the privilege 
underneath the Fifth Amendment -- 

SENATOR HATCH: You're arguing about 
setting a principle that you think would be a bad 
principle . 

MR. TURLEY: Yes, and that principle. 

SENATOR HATCH: You're not really arguing 
that we can't do it. 

MR. TURLEY: Well, we do argue that there 
is a position -- there is a question whether it 
should bind you. As you raised in the question, I 
don't believe the Fifth Amendment is a stranger to 
impeachment proceedings. But what I'm saying is 
that this body should first focus on the principle 
of the privilege that extends way beyond the history 
of this Republic. And I would suggest that that 
principle should motivate the outcome in this 
motion . 

SENATOR McCASKILL: Thank you, Mr. Turley, 
and we will now hear the final rebuttal argument of 
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five minutes from the House manager. 

REBUTTAL ARGUMENT OF CONGRESSMAN GOODLATTE 

ON BEHALF OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 

CONGRESSMAN GOODLATTE: Thank you, Madam 
Chairman. First, let me say that with regard to 
Professor Turley’s first argument that never has 
immunized testimony been admitted in impeachment 
cases before. Well, there is a reason for that. 
Never has it been requested to enter immunized 
impeachment. And I am aware of no impeachment 
process where this was ever even an issue. 

Now, I think it's very important when we 
talk about principles and not establishing bad 
precedent that we honor the Fifth Amendment of the 
United States Constitution as the Fifth Circuit did. 

SENATOR WICKER: Mr. Goodlatte? 

CONGRESSMAN GOODLATTE: Yes, sir. 

SENATOR WICKER: Could we require this 
judge to come forward and testify before these 
proceedings ? 

CONGRESSMAN GOODLATTE: I think you could, 


and I think that -- 


SENATOR WICKER: Do you think that would 


shock the conscience of the nation as Mr. Turley 
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CONGRESSMAN GOODLATTE : No, particularly 
not if you gave him, again, immunity against 
criminal prosecution as the Fifth Amendment 
requires. This is not a criminal proceeding. This 
is a fact-finding activity to determine whether or 
not he should be removed from office. And then to 
make a recommendation to the full Senate which would 
then vote on that. 

And you should have available all of the 
information just as the Fifth Circuit requires in 
their rules. It says all persons who are believed 
to have substantial information will be called at a 
special committee of witnesses, including the 
complainant and the subject judge. The witnesses 
may be questioned by the special committee or its 
counsel . 


The subject judge will be afforded the 
opportunity to cross-exam committee witnesses 
personally or through counsel. That's the rule. 

It's not, you can choose whether or not you want to 
appear. They gave him immunity against criminal 
prosecution. They honored his Fifth Amendment right 
against testifying against himself in a criminal 


matter . 
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SENATOR KLOBUCHAR: Is there precedent, 
though, for us compelling someone. Has this 
happened before, where we have compelled a judge to 
appear before the Senate? 

CONGRESSMAN GOODLATTE : The House has 
argued that both the House and the Senate have the 
right to compel various government witnesses to 
appear before Senate and House bodies. Not in an 
impeachment case like this, but in other cases, 
where the House and Senate have wanted to determine 
information that is of importance to them. And when 
they have done so, they have often granted immunity 
to the individual against criminal prosecution in 
the process of doing so. 

SENATOR KLOBUCHAR: But they haven't 
compelled one of these judges to appear in an 
impeachment hearing like this? 

CONGRESSMAN GOODLATTE: Not that I am 
aware of, Senator Klobuchar, but again, I think that 
it is something that you have an absolute right to 
do. And it certainly should relate to a situation 
where he was extended added benefits, not, you know, 
he was -- this was not a Star Chamber that took 
place at the Fifth Circuit special committee. 


SENATOR KLOBUCHAR: But if we chose not to 
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compel him, let's just say we decided that we didn't 
need that, we had other evidence, it's not like we 
are setting a precedent that we can't. 

CONGRESSMAN GOODLATTE : No, that’s 
correct, but you also should admit this evidence. 

Now, I want to comment on another thing that Senator 
Johanns alluded to earlier. And that is the counsel 
for Judge Porteous keeps referring to this as just a 
case about the appearances of impropriety. And I 
like Senator Johanns and Senator Hatch and number of 
others of you have already sat through hours and 
hours and hours of testimony on this. And this case 
is about far, far more than just the appearance of 
impropriety. I won't go into the evidence today, 
but the evidence will reflect that. 

But if you rule in favor of Judge Porteous 
on excluding his own testimony, depriving yourself 
of some of the most critical evidence here, you will 
also afford the judge the opportunity to refashion 
his arguments. In his testimony before the Fifth 
Circuit, he argued -- he acknowledged that markers 
used in gambling are debts. 

In the argument that they have made before 
this Committee on one of their motions, they have 
begun to argue now that they are not debts . So the 
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fact of the matter is, his full record of his 
testimony should be available to you, to not only 
impeach his testimony, if he does testify, but also 
so that you have the full picture in his voice of 
what took place, and so that he is not allowed in 
this process to recast what he told the Fifth 
Circuit when they did indeed discipline him. 

Now, when they disciplined him, it is not 
as Judge Shirley said, the end of the matter for the 
judiciary. It was sent up to the full Fifth 
Circuit, they then sent it to the Judicial 
Conference of the United States, which reviewed this 
very due process argument, and then forwarded the 
case to the House of Representatives for 
consideration of impeachment. That's the full role 
and that's the full panoply of remedies that the 
judiciary has in dealing with judges that they think 
have gone astray. 

It's not just that he was reprimanded for 
an appearance of impropriety. They thought this 
should come all the way here. And I don't believe 
that when they sent that to the House of 
Representatives, when they delivered that package to 
Speaker Pelosi ' s office that they intended that the 
House could consider this, but the Senate could not. 
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I think that this is something that is very clearly 
within your jurisdiction, and I would urge you to 
admit this prior immunized testimony. And I thank 
you . 

SENATOR McCASKILL: Anyone else? Okay. 

Thank you all very much. Let me make a couple of 
statements here on the record. First, as to this 
final -- we are going to go into a closed session 
now. And that is required by the rules. But I want 
to make sure that before we do that, I want to talk 
about this last motion hearing that we just had. 

You know, the Committee must vote on these immunity 
requests today in order to have it processed before 
the evidentiary hearing in September. 

Having said that, this Committee will only 
act on a formal request in the record by any party. 

The House has indicated in their most recent filing, 
they may seek to call Judge Porteous. However, they 
are not formally requesting immunity for Judge 
Porteous . 

It would appear that Judge Porteous ' s 
counsel wants immunity for Judge Porteous if he 
chooses to testify, even voluntarily, but they are 
not making a formal request of the Committee for 
immunity for Judge Porteous. Without a formal 
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request by either party, the Committee will not vote 
on those matters or make a decision in regard to 
those matters. 

So if either party has a specific request 
they have, they need to make it formally as it 
relates to the granting of immunity or the not 
granting of immunity, as the case may be. But we 
will go ahead and rule today on the motions that are 
in front of us. Let me put the formal information 
in the record. 

I would like to thank all of you for your 
time today and for your presentation. We will not 
issue our rulings today. We will deliberate and 
hopefully decide today. I think it is important 
that we try to get this done, since you all need 
certainty as you plan for the trial in September. 

The rules and practices of the Senate when sitting 
on impeachment trials require that the Senate, and 
in this case, the Committee go into closed session 
for purposes of deliberating on motions. 

Therefore, I do hear a motion under the 
Senate impeachment rule 20, and rule 24, that the 
Committee go into closed session for the purpose of 
deliberation . 


SENATOR KAUFMAN: Thank you. 
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SENATOR McCASKILL: Is there a second? 

If there is not any discussion? If so, all in favor 
say , " Aye . " 

[Chorus of ayes.] 

SENATOR McCASKILL: Opposed, nay? The 
ayes have it, the motion is agreed to. The 
Committee will now continue in closed session. At 
this time, we would request that everyone leave the 
room. We will take a brief break and be back in two 
minutes, while the Capitol Police clear the room. 

[Whereupon, the instant proceedings were 
recessed at 3:35 p.m.] 
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United States Senate 

SENATE IMPEACHMENT 
TRIAL COMMITTEE 


WASHINGTON, DC 20510-6326 


MEMORANDUM FOR THE RECORD 
Wednesday, August 4, 2010 

With due notice, the Committee held a pre-trial motions hearing to receive arguments on several issues. As 
a preliminary matter, the Committee granted Judge Porteous’s outstanding motion to withdraw attorneys Samuel 
Dalton and Remy V. Starns from his defense team. The Committee then heard arguments on the issue of whether the 
aggregation of multiple allegations in a single article of impeachment is unconstitutional. Next, the Committee heard 
arguments on the issue of whether transcripts and records from prior judicial and congressional proceedings should 
be admitted. Finally, the Committee heard arguments on the issue of whether Judge Porteous’s previously 
immunized testimony before the Fifth Circuit Special Investigatory Committee should be admitted. Forty minutes, 
evenly divided between each side, were allocated for the argument of each issue. 

Following the arguments, the full Committee deliberated in closed session on the motions before it. 

It was moved, seconded, and agreed to by ten of the twelve Members present that the Committee deny 
Judge Porteous’s motion to dismiss the articles of impeachment as unconstitutionally aggregated. 

It was moved, seconded, and unanimously agreed to that the Committee grant in part and deny in part the 
House of Representatives motion to admit transcripts and records from prior judicial and congressional proceedings. 
More specifically, the Committee voted to deem admissible any properly designated portions of testimony before 
the Judicial Council of the U.S. Court of Appeals for the Fifth Circuit and the hearings before the House Judiciary 
Committee Task Force on Judicial Impeachment. The Committee voted to deny the admission of any testimony that 
was not subject to cross examination by Judge Porteous, which includes both House Task Force depositions and 
grand jury testimony. 

It was moved, seconded, and agreed to by eleven of the twelve Members present that the Committee admit 
Judge Porteous’s previously immunized testimony for its probative value. 

It was moved, seconded, and unanimously agreed to that the Committee deny the House’s outstanding 
subpoena request for Judge Porteous. The Committee reserved the right to call Judge Porteous as a witness at the 
upcoming evidentiary hearings. 

Finally, the Committee unanimously adopted three resolutions directing the Senate Legal Counsel to apply 
to the United States District Court for the District of Columbia for three immunity orders: one for Rhonda Danos, 
one for Bruce Netterville, and one for Leonard Levenson. The orders will immunize any testimony Danos, 
Netterville or Levenson may give as witnesses before the Committee or the full Senate from use in prosecutions 
other than for perjury, giving a false statement or otherwise failing to comply with 
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court order. 
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United grates Senate 

SENATE 1MPEACHMFNT 
TRIAL COMMITTEE 
WASHING! ON, DC aoSKMiSffi 


DISPOSITION OF PRE-TRIAL MOTIONS 


On August 4, 2QIG, the Committee heard oral argument on the following five pre-trial 
matters: 

(1) Judge Q. Thomas Porteous, Jr.’s Motion to Dismiss the Articles of Impeachment as 
Unconstitutionally Aggregated: or, in the Alternative, to Require Voting on the Specific 
Allegations of Impeachable Conduct; 

(2) The House of Representative's Notice of Intent to Introduce at Trial Judge Porteous’s 
Testimony Before the Fifth Circuit Special Committee; 

(3) Judge G. Thomas Porteous, Jr.’s Motion to Exclude the Use of His Previously 
Immunized Testimony; 

(4) The House of Representative’s Motion to Admit Transcripts and Records from Prior 
Judicial and Congressional Proceedings; and 

(5) Judge G. Thomas Porteous, Jr.’s Motion to Exclude Prior Testimony and Limit the 
Presentation of Testimonial Evidence to Live Witnesses. 

Thereafter, the Committee deliberated in closed session pursuant to Rules XX and XXIV 
of the Rules of Procedure and Practice in the Senate When Sitting on Impeachment Trials 
("Impeachment Rules”). The Committee hereby (1) denies, and declines to refer to the full 
Senate, Judge Porteous’s motion to dismiss; (2) grants the House's request to introduce Judge 
Porteous’s prior immunized testimony; (3) denies Judge Porteous’s motion to exclude the use of 
his immunized testimony; (4) grants in part and denies in part the House’s motion to admit 
transcripts and records from prior proceedings; and (5) grants in part and denies in part Judge 
Porteous’s motion to exclude testimony from prior proceedings. These rulings are made 
pursuant to Impeachment Rule XI, which states that the Committee proceedings are “subject to 
the right of the Senate to determine competency, relevancy and materiality ... hut nothing herein 
shall prevent the Senate from sending for any witness and hearing his testimony in open Senate, 
or by order of the Senate having the entire trial in open Senate.” 1 

MCKGgQUND 

Impeachment trial proceedings in general, and disposition of these motions in particular, 
involve some important considerations. First, the purpose, design, and operation of the 
impeachment trial process differ in fundamental respects from the criminal trial process. Our 


Rules of Procedure and Practice in the Senate When Sitting on Impeachment Trials. Rule XI. 
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nation’s founders saw impeachment “as a legislative rather than judicial process .” 2 As 
Alexander Hamilton stated, impeachable offenses “proceed from . . . the abuse or violation of 
some public trust. They are of a nature which may with peculiar propriety be denominated 
POLITICAL, as they relate chiefly to injuries done immediately to the society itself .” 3 

To that end, the Constitutional Convention rejected proposals providing for impeachment 
and removal of public officials by the judiciary, choosing instead to give the sole power to 
impeach and to try impeachments, respectively, to the House and the Senate . 4 The 
Constitution’s text reflects this purpose in several ways. It excludes familiar hallmarks of 
criminal proceedings such as trial by jury , 5 a unanimous verdict requirement for conviction , 6 and 
the possibility of a presidential pardon . 7 * It limits both the persons who may be impeached” and 
the possible sanctions upon conviction , 9 10 and it expressly provides that an impeached officer may 
be indicted and tried in a separate criminal proceeding. 0 In short, “the Framers did not intend to 
obligate the Senate to replicate all features of a judicial trial .” 11 Because of the limited nature of 
impeachment, the Senate historically has never utilized all of the legal strictures of a criminal 
trial. 

Second, Impeachment Rule XI authorizes the Committee only to “receive evidence and 
take testimony .” 12 As such, only the full Senate may grant a dispositive motion such as a motion 
to dismiss. The Committee, therefore, lacks jurisdiction to grant a motion to dismiss and may 
only deny or refer such a motion to the full Senate for consideration. 


2 Jonathan Turley, Senate Trials and Factional Disputes: Impeachment as a Madisonian Device, 49 Duke L.J. I, 
145 (1999). See also id. at 42 (noting that Constitutional Convention delegates “saw impeachment trials as a 
continuation of the political process when a public decision of retention (rather than election) is required”); Michael 
J. Gerhardt, The Federal Impeachment Process: A Constitutional A Historical Analyst II (2000) (stating that 
Convention delegates saw impeachment as “an unusual political mechanism for disciplining and removing a special 
set of federal officials for certain kinds of misconduct”). 

The Federalist Papers No. 65, at 439 (Alexander Hamilton) (Jacob E. Cooke ed v , 1961). See also Joseph Story, A 
Familiar Exposition of the Constitution of the United States 1 13 (Rcgnery Gateway 1986) (1840) (“The offences to 
be tried are generally of a political character, such as a court oflaw is not ordinarity accustomed to examine, and 
such as its common functions exclude.”); Michael J. Gerhardt, supra note 2, at 104 (“[TJhe framers and ratifiers 
seemed to have shared a common understanding of impeachment as a political proceeding and impeachable offenses 
as political crimes.”). 

4 U.S. Const, art. I, §§ 2, 3. 

5 Id, art. Ill, § 2 (“The Trial of all Crimes, except in Cases of Impeachment; shall be by Jury”). 

6 ld s art. I, § 3 (“And no Person shall be convicted without the Concurrence of two thirds of the Members present.”). 

7 Id , art. II, § 2 (“[H]e shall have Power to grant Reprieves and Pardons for Offences against the United States, 

except in Cases of Impeachment”). 

1 id., art. II, § 4 (limiting impeachment to the “President, Vice President and all civil Officers of the United States”). 
g Id., art. I, § 3 (“Judgment in Cases of Impeachment shall not extend further than to removal from Office, and 
disqualification to hold and enjoy any Office of honor. Trust or Profit under the United States.”). 

10 id. (“(Bjut the Party convicted shall nevertheless shall be liable and subject to Indictment, Trial, Judgment and 
Punishment, according to the Law.”). 

!1 Report of the Committee on Rules and Administration, Procedure for the Impeachment Trial of U S, District 
Judge Alcee L. Hastings in the United States Senate, S. Rpt. 101 *1, at 14 (1989). 

12 See S. Res. 458, lllth Cong., 2d sess. (2010); Rules of Procedure and Practice When Sitting on Impeachment 
Trials, Rule XI. 
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MOTION TO DISMISS ARTICLES AS UNCONSTITUTIONALLY AGGREGATED 

On March 4, 2010, the House unanimously voted to adopt four Articles oflmpeachment 
against Judge Porteous. IJ Judge Porteous moves to dismiss each Article as unconstitutionally 
aggregating multiple acts. 

Judge Porteous argues that the Articles, as drafted, violate the constitutional requirements 
that two-thirds of the Senate agree on whether he should be convicted of an impeachable offense 
in two ways. First, he contends that alleging multiple acts in a single article allows two-thirds of 
Senators to convict on that article even though less than two-thirds of Senators agree that any 
individual act is impeachable. Second, he argues that permitting votes on aggregated articles 
allows Senators to find that the aggregation of the acts, but none of the individual acts 
themselves, is impeachable. The House opposes Judge Porteous’s motion on the basis that the 
aggregation of allegations does not violate the Constitution, which grants the House substantial 
discretion in drafting and framing articles of impeachment, and that each Article describes a 
single scheme or course of conduct supporting removal from office. 

The Committee’s decision to deny without referral to the full Senate Judge Portcous’s 
motion is consistent with Senate impeachment trial precedent. Judge Porteous points to the 
impeachment trials of Judges Robert W. Archbald and Halsted L. Ritter to argue that some 
Senators have disfavored the use of aggregated articles of impeachment. This, however, was not 
the adopted view in cither instance as both judges were convicted on the aggregated articles. 14 

More recently, during the Senate vote on the Articles of Impeachment against Judge 
Alcee L. Hastings, a parliamentary inquiry was made asking, “To find Guilty on this article, does 
one have to agree with each for the four allegations?” The President Pro Tempore of the Senate 
responded, 

This is for each Senator to determine in his own mind and in his own conscience 
and in accordance with his oath that he will do impartial justice under the 
Constitution and law. It is the Chair’s opinion, if the Senator in his own 
conscience and based on the facts as he understands them determines that, on any 
one of the paragraphs. Judge Alcee L. Hastings has undermined confidence in the 
integrity and impartiality of the judiciary and betrayed the trust of the people of 
the United States, he should vote accordingly. 15 

In declining to refer this motion to the full Senate, this Committee also looks to the 
impeachment of Judge Walter L. Nixon, Jr. There, Judge Nixon similarly moved to dismiss an 
impeachment article based on the aggregation of multiple allegations. The Nixon committee 
declined to refer the motion for two reasons. First, it recognized that the House has substantial 
discretion in drafting articles of impeachment. 16 Second, the Nixon committee evaluated the 
article challenged in its proceeding based on whether it (1) gave fair notice of the contours of the 
charges against the judge and (2) contained an intelligible, essential accusation, thus providing a 


” H R. Res. 1031, tilth Cong., 2d Sess. (2010). 

14 See generally Impeachment Trial of Halsted L. Ritter, 80 Cong. Rec. 5 ( 1936); Impeachment Trial of Robert W. 
Archbald, in 49 Cong. Rec. 1-2 (1912-1913). 

15 Proceedings of the U.S. Senate in the impeachment Trial of Alcee I.. Hastings, S. Doc. 101-18, at 702 (1989) 
Thereinafter '‘Hastings Proceedings”]. 

6 Report of the Senate Impeachment Trial Committee on the Articles Against Judge Walter L. Nixon, Jr., S. Doc. 
101-247, pt. 1, at 322 (1989) [hereinafter “Nixon Report”). 
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fair basis for conducting the evidentiary proceedings. 17 The Committee adopts this standard 
because it is persuasive and not in conflict with the Constitution. 

Each of the four Articles against Judge Porteous meets the Nixon standard. Article I 
alleges judicial misconduct and intentionally misleading statements related to his financial 
relationship with attorneys Jacob Amato, Jr. and Robert Creely. Article II alleges a corrupt 
scheme with Louis and Lori Marcotte, the owners of a bail bond business. Article III alleges 
material false statements and representations under penalty of peijury in Judge Porteous’s 
personal bankruptcy filing. Finally, Article IV alleges material false statements made to obtain 
Judge Porteous’s appointment to the federal bench. The Committee concludes that each Article 
provides Judge Porteous with fair notice of the contours of the charges against him and makes 
clear, intelligible allegations. As such, each Article constitutes a fair basis for conducting the 
evidentiary proceedings. 

Furthermore, the Impeachment Rules do not permit Judge Porteous’s suggestion that the 
Senate vote separately on the individual impeachable allegations within each Article. 
Impeachment Rule XXIII states that an article of impeachment “shall not be divisible for the 
purpose of voting thereon at any time during the trial.” 8 Consequently, the Committee denies 
Judge Porteous’s motion to dismiss and declines to refer it to the full Senate. 

USE OF JUDGE PORTEOUS’S PRIOR IMMUNIZED TESTIMONY 

On October 29, 2007, Judge Porteous gave testimony, under immunity, before the Special 
Investigatory Committee of the Judicial Council of the U.S. Court of Appeals for the Fifth 
Circuit (the “Fifth Circuit”) regarding allegations of judicial misconduct. The order compelling 
and immunizing his testimony, signed by Chief Judge Edith H. Jones, stated that “no testimony 
or other information that Judge Porteous provides under this order and no information directly or 
indirectly derived from such testimony or other information shall be used against him in any 
criminal case, except in a prosecution for perjury, making a false statement, or failure to comply 
with this order.” The House used Judge Porteous’s testimony in its impeachment proceedings 
and intends to use the testimony in the Committee’s evidentiary hearings. Judge Porteous moves 
to exclude this immunized testimony from use before the Senate. 19 

The use of prior immunized testimony of an impeached officer in an impeachment trial is 
an issue of first impression for the Senate. The parties raise two issues regarding the use of 
immunized testimony: (1) whether the Fifth Amendment guarantee that no person "shall be 
compelled in any criminal case to be a witness against himself’ precludes the use of Judge 
Porteous’s immunized testimony as evidence in impeachment trial proceedings; and, if not, (2) 
whether compelling prudential reasons nonetheless justify excluding the immunized testimony. 

The Committee concludes that Judge Porteous’s impeachment trial is not a “criminal 
case,” and therefore, the use of his prior immunized testimony is not barred by either the Fifth 


IT Nixon Report, supra note 16. 

18 Rules of Procedure and Practice in the Senate When Sitting on Impeachmenl Trials, Rule XXIII. 

” Judge Porteous also filed suit in the U.S. District Court to enjoin use of his immunized testimony in the House 
impeachment proceedings. The court dismissed the case, holding that the "Speech and Debate Clause protects the 
independence and autonomy of the Legislative Branch from judicial imntsion .... Judicial restraint and comity 
dictate that this Court refrain from any interference with ongoing proceedings in the Senate.” Porteous v. Baron , 
No. 1 8 Civ. 09-2 1 3 1 (RJL) (D.D.C. August 2, 20 1 0). 
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Circuit’s immunity order or the Fifth Amendment. 20 This is consistent with Senate precedent 
regarding the Fifth Amendment’s Double Jeopardy Clause. In his impeachment trial, Judge 
Hastings moved to dismiss the articles of impeachment because, he argued, the Double Jeopardy 
Clause barred impeachment for the same conduct on which he had been acquitted in a criminal 
trial. By a 92-1 vote, the Senate denied the motion. 21 Both the arguments made by Judge 
Hastings regarding the application of the Double Jeopardy Clause and by Judge Porteous 
regarding the application of the Self-Incrimination Clause would require concluding that an 
impeachment trial is a “criminal case” under the Constitution. As explained above, it is not. 
Therefore, the Fifth Amendment’s privilege against self-incrimination does not bar use of Judge 
Porteous’s immunized testimony. 

With regard to whether the Senate should exclude this testimony for prudential or policy 
reasons, the pertinent factors weigh in favor of permitting its use. The immunized testimony was 
lawfully compelled and obtained by the judiciary in the Fifth Circuit’s disciplinary proceedings. 
The evidentiary record including this testimony was sent to the Judicial Conference of the United 
States, which unanimously voted to transmit it to the House of Representatives for impeachment 
consideration. Each Senator should have the opportunity to review Judge Porteous’s prior 
testimony and accord it whatever weight may be appropriate. 

The Committee grants the House’s motion to use Judge Porteous’s prior immunized 
testimony and denies Judge Porteous’s motion to exclude it. 22 The full Senate may choose to re- 
examine this issue as it “determ inefs] competency, relevancy and materiality.” 23 

USE OF EVIDENCE FROM PRIOR PROCEEDINGS 

The House and Judge Porteous filed cross motions on the admission of testimony and 
transcripts from prior judicial and congressional proceedings. The House requests that the 
complete evidentiary records of the Fifth Circuit judicial disciplinary proceedings and the House 
Impeachment Task Force (“House Task Force”) hearings, as well as all related documentary 
evidence admitted into the record of those proceedings, be deemed admissible. The House 
argues that these transcripts include sworn testimony which is part of the public record and will 
assist the Committee in the evidentiary hearings. 

Judge Porteous seeks to exclude all prior testimony, except for use to impeach the 
credibility of a testifying witness. His request encompasses the federal grand jury proceedings, 
the Fifth Circuit proceedings, as well as the House Task Force depositions and hearings. Judge 
Porteous argues that the testimony and transcripts should be excluded because he was not 
afforded the same Sixth Amendment and due process protections at these proceedings that he 
would have had in a criminal trial. 

As explained above, a Senate impeachment trial proceeding is fundamentally different 
from a criminal proceeding. As such. Judge Porteous’s argument that he should receive the 


“ No court has addressed this issue in the context of an impeachment proceeding, but the Supreme Court has held 
that "the privilege [against self-incrimination) does not extend to consequences of a noncriminal nature, such as 
threats of liability in civil suits, disgrace in the community, or the loss of employment.'’ See United Staten v 
Apfelbaum , 445 U.S. 115, 125 (1980). As noted above, the Constitution limits the consequences of impeachment 
and conviction to removal and disqualification from public office, which are clearly of a non-criminal nature. 

2 Hastings Proceedings, supra note 15, at 53-54. 

u The Committee also denies without prejudice the House’s request to subpoena Judge Porteous at this time. 

” Rules of Procedure and Practice in the Senate When Sitting on Impeachment Trials, Rule XI. 
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identical Sixth Amendment and other protections as required in a criminal trial is as unavailing 
as his argument under the Fifth Amendment's Sclf-lncrimination Clause. 

The Committee’s decision to allow use of evidence from prior proceedings is consistent 
with precedent, lhe Senate has allowed the admission of prior testimony in other impeachment 
trial proceedings, including in the impeachment trials of Judge Harry E. Claiborne, Judge Nixon, 
and Judge Hastings. The committees in those proceedings admitted testimony that had been 
subject to the opportunity for cross examination. The Claiborne committee admitted select 
transcripts from Judge Claiborne’s second criminal trial . 24 The Nixon committee admitted all 
testimony and exhibits from Judge Nixon's criminal proceeding, as well as all testimony and 
exhibits admitted in the House impeachment proceeding . 25 The Hastings committee also 
admitted prior testimony that had been subject to cross examination and noted that admitting the 
prior testimony of witnesses did not preclude calling those witnesses to testify at the committee’s 
evidentiary hearings . 26 

Permitting the use of prior testimony in which Judge Portcous has had the opportunity for 
cross examination strikes the appropriate balance between providing fair process for Judge 
Porteous and giving the Senate access to relevant evidence. Judge Porteous cross examined 
witnesses in both the Fifth Circuit proceedings and House Task Force hearings but did not have 
the opportunity to cross examine witnesses in the federal grand jury proceedings or in the House 
Task Force depositions. The Senate should have the benefit of the swom testimony from the 
proceedings that led up to the Senate impeachment trial. Admitting such prior testimony will aid 
in the deliberations by the full Senate as it weighs the relevance and probative value of the 
evidence. 


14 Report of the Senate Impeachment Trial Committee on the Articles Against Judge Harry B. Claiborne, S. Hrg. 99- 
812, pt. I at 110(1986). 

11 Nixon Report, supra note 16, at 323. 

u Report of the Senate Impeachment Trial Committee on the Articles Against Judge Alcee Hastings, S, Hrg. 101- 
194, pt. 2a at 62 (1989). 
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There h rc. the Committee grants the House’s motion with respect to testimony from the 
Fifth Circuit and the House impeachment Task Force hearings, and denies the motion without 
prejudice as to ail related documentary exhibits admitted into the record in those proceedings. 
The Committee will rule separately on these exhibits should they be offered in the evidentiary 
hearings. 'The Committee denies Judge Porleous’s motion to exclude prior testimony from the 
Fifth Circuit proceedings and House Task Force hearings and grants his motion regarding the 
grand jury testimony and House Impeachment Task Force deposition transcripts. 


Dated: August 25, 2010 



CLAIRE McCASKILL ORRIN G. HATC1 1 

Chairman Vice Chairman 
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